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ALBAmr    CouxTY.— HoK.     FRANCIS  H.  WOODS, 

SuEEOGATE. — ^March,  188 

Mattee  of  Heemanoe. 

In  tlie  mcMer  of  the  applicaiixm  for  tho  appointTnent  of 
a  guardian  of  t?ie  person  and  property  of  Feakces 
M.  Hermance,  an  infant  aoer  the  age  of  four- 
teen years. 

Tlie  fact  that  the  mother  of  an  infant  T^hose  father  is  dead  has  remarried, 
and  is  living  with  her  second  husband,  furnishes  no  ground  of  objec- 
tion to  her  appointment  as  general  guardian  of  the  person  or  the 
property  of  such  child. 

The  contrary  rule,  as  to  guardianship  of  the  property,  laid  down  In 
Ilolley  V.  Chamberlain,  1  lUdf,,  833— declared  obsolete. 

Petition  by  Frances  M.  Hermance,  an  infant  over 
the  age  of  fourteen  years,  for  the  appointment  of  a  gen- 

VoL.IL— 1. 
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eral  guardian  of  her  person  and  property.     The  facts 
appear  sufficiently  in  the  opinion. 

Clifford  D.  Gregory,  for  pciitioTier. 
Frank  S.  Niter,  special  guardian,  opposed, 

TiiE  SuREOGATE. — ^This  is  an  application  made  by 
Frances  M.  Hermance,  an  infant  over  the  age  of  four- 
teen years,  on  her  own  petition,  for  the  appointment  of 
a  general  guardian  of  her  person  and  estate.  The  peti- 
tioner resides  in  the  city  of  Albany  with  Harriet  A. 
Schrader,  her  mother,  whom  she  nominates  as  a  proper 
person  to  be  appointed  guaaxlian,  and  a^ks  such  ap- 
pointment.  The  infant's  father  is  dead,  and  her  mother 
is  now  married  and  living  with  a  second  husband. 

No  objection  is  made  to  the  mother  personally,  but 
the  application  is  opposed  solely  upon  the  ground  that 
the  mother  of  the  infant  is  a  married  woman  living 
with  a  second  husband,  and  for  that  reason  should  not 
be  appointed  guardian  of  her  child.  The  contestants, 
to  sustain  their  position,  refer  the  court  to  the  case 
of  Holley  v.  Chamberlain  {1  Redf.^  333\  and  strenu- 
ously claim  that  that  case  is  the  settled  law  on  this  ques- 
tion, and  argue  that  it  should  be  followed  here. 

At  the  time  the  case  of  Holley  v.  Chamberlain  was 
decided  (1860),  the  rights  of  married  women  were 
greatly  limited,  and  were  but  few.  They  were  bounded 
by  two  or  three  acts  of  the  legislature,  which  found  a 
strict  and  limited  construction  in  the  courts,  inasmuch 
as  they  invaded  one  of  the  most  firmly  established  rules 
of  the  common  law,  namely,  that  upon  marriage  the 
rights  and  estate  of  the  woman  passed  to  her  husband; 
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and  it  was  a  most  difficxilt  thing  to  find  a  court  constru- 
ing these  acts  in  favor  of  the  rights  of  the  woman. 

But  since  1860,  the  legislature  in  its  wisdom  has, 
from  time  to  time,  e3rtended  the  rights  of  a  married 
woman,  until  at  present  she  stands  upon  about  the 
same  plane  with  her  husband. 

At  the  time  when  the  case  above  referred  to  was 
decided,  there  was  an  express  statute  which  disqual- 
ified  a  married  wonum  from  being  an  administra- 
trix  of  the  estate  of  a  deceased  person,  and  the  learned 
Surrogate  in  his  opinion  arrives  at  his  conclusion  by  a 
parity  of  reasoning,  claiming  that,  as  by  express  law  a 
married  woman  was  prohibited  from  administering  upon 
the  estate  of  a  deceased  person,  an  implication  arose 
that  she  ought  not  to  be  appointed  the  guardian  of  the 
estate  of  a  minor.  That  the  case  was  rightly  decided 
under  the  law  as  it  then  existed  I  do  not  at  this  time 
question ;  suffice  it  to  say  that,  in  1867,  the  legislature 
by  express  enactment  changed  the  stains  of  married 
women,  in  regard  to  their  competency  to  act  as  repre- 
sentatives of  the  estates  of  deceased  persons  and  as 
guardians  of  minors.  The  act,  among  other  things, 
provided :  '^  Married  women  are  hereby  declared  to  be 
capable  of  acting  as  executrixes,  administratrixes  and 
guardiaTis  of  minors,  and  of  receiving  letters  testamen- 
tary or  of  administration,  or  of  guardianshipy  as 
though  they  were  single  women,"  etc.  (L.  1867,  ch.  782, 
§§  2,  6;  H.  S.y  7th  ed.,  nOO,  2292). 

Thus,  it  will  be  seen  that  the  law,  in  regard  to  the 
question  now  before  this  court,  has  been  completely 
overturned  since  the  decision  in  Holley  v.  Chamberlain, 
and  it  is,  therefore,  now  of  no  value  as  an  authority. 
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I  have  examined  this  question  somewhat  carefully, 
because  it  seemed  to  be  the  settled  impression  of  the 
profession  that  a  married  woman  Uving  with  a  second 
husband  could  not  be  legally  appointed  guardian  of  her 
own  child.  After  such  examination,  I  am  convinced 
that  the  mother  of  the  infant  ought  to  be  appointed  the 
general  guardian  of  her  person  and  estate,  and  it  is, 
therefore,  ordered  that  letters  of  guardianship  be  issued 
to  Harriet  A.  Schrader. 
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SiTRBOGATE. — September,  1883. 

Geiffin  v.  Sarsfield. 

In  the  matter  of  the  application  for  tlie  appoiniifnerd 
of  a  guardian  of  the  person  and  property  of 
Catherine  Bell  Griffin,  an  infant  under  tlie 
^0^  of  fourteen  years. 

The  father  of  an  infant  whose  mother  is  dead  is  entitled  to  its  guardian- 
ship, if  he  be  a  suitable  person;  the  right,  being  one  of  nature,  should 
be  accorded  to  him  unless  good  cause  is  shown  to  the  contrary.  But 
the  welfare  of  the  infant  is  the  paramount  consideration. 

A  Surrogate's  court  should  take  into  account,  in  designating  a  general 
guardian  for  an  infant  of  tender  years,  the  wishes  of  a  deceased 
mother,  as  indicated  in  an  attempted  testamentary  appointment, 
though  the  latter  be  void  by  reason  of  the  circumstance  that  the 
father  survived  the  mother. 

A  sole  executor  or  administrator  should,  generally,  not  be  appointed  guar- 
dian of  the  property  of  infant  beneficiaries  of  his  trust. 

Code  Civ.  Pro.  §  8851,  contains  no  grant  of  power  to  a  married  woman, 
dying  during  the  lifetime  of  her  husband,  to  appoint,  by  her  will,  a 
guardian  of  the  person  or  property  of  an  infant  child  of  the  marriage. 
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That  provision  relates  to  practice  only,  and  in  no  way  modifies  the 
earlier  statute  respecting  the  right  to  make  such  appointment. 

A  judgment  of  absolute  divorce,  rendered  by  the  court  of  another  state  in 
favor  of  the  wife,  upon  allegations  of  cruel  and  inhuman  treatment 
of  herself  and  their  children,  by  the  husband,  both  parties  being  then 
residents  of  that  state,  and  which  awarded  the  custody  of  the  infant 
children  of  the  marriage  to  the  mother,  who  subsequently  removed 
with  the  children  to,  and  resided  and  died  within,  this  State,  is  not 
conclusive  upon  the  Surrogate's  court  here,  to  which  application  i3 
made  for  the  appointment  of  a  general  guardian  of  one  of  the  child- 
ren, against  the  suittibleness  of  the  father  to  receive  such  appoint- 
ment, because  the  question  of  the  custody  of  the  children  was  only 
incidentally  before  the  foreign  court,  and,  at  uny  rate,  was  decided 
only  as  between  the  father  and  the  living  mother. 

The  mother  of  an  infant,  residing  with  her  husband,  its  father,  in  Mich- 
igan, having  procured  from  a  court  of  that  state  a  judgment  of  ab- 
solute divorce  from  him,  which  awarded  to  her  the  custody  of  the 
infant,  removed  with  the  latter  to  this  State,  where  she  resided  for 
nearly  a  year,  and  then  died,  the  infant  living,  during  that  time,  with 
her.  The  father,  having  received  letters  of  guardianship  from  a  pro- 
bate court  in  the  former  state,  applied  to  a  Surrogate's  court  here,  for 
ancillary  letters  of  guardianship,  to  be  issued  to  him  under  Code  Civ. 
Pro.,  §  2888.— 

IIM,  that  the  applicant  had  not  brought  himself  within  the  provisions  of 
that  section,  which  requires  the  original  letters  to  have  been  granted 
by  a  court  *  *  within  the  state  or  territory  where  the  ward  resides. " 

A  maternal  aunt  appointed  general  guardian  of  the  person  and  property 
of  a  motherless  female  infant  aged  three  years,  against  the  objection 
of  its  father  who  desired  the  appointment,  upon  proof  of  facts  stated, 
including  the  unsuitableness  of  the  latter  for  the  oillca 

Petition  for  the  appointment  of  a  general  guardian 
of  the  person  and  property  of  Catherine  B.  Griffin,  an 
infant  of  the  age  of  three  years,  presented  by  Catherine 
Sarsfield,  her  maternal  aunt,  who  had  been  nominated 
as  such  guardian  by  the  following  clause  of  the 
will  of  the  infant's  mother:  "I  also  nominate 
and  appoint  Mrs.  Catherine  Sarsfield  (my  sister)  to 
be  guardian  of  my  three  children  Carrie  L.,  Katie 
B.,  and  Ormie  M.  Griffin,  until  they  shall  attain  the 
age  of  twenty-one  years,  giving  her  full  power  and  con- 
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trol  over  them  and  their  property. ' '  The  testatrix  waa, 
at  the  time  of  her  death,  a  resident  of  Allegany  county, 
in  this  State.  The  infant' s  father  objected  to  the  ap- 
pointment  of  any  person  other  than  himself,  as  such 
guardian.  Other  facts  appear  sufficiently  in  the 
opinion. 

John  C.  Sullivan  oiwf  Rufus  ^(yTT,  for  petitioner, 
B.  C.  Rude,  for  objector. 

The  Surrogate. — This  is  an  application  made  by 
Catherine  Sarsfield,  the  maternal  aunt  of  the  infant 
Katie  Bell  Griffin,  that  letters  of  guardianship  of  the 
infant's  person  and  property  be  issued  to  some  suitable 
and  proper  person. 

The  mother  of  the  infant  died  a  resident  of  this 
county  in  the  spring  of  1883,  and  the  infant  was  then 
living  with  her.  The  father,  Jackson  A.  Griffin,  is  liv- 
ing, and  is  a  resident  of  the  state  of  Michigan. 

A  citation  was  duly  issued,  and  upon  its  return  the 
father  appeared  and  objected  to  the  appointment  of 
any  other  person  than  himself  to  be  the  guardian  of  the 
property  or  of  the  person  of  the  infant,  and  asked  that 
he  be  appointed  such  guardian. 

The  rule  is  well  settled  that  the  father,  in  such  a  case 
as  this,  is  entitled  to  the  guardianship  of  his  child,  pro- 
vided he  be  a  suitable  person ;  the  right  is  one  of  na- 
ture and  should  be  accorded  him  unless  good  cause  is 
shown  to  the  contrary.  Courts  are  very  unwilling  to 
deprive  a  parent  of  the  care,  custody  and  society  of  his 
own  flesh  and  blood,  and  should  do  so  only  for  the  best 
of  reasons. 
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Upon  the  other  hand,  when  courts  are  called  upon  to 
act  in  this  class  of  cases,  the  guiding  star  to  their  decis- 
ion should  be  the  welfare  of  the  infant  whose  interests 
are  before  the  court  to  be  cared  for.  The  disappoint- 
ment of  a  parent  may  be  great,  and  his  heart  sorely- 
touched  by  denying  him  the  custody  of  his  child,  but 
if  the  court  be  perfectly  satisfied  that  the  best  interests 
of  the  infant  may  be  seriously  prejudiced  by  his  charge 
of  the  child,  and  that  it  is  clear  that  its  welfare  will  be 
promoted  by  awarding  the  custody  to  one  other  than 
the  parent,  then  it  becomes  the  duty  of  the  court  to 
carry  out  its  convictions. 

In  the  year  1870,  the  father,  Jackson  A.  Griffin,  mar- 
ried his  wife,  the  mother  of  the  infant  Katie  Bell,  at 
Cuba  in  this  county ;  shortly  thereafter  he  moved  to 
the  state  of  Michigan,  which  has  ever  since  been  his 
residence.  The  fruits  of  that  marriage  are  three  child- 
ren— a  boy  aged  eight  years  and  two  girls,  one  twelve 
years  old,  and  the  other  a  little  child  Katie  Bell,  aged 
three  years.  The  parents  have  not  lived  together  since 
the  fall  of  1881. 

Li  the  summer  of  1882,  the  wife  of  Jackson  A.  Grriffin 
commenced  an  action  against  him  in  the  courts  of  Mich- 
igan, for  a  divorce  to  dissolve  the  marriage  contract ; 
the  parties  to  that  action  were  then  residents  of  and 
domiciled  in  that  state ;  the  bill  of  complaint  in  that 
action  charged  the  defendant  with  cruel  and  inhuman 
treatment  of  the  wife,  that  he  had  cruelly  treated  the 
children  of  the  marriage,  and  other  very  serious  mat- 
ters which  need  not  be  recited  here. 

Such  proceedings  were  had  upon  the  issues  raised 
in  that  action,  that  the  court  found  the  material  al- 
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legations  of  the  complaint  to  be  true,  and  found  that 
the  marriage  should  be  dissolved,  upon  which  there 
was,  on  September  25th,  1882,  a  decree  and  judgment 
of  absolute  divorce  duly  made  and  entered.  The  de- 
cree, among  other  things,  awarded  the  custody  of  the 
children  to  the  mother  until  they  should  respectively 
attain  the  age  of  twelve  years  or  until  the  further  order 
of  the  court. 

Immediately  after  this,  the  mother  with  her  three 
children  came  to  this  county,  where  they  resided  with 
the  mother' s  sister,  Catherine  Sarsfield,  the  petitioner, 
until  the  mother's  death  in  April,  1883. 

The  mother  left  a  wiU  by  which  she  bequeathed  to  the 
infant  Katie  Bell  a  specific  legacy  of  one  thousand 
dollars,  and  also  made  the  child  the  residuary  legatee 
with  the  other  two  children.  This  petitioner,  after  the 
admission  of  the  will  to  probate,  asked  that  letters  of 
guardianship  be  issued  to  her  by  virtue  of  a  testa- 
mentary appointment,  and  contended  that  §  2851  of 
the  Code  of  Civil  Procedure  gave  the  mother  the  right 
to  appoint  a  testamentary  guardian  for  her  minor  chU- 
dren,  even  if  the  father  be  living,  or,  if  that  i)oint 
should  be  held  against  her,  that,  by  virtue  of  the  de- 
cree of  divorce  granted  in  Michigan,  the  mother  had 
the  power,  freed  from  the  interference  of  the  divorced 
husband. 

I  denied  her  application,  holding  that  §  2851  re- 
lated to  the  practice  only,  and  in  no  way  modified 
the  earlier  statutes  relating  to  that  subject,  and  that, 
although  after  the  decree  of  divorce  there  was  no  hus- 
band, the  party  against  whom  the  decree  was  granted 
remained  the  father,  and  that  a  mother  has  no  power, 
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under  the  law  of  this  State,  to  make  a  testamentary 
disposition  of  the  custody  of  her  minor  children  dur- 
ing the  lifetime  of  the  father. 

It  is  now  urged  that  the  decree  made  in  Michigan, 
awarding  the  custody  of  the  children  to  the  mother, 
and  denying  it  to  the  father,  is  conclusive  upon  this 
court ;  that  the  courts  of  Michigan  have  held  that  the 
&ther  was  an  improper  person  to  have  the  custody  of 
the  infant  children,  and  that  this  court  must  respect 
that  decision. 

It  is  true  that  the  judgments  of  all  courts  having 
jurisdiction  of  the  subject  matter  of  the  action,  and  of 
the  parties,  must  be  accepted  without  question. 

This  cotirt  has  no  power  to  investigate  the  merits  of 
the  questions  directly  at  issue  in  that  action,  and  set- 
tled by  the  judgment.  It  seems  to  me  that  the  ques- 
tion of  the  custody  of  the  children  in  that  action  was 
only  incidentally  before  the  court,  and  that  the  effect 
of  the  judgment  is  to  hold  that,  as  between  the  father 
and  the  mother,  the  mother  was  the  proper  person  to 
have  the  custody  of  the  children. 

The  mother  is  now  dead,  and  I  must  hold,  in  the  ab- 
sence of  authority  to  the  contrary,  that  the  judgment 
of  Michigan  does  not  conclude  this  court  upon  that 
branch  of  the  case.  The  judgment  may  be  of  slight 
weight  as  evidence  bearing  upon  the  issue  here  pre- 
sented, but  is  not  controlling. 

The  will  of  Eliza  GFriffin  was  admitted  to  probate  in 
this  county  May  14th,  1883.  By  her  will  she  appoint- 
ed an  executor,  residing  at  Wellsville  in  this  county, 
who  has  filed  his  oath  of  office  and  entered  upon  the 
performance  of  his  duties. 
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The  specific  legacy  of  $1,000,  given  to  Katie  Bell  by 
that  will,  is  to  come  from  a  mortgage  of  $3,500,  owned 
by  the  testatrix  at  the  time  of  her  death,  given  upon 
real  property  situate  in  Michigan. 

On  August  9th,  1883,  the  Probate  court  of  the 
county  of  Kalamazoo,  Michigan,  granted  to  Jackson 
A.  Griffin  letters  of  administration  upon  the  estate  of 
said  Eliza  Griffin,  which  letters  recited  that  Eliza,  at 
the  time  of  her  death,  was  an  inhabitant  of  Allegany 
county,  New  York,  and  had  an  estate  in  the  county  of 
Kalamazoo,  to  be  administered ;  and  the  letters  also  re- 
cited that,  on  said  9th  day  of  August,  1883,  the  last 
wiU  and  testament  of  said  deceased  was  duly  filed  and 
recorded  at  Kalamazoo.  In  point  of  fact,  it  cannot  be 
true  that  the  said  will  of  Eliza  is  on  file  in  the  state  of 
Michigan,  for  it  remains  upon  file  in  this  office,  and 
must  so  remain,  for  one  year  from  the  time  it  was 
admitted  to  probate  here.  However,  this  court  is  not 
called  upon  to  decide  the  effect  of  that  proceeding 
granting  letters  of  administration. 

Mr.  Griffin  has  under  his  control  the  mortgage  of 
$3,500,  from  which  the  specific  legacies  of  the  infant 
children  are  to  be  paid ;  the  executor  of  the  will,  ap- 
pointed in  this  State,  has  demanded  this  mortgage  of 
him,  and  he  refused  to  deliver  it  to  the  executor,  and 
has  it  in  the  state  of  Michigan  where  he  resides,  claim- 
ing to  hold  it  by  virtue  of  his  appointment.  A  conflict 
may  arise  between  the  executor  of  the  will  appointed 
in  this  State  and  the  administrator  appointed  in  the 
state  of  Michigan.  If  the  appointment  in  Michigan  be 
good,  then  the  father,  being  the  sole  administrator, 
ought  not  to  be  the  guardian  of  the  property  of  the  in- 
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fant  children.  The  interests  of  the  children  and  of  the 
administrator  may  be  at  variance,  and  I  have  uniformly 
declined  to  appoint  a  sole  administrator  or  executor 
the  guardian  of  the  property  of  infants  to  whom  the 
property  under  the  trust  should  be  paid.  If  the  ad- 
ministrator have  no  right  to  the  custody  of  this  mort- 
gage, then  his  act  in  so  intermeddling  with  it,  makes 
against  him  when  he  seeks  to  be  appointed  the  guar- 
dian of  the  property  of  the  infants.  In  either  case,  he 
ought  not  to  be  the  guardian  of  the  infant's  property. 

Since  these  proceedings  were  commenced,  Jackson 
A.  Griffin  filed  a  petition  in  this  court,  praying  tliat 
ancillary  letters  of  guardianship  of  the  infant,  Katie 
BeU  Griffin,  be  issued  to  him  by  virtue  of  his  letters  is- 
sued by  the  probate  court  of  the  county  of  Kalamazoo, 
Michigan,  in  May,  1883. 

Section  2838  of  the  Code  of  Civil  Procedure  permits 
the  granting  of  ancillary  letters  of  guardianship,  where 
the  infant  resides  without  the  State,  and  within  the 
United  States,  and  is  entitled  to  property  within  this 
State,  and  a  guardian  of  the  property  of  the  infant  has 
been  duly  appointed  within  the  state  where  the  infant 
resided. 

The  evidence  is  uncontradicted  that  the  infant,  Katie 
Bell,  has  resided  in  this  county  continuously  for  nearly 
a  year,  and  was  a  resident  of  this  county  when  letters 
of  guardianship  were  issued  to  the  father  by  the  Mich- 
igan court,  and  tho  order  or  decree  api)ointing  Jackson 
A.  Griffin,  the  guardian  of  ICatie  Bell,  recites  that  she 
resided  in  the  State  of  New  York.  It  is  clear  that  the 
father  has  not  brought  himself  within  the  provisions  of 
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the  section  of  the  Code  cited,  so  that  these  letters  can 
avail  him  here. 

There  has  been  much  testimony  taken  before  me,  for 
the  purpose  of  showing  that  the  father,  Jackson  A. 
Griflin,  is  not  a  suitable  person  to  have  the  custody  of 
the  little  girl,  Katie  Bell,  and  the  father  has  produced 
quite  a  number  of  witnesses  for  the  purpose  of  break- 
ing down  the  force  of  the  evidence  appearing  against 
him.  All  of  the  witnesses  for  the  objector,  except 
two,  speak  of  Mr.  Griffin  chiefly  from  their  knowledge 
of  him  acquired  before  his  leaving  this  county  for  the 
state  of  Michigan,  about  the  time  of  his  marriage,  and 
they  show  that,  up  to  that  time,  his  reputation  was 
good,  his  habits  correct,  and  that  they  knew  nothing 
against  him.  His  witnesses,  who  speali  of  him  from 
their  acquaintance  of  late  years,  are  two  attorneys  from 
the  state  of  Michigan,  one  of  whom  was  the  attorney 
who  conducted  the  divorce  action  against  him,  and  the 
other  who  defended  the  same. 

The  petitioner  produced  several  witnesses  who  testi- 
fied to  acts  committed  by  the  father  in  the  jpresence  of 
his  wife  and  children,  and  of  acts  of  cruelty  to  the 
wife  and  children,  which  were  of  a  grave  chanw^ter. 

It  clearly  appears  that,  for  some  time  prior  to  the 
judgment  dissolving  the  marriage,  the  father  had  no 
love  or  respect  for  his  wife,  and  that  at  times  the  child- 
ren of  the  marriage  were  the  unfortunate  sufferers  of 
his  dislike  to  their  mother. 

Mr.  Griffin  was  sworn  as  a  witness  in  his  own  behalf 
in  this  proceeding,  and  one  of  his  first  acts  in  giving  his 
testimony,  was  to  cast  a  reflection  upon  the  little  girl 
Katie  BeU — tTuzt  there  might  he  a  questicm  as  to  her 
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paternity.  Even  at  this  time  and  place,  lie  could  not 
or  would  not  conceal  his  dislike  for  the  dead  mother, 
and  was  willing  that  his  child,  whom  he  professed  to 
love,  should  be  smirched,  that  he  might  show  his  con- 
tempt for  the  mother.  I  cannot  believe  that  a  father 
who  truly  loved  his  child,  and  had  its  welfare  at  heart, 
would  do  this.  The  conduct  of  Mr.  Griffin,  while  on 
the  witness  stand,  thoroughly  satisfied  me  that  the 
mother  well  knew,  at  the  time  she  made  the  testament- 
ary disposition  of  the  custody  of  her  children,  that  the 
welfare  of  the  children  would  be  furthered  if  some  one, 
other  than  the  father  had  charge  of  them. 

Some  months  ago,  since  the  death  of  Eliza  Griffin, 
and  while  the  three  children  were  living  with  the  peti- 
tioner, Mr.  Griffin  called  at  petitioner's  home  and  stated 
that  he  wished  to  take  the  two  older  children  to  Hor- 
nellsville,  N.  Y. ,  and  purchase  for  them  some  articles 
of  clothing.  He  was  permitted  to  take  them,  and, 
instead  of  bringing  them  back,  took  them  to  Michigan, 
where  they  now  remain,  and  the  girl  is  in  a  convent 
school  and  the  boy  on  a  farm.  The  father  has  no  home 
and  no  permanent  place  of  residence.  He  has  sufficient 
proi)erty  to  properly  care  for  and  educate  the  children. 

If  this  little  girl  is  taken  from  this  State  by  the 
father,  she  will  have  to  be  cared  for  to  a  great  extent 
by  persons  in  nowise  related  to  her. 

It  was  the  mother' s  wish  that  her  sister,  the  petitioner, 
should  have  the  custody  of  the  chUd,  and  certainly,  at 
present,  the  aunt  can  do  much  more  for  the  comfort  and 
welfare  of  the  child  than  strangers,  and  wiU  feel 
inclined  to  do  so. 

If,  at  any  time  hereafter,  the  situation  of  the  paxties 
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shall  change,  so  that  the  interests  of  the  infant,  now  of 
such  tender  age,  would  be  promoted  by  changing  the 
custody  of  the  infant,  any  person  interested  in  its  wel- 
fare may  move  this  court  under  subdivision  6  of  §  2832 
of  the  Code  of  Civil  Procedure,  to  change  the  guar- 
dian of  the  person. 

At  present,  the  petitioner,  in  my  judgment,  can  and 
will  do  more  for  the  child  than  would  be  done  by  having 
her  enter  the  family  of  some  stranger,  who  would  not 
feel  bound  to  her  by  ties  of  relationship. 

The  petitioner,  Catherine  Sarsfield,  should  be 
appointed  the  guardian  of  the  person  of  the  infant,  and, 
upon  her  filing  in  this  court  a  bond  in  the  penal  sum  of 
$3,500,  with  two  sureties,  the  bond  to  be  in  the  usual 
form  and  approved  by  me,  and  upon  filing  the  usual 
oath  of  office,  she  shall  also  be  appointed  the  guardian 
of  the  property  of  the  infant. 

Ordered  accordingly. 


■#-«- 


Cattaraugus    Coukty.— Hon.    ALFRED    SPRING, 

Subrogate. — June,  1881. 

Jones  v.  Hooper. 

In  the  moUer  of  the  judidol  settlemerd  of  the  accourd 
of  David  P.  Hooper  and  Morris  M.  Jones,  as 
executors  of  ths  'will  of  Robert  T.  Jones,  deceased. 

The  general  language  of  Code  Civ.  Pro.,  §  2472,  empowering  Surro- 
gates' courts  "to  direct  and  control  the  conduct"  of  executors  and 
administrators  (subd.  8),  and  "to  administer  justice  in  all  matters 
relating  to  the  affairs  of  decedents  "  (subd.  6),  places  it  within  the 
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scope  and  province  of  those  courts  to  approve  or  disapprove  of 
investments,  made  by  executors  or  testamentary  trustees,  of  the  funds 
of  their  testator's  estate,  under  directions  contained  in  the  will. 
Non-compliance,  by  executors,  with  a  testamentary  direction  to  place 
funds  in  "  safe  Investments  " — illustrated. 

Judicial  settlement  of  executors'  account,  upon  the 
petition  of  Robert  H.  Jones,  a  beneficiary  under  dece- 
denfs  will.  The  facts  api)ear  sufficiently  in  the 
opinion. 

J.  H.  Warino,  for  petUioner. 

C.  D.  Van  Asrnam,  for  executan. 

The  Surrogate. — By  the  will  of  deceased,  the  ex- 
ecutors were  directed  to  make  "  safe  investments  "  of 
the  funds  of  the  estate,  and  use  the  interest  arising 
therefrom  to  support  and  maintain  the  petitioners 
herein.  At  the  time  of  the  taking  of  the  inventory, 
they  were  charged  with  the  following  property  : 

One  U.  S.  7.30  bond  of $1,000 

One  first  mortgage  on  real  estate,  -        -        -        -     800 
In  Utica  Savings  Bank,  at  6  per  cent.,      -        -         600 

One  promissory  note, 32 

Cash,         -        -        .        -        .  364 

Total, 82,796 

This  fund  came  to  their  hands  in  admirable  shape. 
The  executors  have  converted  all  of  these  securities  into 
cash,  as  empowered  by  the  will,  but  their  subsequent 
investments  were  not  at  all  in  conformity  to  the  trust 
accepted  by  them. 

They  lent  to  one  Williams  $1200,  and  for  a  long 
time  took  no  security  therefor,  but  in  1878  received  a 
second  mortgage  on  about  140  acres  of  farming  land. 
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which  it  is  conceded  are  worth  only  $20  per  acre, 
and  which  were  and  are  now  encumbered  by  another 
mortgage  of  about  the  same  amount  as  the  one  taken 
by  them  in  their  trust  capacity.  The  proof  also  shows 
that  the  mortgagor  is  so  involyed  that  his  indebtedness 
at  least  equals  his  assets.  Clearly,  such  an  investment 
as  this  was  not  contemplated  by  the  testator  when  he 
cautiously  empowered  his  trustees  to  make  a  safe 
investment  of  his  carefully  husbanded  fund. 

The  other  investments  made  by  the  executors  are  no 
better  than  the  one  mentioned.  One  of  the  executors 
has  $700,  and  the  other  $200,  and  in  neither  case 
is  there  a  tittle  of  security  for  the  amounts  thus 
held  by  them.  There  are  also  two  promissory  notes, 
held  by  them  as  executors,  against  different  parties,  one 
of  which  was  given  to  secure  the  payment  of  $200 
and  the  other  of  $250.  So  that  the  executors,  in- 
stead of  heeding  the  cautious  direction  of  the  testator, 
and  investing  the  property  he  had  entrusted  to  them 
safely  and  securely,  have  placed  it  in  jeopardy  and 
where  it  is  liable  to  be  dissipated  long  before  the  resid- 
uary legatees  will  be  entitled  to  it. 

On  the  question  of  the  authority  of  a  Surrogate  to 
approve  or  withhold  his  approval  from  investments 
made  by  executors  or  testamentary  trustees,  an  exam- 
ination of  the  statutes  and  authorities  convinces  me 
that  a  power  of  this  kind  is  within  the  scope  and  pro- 
vince of  a  Surrogate's  court. 

The  general  language  of  the  statute  empowering  the 
Surrogate  "to  direct  and  control  the  conduct  of 
executors,"  etc.,  and  "  to  administer  justice  in  all 
matters  relating  to  the  affairs  of  deceased  persons," 
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has  been  held  applicable  to  a  variety  of  cases  by  the 
conrts,  until  the  tendency  is  to  enlarge  instead  of 
abridging  the  jurisdiction  of  a  Surrogate  in  his  control 
over  those  entrusted  with  the  management  of  estates  of 
such  j)ersons  (Bliss  v.  Sheldon,  7  Barh.^  162 ;  Wood 
V.  Brown,  5^  N.  Z.,  337 ;  Seaman  v.  Duryea,  11  iV.  Z., 
327).  Such  being  my  comprehension  of  the  law,  and 
believing  that  these  investments  are  not  made  in 
accordance  with  the  wishes  of  the  testator,  as  expressed 
in  his  last  will — ^that  they  are  not  "  safe  investments," 
I  disapprove  of  each  and  every  of  them. 


-»-♦- 


Cattabaugus    CoumrY.— Hon.    ALFRED    SPRING, 

Surrogate. — January,  1882. 

Stewart  v.  O'Doi^nell. 

In  the  Tnatter  of  the  estate  of  Stephen  O'Donitell, 

deceased. 

It  iB  no  answer  to  an  application  by  the  Buecessor  of  a  deceased  executor, 
to  compel  the  personal  representative  of  his  predecessor  to  account 
and  deliver  over  assets  to  him,  that  such  deceased  executor  had  a 
a  claim  against  his  own  testator's  estate,  in  respect  to  which  claim  a 
special  proceeding,  instituted  by  the  executor's  personal  representa- 
tive, is  pending  and  undetermined. 

A  claim  by  the  personal  representative  of  a  deceased  executor,  for  debts 
paid  and  expenses  incurred  by  such  executor  in  administering  the 
estate  of  his  testator,  is  not  referable  under  2  H.  S.,  88,  g  86  (Banka 
7th  cd.,  2£09), — that  statute  being  designed  exclusively  for  the  sum- 
mary and  speedy  determination  of  claims  mada  by  others  affainst  the 
decedent 

Executors  appointed  by  a  court  of  another  state  have  no  authority  to 
prosecute,  in  their  representative  capacity,  a  special  proceeding  in  a 
court  of  this  State.  Their  power  and  authority  cannot  be  exercised 
Vol.  n.— 2 
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without  the  geographical  limits  of  the  state  wherein  the  same  origi- 
nated; and  the  disability  is  not  confined  to  the  maintenance  of  ac<i<7//j!(. 
So  held,  where  executors,  appointed  in  Pennsylvania,  of  a  deceased 
executor  proceeded  to  collect,  in  this  State,  a  claim  alleged  to  exist 
in  favor  of  the  estate  of  their  testator,  agaiost  that  of  the  first  testator, 
represented  by  an  administrator  with  the  will  annexed,  appointed 
here  as  successor  to  claimants'  testator,  by  means  of  a  reference 
under  the  statute  cited. 

• 

Application,  by  the  administrator  with  the  will  of 
decedent  annexed,  to  compel  the  ancillary  representa- 
tive of  the  deceased  executor  of  that  will  to  account, 
etc.     The  facts  appear  sufficiently  in  the  opinion. 

T.  M.  RiDEB,  for  petUimier, 

E.  D.  NoRTHBUP,  for  Elizabeth  O'DohtuU. 

The  Surrogate. — ^Elihu  S.  Stewart,  the  administra- 
tor with  the  will  of  Stephen  O'  Donnell,  deceased,  an- 
nexed, has  filed  a  petition,  setting  forth,  among  other 
things,  that  Cornelius  O' Donnell  was  duly  appointed 
executor  of  the  last  will  and  testament  of  Stephen,  and 
assumed  the  burden  and  office  of  such  executorship ; 
that  Cornelius  died,  without  having  procured  a  final 
settlement  of  his  account  as  such  executor,  and  had,  at 
the  time  of  his  death,  assets  in  his  hands  as  executor ; 
that  Elizabeth  O'  Donnell  and  James  Mackin  were  ap- 
pointed executrix  and  executor  of  the  last  will  and 
testament  of  Cornelius  by  the  proper  court  in  the  state 
of  Pennsylvania,  where  Cornelius  resided  at  the  time  of 
his  death  ;  that  Elizabeth  was  also  duly  appointed  ad- 
ministratrix Avith  the  will  of  Cornelius  annexed,  in  the 
State  of  New  York,  by  letters  of  administration  issued 
to  her  by  the  Surrogate  of  Cattaraugus  county ;  that, 
before  the  appointment  of  Elizabeth  in  this  State,  she 
in  conjunction  with  her  co-executor  presented  a  claim 
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to  i)etitioner  as  administrator  with  the  will  of  Stephen 
annexed,  which  claim  was  duly  rejected  by  said  admin- 
istrator, and  by  agreement  was  duly  and  in  form  re- 
ferred to  Hon.  William  Manley  of  Ellicottville,  N.  Y. ; 
that,  upon  the  hearing  before  said  referee,  the  proceed- 
ing instituted  on  behalf  of  the  said  executors  was  dis- 
missed on  the  ground  that,  being  foreign  executors,  the 
courts  of  this  State  had  no  jurisdiction  over  them. 

The  further  facts  also  appear,  that  the  report  of  said 
referee  has  never  been  filed  in  the  county  clerk's  office, 
nor  has  judgment,  therefore,  been  entered  pursuant 
thereto. 

The  only  question  raised  by  the  counsel  for  Elizabeth 
as  such  executrix  is  that  the  proceedings  heretofore  in- 
stituted, and  dismissed  by  the  referee,  are  still  pending. 

Conceding  this  to  be  so,  I  cannot  see  what  possible 
answer  it  can  be  to  this  proceeding.  If  there  were  funds 
in  the  hands  of  Cornelius  at  the  time  of  his  decease  be- 
longing to  the  estate  of  Stephen,  and  which  he  held  in 
his  fiduciary  character,  clearly  his  executor  should  pay 
them  over  to  his  successor,  the  petitioner  in  these  pro- 
ceedings; and  whatever  claim  he  held  against  Stephen 
can  be  properly  litigated  before  a  referee,  in  case  he  ac- 
quires jurisdiction.  But  it  would  be  an  anomaly  in  the 
administration  of  estates  to  allow  these  executors  to 
hold  these  funds  simply  on  the  ground  that  they,  in 
their  trust  capacity,  hold  a  claim  against  Stephen.  It 
may  be  that  Stephen's  estate  is  insufficient  to  pay  the 
claims  outstanding  against  him,  and  the  law  never 
was  designed  to  permit  an  executor  to  swallow  up  the 
entire  fund  in  liquidating  his  claim,  while  others  of  the 
same  class  are  left  wholly  unpaid. 
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But  upon  an  examination  of  the  claims  or  accounts 
held  by  the  executors  of  Cornelius,  I  discover  that  the 
great  bulk  of  them  is  for  debts  paid  and  expenses  in- 
curred by  Cornelius  in  administering  upon  the  estate  of 
Stephen.  This  being  so,  they  are  not  debts  against 
deceased,  and  consequently  not  referable.  The  statute 
authorizing  the  reference  of  claims  against  a  decedent 
was  devised  for  the  summary  and  speedy  determination 
of  claims  held  by  others  agairist  deceased;  and,  the 
whole  proceeding  being  instituted  exclusively  for  this 
special  purpose,  the  statutory  limits  cannot  be  tran- 
scended. 

These  claims  are  not  claims  against  decedent,  but  they 
represent  the  doings  and  acts  of  Cornelius  in  the  ful- 
filment of  the  trust  reposed  in  him  as  executor,  and  he 
is  properly  accountable  therefor  to  the  Surrogate's 
court  which  invested  him  with  authority ;  the  pro- 
ceedings now  pending  in  this  court  are  simply  intended 
to  cause  the  accounting  to  be  made. 

On  the  other  hand,  if  any  portion  of  the  claims  held 
by  the  executors  of  Cornelius  are  legitimately  and  pro- 
perly against  decedent,  then  certainly  a  reference  can 
be  had  as  to  those,  if  jurisdiction  of  the  person  be  ob- 
tained ;  but  how  would  this  affect  a  proceeding  insti- 
tuted for  the  purpose  of  compelling  the  executor  to  pay 
over  the  trust  funds  which  he  holds?  It  certainly 
would  not  be  fair  to  other  creditors  to  have  these  claims 
set  off  against  Cornelius'  claim,  for  he,  as  before 
intimated,  would  get  full  pay  for  his  claim,  while  the 
others  would  be  left  to  whistle  for  theirs.  In  any  view, 
therefore,  the  reference,  even  if  pending,  and  if  juris- 
diction of  the  person  had  been  obtained,  can  be  no 
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answer  to  this  proceeding  (see  Sands  v.  Craft,  18  How* 
Pr.,  438;  Akoly  v.  Akely,  17  Bino.  Pr.,  21). 

Second.  But  clearly  the  referee  had  no  jurisdiction 
of  the  x>ersons,  and  the  proceedings  were,  therefore, 
properly  dismissed. 

It  is  the  recognized  law  of  England,  and  in  this 
country,  that  an  administrator's  power  and  authority 
are  circumscribed  by  the  boundaries  of  the  state  in 
which  he  received  his  appointment  (2  Kent  Com.  [m. 
p.]  431 J  432^  et  seq.j  andriote  c;  Story  on  Conflict  of 
Laws,  5i5,  et  seq.  /  Parsons  v.  Lyman,  20  N.  Z.,  103- 
112;  Petersen  v.  Chem.  Bank,  32  N.  Z.,  I). 

The  executors  in  this  case  were  appointed  by  a  Penn- 
sylvania court,  and  no  ancillary  letters  had  been  issued 
in  this  State  at  the  time  of  the  dismissal  of  the  proceed- 
ings before  the  referee,  thus  clearly  bringing  this  case 
within  the  well  established  rule. 

The  counsel  for  the  foreign  executors,  while  recogniz- 
ing the  general  force  of  the  proposition  that  a  foreign 
executor  has  no  authority  beyond  the  jurisdiction  in 
which  letters  were  issued  to  him,  argues  that  the  cases 
refer  only  to  actions^  and  that  this  reference  is  simply  a 
special  proceeding.  The  reference  was  designed  to 
determine  and  establish  the  validity  or  invalidity  of 
claims  presented,  and,  by  whatever  name  you  designate 
it,  the  proceeding  requires  the  interposition  of  the  exec- 
utor, his  appearance  in  court,  the  approval  of  the  Sur- 
rogate^ and  all  the  other  formula  necessary  in  the  trial 
of  any  action. 

But  the  cases  do  not  hinge  on  fmjform  to  designate 
the  proceeding ;  the  principle  recognized  in  all  of  them 
is  that  the  power  of  an  administrator  does  not  extend 
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beyond  the  geographical  limits  of  the  state  in  which  his 
authority  was  created,  and  the  authorities  do  not  use 
the  word  action  in  defining  the  extent  of  this  power. 

That  a  foreign  administrator  is  restrained  and  pre* 
vented  from  suing  to  recover  a  debt,  his  due,  and  can- 
not be  sued  for  a  debt  he  owes  in  his  representative 
capacity,  but  can  be  a  party  to  a  special  proceeding 
which  would  accompUsh  the  same  object  is  a  prepos- 
terous proposition. 

The  law  has  provided  ample  measures  for  the  benefit 
of  foreign  administrators  by  authorizing  the  issue  of 
ancillary  letters,  and  the  very  existence  of  the  statute 
permitting  this  is  tacit  proof  of  the  limited  i)Ower  of 
such  administrators. 

These  proceedings  are  authorized  by  §  2606  of  the 
Code  of  Civil  Procedure,  and  I  direct  that  an  order  be 
entered  requiring  Elizabeth  O'Donnell  to  account,  etc., 
in  accordance  with  the  prayer  of  the  petition. 


♦-f- 


Cattaraugus    County.— Hox.    ALFRED   SPRING, 

Surrogate. — ^February,  1883. 

Peters  y.  Carr. 

In  tlie  matter  of  tJie  estate  of  Joux  Carr,  deceased. 

In  a  special  proceeding  in  a  Surrogate's  court,  brought  against  an  admin- 
istratrix in  her  representative  capacity,  by  an  alleged  creditor  of  the 
intestate,  the  former  appeared  generally  and  moved  to  dismiss  on  the 
ground  that  it  did  not  appear  that  letters  had  ever  been  issued  to 
her. — 

Ildd,  untenable ;  that  by  her  appearance  she  had  waived  all  defects  in 
the  petition  affecting  jurisdiction  of  the  i^erson. 
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Where  a  petition  for  leave  to  issue  execution  VLTpoii  a  judgment  recovered 
against  an  administrator  (Code  Civ.  Pro.,  g  1826)  is  silent  as  to  the 
existence  of  assets  applicable  to  the  judgment,  the  court  will  require 
an  intermediate  account  (Code  Civ.  Pro.,  §27^3,  subd.  1),  before 
granting  the  same. 

The  validity  of  the  appointment  of  a  receiver,  appointed  in  supplemen- 
tary  proceedings,  of  the  property  of  a  debtor,  cannot  be  tested  col- 
laterally, ex.  gr.,  on  an  accounting,  in  a  Surrogate's  court,  by  an  ad- 
ministratrix of  the  debtor's  estate. 

A  Surrogate's  court  has  no  jurisdiction  to  determine  the  validity  of  a 
purchase  made,  in  her  individual  name,  by  one  wbo  is  administra- 
trix of  the  estate  of  a  decedent,  which  it  is  contended  should  enure 
to  the  benefit  of  his  creditors,  where  a  receiver  of  his  property  had 
been  appointed  by  the  Supremo  court  during  his  lifetime,  in  whom 
the  rights,  if  any,  accruing  upon  such  transaction  must  have  vested  ; 
nor  to  compel  her  to  account  for  the  property  purchased,  or  the 
proceeds  of  a  sale  thereof. 

Petition  by  Malcolm  A  Peters,  assignee  of  a  judg- 
ment recovered  against  tlie  administratrix  of  estate  of 
decedent,  for  leave  to  issue  execution  against  her. 

The  facts  are  stated  in  the  opinion. 

Johnson  <&  Harkham,  for  peUtioner. 
TV.  J.  Laidlaw, /<7r  administratrix, 

The  Surbogate. — ^The  counsel  for  the  administra- 
trix urges  that  the  proceedings  should  be  dismissed  on 
the  ground  that  it  does  not  appear  that  letters  of  ad- 
ministration were  ever  issued  to  Mrs.  Carr  by  the 
Surrogate  of  Cattaraugus  county.  His  ]X)sition  is  un- 
tenable. He  appeared  generally  in  the  proceedings,  and 
by  so  doing  waived  any  defects  in  the  petition  affecting 
jurisdiction  of  the  person  (Hoag  v.  Lamont,  16  Abb. 
N.  S.,  91-96). 

But  I  do  not  think  an  execution  should  issue  in 
this  matter  until  an  account  has  been  filed,  or  until  we 
have  ascertained,  with  some  definiteness  and  certainty, 
the  amount  of  proi)erty  in  the  custody  of  the  adminis- 
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tratrix.  The  petition  is  silent  as  to  the  amount  of  the 
assets.  For  aught  that  appears,  the  estate  may  be  abso- 
lutely penniless.  The  sections  of  the  Code  providing 
for  the  issuance  of  an  execution  are  based  upon  the  ex- 
istence of  assets  in  the  hands  of  the  administrator,  and 
a  court  cannot  act  intelligently  until  an  account  has 
been  filed,  or  until  it  appears  to  its  satisfaction,  in  some 
way,  that  there  are  assets. 

Section  2723,  subd.  1,  of  the  Code  of  Civil  Procedure 
is  intended  to  meet  cases  of  this  kind. 

I,  therefore,  direct  that  an  order  be  entered  requiring 
the  administratrix  to  make  and  file  an  intermediate  ac- 
count before  me  at  Salamanca,  March  15th,  1883. 


Upon  the  accounting,  itapi)earedthat,  in  April,  1873, 
one  Jamison  and  another  executed  a  lease  of  a  lot  of 
land  in  Salamanca,  Cattaraugus  county,  on  the  Indian 
reservation,  to  one  Hosley,  for  the  term  of  twelve  years 
from  December,  1875,  at  an  annual  rent  of  fifteen  dol- 
lars, which  lease  was  assigned,  in  August,  1873,  to  de- 
cedent, who  took  possession  of  the  land,  and  retained 
it  until  August,  1876,  when  he  died. 

In  April,  1874,  decedent  executed  a  written  assign- 
ment of  his  interest  under  the  lease  to  Chase  &  Co., 
of  Louisville,  Kentucky,  which  assignment  was  in- 
tended as  security  for  a  debt,  owing  from  the  assignor  to 
the  assignee,  of  over  $2,000,  it  being  agreed  that  said 
,  debt  was  to  be  paid  within  three  years  from  the  date 
of  the  assignment,  otherwise  the  assignment  to  become 
absolute. 
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On  April  23rd,  1876,  an  order  was  filed  and  recorded 
in  the  office  of  the  clerk  of  Cattaraugus  county,  ap- 
pointing one  Wright  receiver  of  decedent's  property, 
in  proceedings  supplementary  to  executions  issued 
upon  judgments  severally  recovered  against  him  in  1874 
and  1876, 

On  September  25th,  1876,  respondent  was  appointed 
administratrix  of  decedent's  estate. 

On  September  29th,  1876,  the  bond  of  said  receiver 
was  duly  approved. 

In  February,  1877,  the  receiver  was  ordered  by  the 
Supreme  court  to  sell  decedent' s  interest  in  the  leased 
premises  at  a  time  and  place  mentioned ;  and  the 
same  was  sold  at  auction,  subject  to  the  indebtedness 
to  Chase  &  Co. 

After  the  expiration  of  the  three  years  allowed  for 
the  payment  of  the  debt  to  Chase  &  Co.,  respondent  ob- 
tained from  them  an  assignment  of  said  lease  to  her- 
self, individually,  up  to  the  date  of  the  execution  of 
which  the  rents  and  profits  of  the  leased  premises  had 
been  paid  to  Chase  &  Co.,  and  applied  in  reduction  of 
their  debt. 

In  March,  1880,  in  pursuance  of  an  act  of  Congress 
authorizing  them  to  confirm  existing  leases,  etc.,  the 
Seneca  Nation  executed  to  respondent  a  lease  in  lieu  or 
renewal  of  the  original  one ;  under  and  by  virtue  of 
which  she  continued  in  possession  of  the  premises  until 
she  made  a  sale  thereof  for  the  consideration  of  $4,500. 
Before  the  sale,  she  paid  Chase  &  Co.  the  full  amount  of 
their  lien,  from  funds  derived  from  I'ents  of  a  building 
on  the  land,  the  amount  of  a  policy  of  insurance  there- 
on, and  borrowed  money. 


26     CASES  IN  THE  SURROGATES'  COURTS. 


FETEB8  T.  CARB. 


Upon  the  accounting  by  the  administratrix,  the  Sur- 
rogate, on  February  4th,  1884,  found  the  facts  above 
stated,  and,  as  conclusions  of  law,  that  the  assignment 
of  lease  from  decedent  to  Chase  &  Co.  was  a  mort- 
gage ;  that,  upon  the  expiration  of  the  three  years  lim- 
ited for  the  payment  of  their  indebtedness,  the  title  be- 
came absolute  in  the  mortgagees,  excepting  the  equity 
held  by  the  mortgagor,  his  representatives  or  assigns ; 
that  decedent' s  interest  vested  in  Wright,  as  receiver, 
on  April  23rd,  1876  ;  that  the  subsequent  sale  by  said 
receiver  vested  title  in  the  purchaser;  and  that  the 
question  of  the  validity  of  the  purchase  of  respondent 
from  Chase  &  Co.  was  not  within  the  jurisdiction  of 
his  court. 

The  Subrogate. — The  petitioner's  assignor  recovered 
a  judgment  in  the  Supreme  court  against  Bridget  Carr, 
as  administratrix  of  the  estate  of  John  Carr,  deceased. 
He  instituted  a  proceeding  in  this  court,  for  leave  to 
issue  an  execution  against  the  administratrix.  As  the 
petition  did  not  show  assets,  the  administratrix  was 
directed  to  prepare  and  file  an  account  of  her  proceedings 
pursuant  to  subdivision  1  of  §  2723  of  the  Code  of 
Civil  Procedure.  The  account  was  thereupon  made 
and  filed  by  the  administratrix,  and  objections  thereto 
were  filed  on  behalf  of  the  petitioner.  The  petitioner 
claims  that  the  account  should  be  surcharged  by  the 
proceeds  of  a  lot  in  Salamanca  county,  and  by  the 
avails  of  a  policy  of  insurance  paid  to  Bridget  Carr 
the  administratrix,  and  by  certain  rentals  arising 
from  the  leasing  of  said  lot,  and  the  buildings  thereon. 

The  facts  upon  which  the  decision  in  this  case  hinges 
are  undisputed.    Previously  to  John  Carr' s  death,  one 
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Walter  J.  Wright  was,  in  proceedings  supplementary 
to  execution,  appointed  receiver  of  his  property.  This 
order  was  filed  in  his  lifetime,  but  the  bond  required 
by  the  order  was  not  approved  by  the  county  judge 
until  after  the  death  of  Carr,  and  the  issuance  of 
letters  of  administration  to  his  widow,  the  said  Bridget 
Carr. 

The  petitioner  maintains  that  the  bond  is  defective, 
and  that  the  failure  to  file  the  same  before  the  issue  of 
letters  to  the  administratrix  renders  the  order  appoint- 
ing a  receiver  a  nullity,  and  he  took  no  title  to  the 
property  thereunder.  Section  298  of  the  old  Code, 
which  was  then  in  force,  provided  for  the  filing  and  re- 
cording of  the  order  appointing  a  receiver  and  con- 
tained this  provision : 

"And  he  (the  receiver)  shall  be  vested  with  the 
property  and  effects  of  the  judgment  debtor  frcmi  -the 
time  of  the  filing  and  recording  of  the  order  as  afore- 
said." 

The  moment  the  order  is  filed  and  recorded,  it  operates 
as  a  notice  to  all  persons  that  the  title  to  the  property 
of  the  judgment  debtor  is  vested  in  the  receiver. 

The  approval  and  filing  of  the  bond,  when  made, 
render  the  receiver' s  authority  over  the  property  com- 
plete, and  his  control  and  authority  relate  back  to  the 
date  of  the  order.  In  Van  Alstyne  v.  Cook  {26  2V.  T. , 
4S9\  Judge  Smith  holds  that  the  bare  granting  of  an 
order  for  the  appointment  of  a  receiver,  without  desig- 
nating the  appointee,  is  tantamount  to  a  sequestration 
of  the  property,  if  a  particular  property,  and  when  the 
person  is  designated  his  authority  relates  back  to  the 
date  of  the  order.      See,  also,  Davenport  v.  Kelly  {4^ 
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iV.  r.,  193) ;  Becker  v.  Torrance  {31  N.  T.,  634) ; 
Edwards  on  Receivers,  98;  Banks  v.  Potter  {^1  How. 
Pr.,  469). 

The  question  of  the  defectiveness  of  the  bond  is  one  that 
cannot  be  raised,  except  in  the  court  creating  the  receiver 
(Att'y  Gen.  v.  Guard.  Mut.  Life  Ins.  Co.,  77  iV. 
r.,  ^79;  O'Mahony  v.  Belmont,  37  JV.  Y.  SupW.  CL, 
380 ;  High  on  Receivers,  §  203),  "  Nor  can  the  validity 
of  his  appointment  be  tested  collaterally  (Foot  v. 
Stiles,  57  N.  Z.,  399;  Att'y  Gen.  v.  Cont.  L.  Ins.  Co., 
15  Week.  ]>ig.,  568). 

Wright  was  appointed  in  an  action  in  the  Supreme 
court,  and  that  court  has  complete  and  exclusive  di- 
rection over  him.  The  receiver's  disposition  of  the 
property,  and  his  accounting  for,  and  disbursement  of 
the  proceeds  must  be  made  under  the  direction  of  that 
court. 

In  this  case,  the  receiver  did  give  a  bond,  it  was  ap- 
proved by  the  county  judge,  and  the  validity  and  regu- 
larity of  his  appointment  was  recognized  by  the 
Supreme  court,  as  that  court  directed  him  to  sell  the 
identical  property,  the  proceeds  of  which  are  now 
sought  to  be  charged  to  the  administratrix. 

Pursuant  to  this  order,  the  property  was  sold,  and 
the  interest  which  Carr  had  in  the  property  passed  to 
the  purcliaser  at  this  sale.  The  only  interest  which 
Bridget  Carr  ever  had  in  the  property,  she  acquired 
from  Chase  &  Co.,  and  the  sale  made  bv  the  receiver 
was  made  subject  to  that.  At  the  time  she  purchased 
the  interest  of  Chase  &  Co.,  all  the  right  and  title  of 
John  Carr  in  the  property  was  in  the  receiver  of  his 
vendee,  so  that  she  did  not  purchase  as  trustee  to  pro- 
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tect  property  owned  by  Carr,  nor  did  this  purchase  by 
her  enure  to  the  benefit  of  the  creditors.  If,  by  hook 
or  crook,  John  Carres  creditors  still  have  an  interest  in 
that  property  or  in  the  proceeds  thereof,  the  title  of 
the  receiver  and  his  vendees  therein  must  first  be  di- 
vested before  the  administratrix  can  be  compelled  to 
account  therefor.  If  she  has  sold  property  the  title  to 
which  was  vested  in  the  receiver,  she  is  liable  to  him. 

The  account  is  correct  as  filed,  and  petitioner' s  pro- 
ceedings should  be  dismissed  with  costs. 

Ordered  accordingly. 


'¥-<- 
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Cotter  V.  Quinlan. 

In  the  matter  of  the  estate  of  Patrick  Quinlax, 

deceased. 

After  a  debtor's  death,  his  executor  or  administrator  is  the  '*  party  "  con- 
templated by  Code  Civ.  Pro.,  §  896,  which  provides  that  "an ac- 
knowledgement or  promise  contained  in  a  writing,  signed  by  the 
party  to  he  eliarged  thereby,  is  the  only  competent  evidence  of  a  new- 
er continoing  contract,  whereby  to  take  a  case  out  of  "  the  statute 
of  limitations. 

An  administrator  is  not  unqualifledly  and  solely  a  trustee  for  the  benefit 
of  his  decedent's  creditors,  but  represents  also  the  next  of  kin,  who 
can  insist  upon  his  Interposing  every  legal  defence  to  any  alleged 
claim  against  the  estate. 

Where  a  debtor  dies  after  a  cause  of  action  accrues  against  him,  the  cred- 
itor must,  ordinarily,  within  seven  years  and  six  months  after  the  date 
when  the  same  so  accrues,  commence  thereon  an  action,  or  a  special 
proceeding  in  a  Surrogate's  court,  or  procure  part  payment  or  a  writ- 
ten acknowledgement  from  the  executor  or  administrator ;  else  he 
will  lose  his  remedy. 
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Willcoxv.  Smith,  26  Bit*.,  316;  Heath  v.  Grenell,  61  id,  190— ex- 
plained; Peck  y.  Randall,  1  Johns.,  164 — distin^ished. 

It  seems,  that  the  section  of  the  Code  of  Civil  Procedure  (408),  which 
suspends  the  running  of  the  statute  of  limitations,  as  against  the 
creditors  of  a  decedent,  for  eighteen  months  after  his  death  does 
not  preclude  the  creditor  from  suing  during  that  period. 

Decedent,  at  the  time  of  his  death,  July  let,  1874,  was  indebted  to  peti- 
tioner in  a  sum  certain,  for  goods  sold  and  delivered.  Administra- 
tors of  his  estate  were  appointed  July  10th  of  that  year.  In  Febru- 
ary, 1878,  while  the  claim  was  still  valid,  and  subsisting  against  the 
estate,  petitioner  presented  an  itemized  statement  thereof  to  one  of 
the  administrators,  by  whom  it  was  orally  allowed,  and  the  statement 
retained.  No  written  acknowledgement  of  the  claim  was  ever  made, 
nor  any  sum  paid  on  account  thereof.  More  than  eight  years  after 
dcccdent*s  death,  petitioner  instituted  proceedings  in  the  Surrogates 
court  against  the  surviving  administratrix  to  compel  payment  of  his 
claim  ■ — 

Eeld,  barred  by  the  statute  of  limitations. 

Application  by  James  Cotter,  an  alleged  creditor  of 
decedent,  to  compel  Bridget  Qninlan,  sole  surviving 
administratrix  of  the  estate  of  decedent,  to  account 
and  pay  his  claim.  The  facts  appear  sufficiently  in 
the  opinion. 

A.  "Ward,  far  petitioner, 

J.  II.  Wari2?o, /<?r  actmintstratrtx. 

The  Surrogate. — This  is  a  proceeding  founded  on  a 
petition  and  affidavit  of  James  Cotter,  an  alleged 
creditor  of  Patrick  Quinlan,  deceased,  to  compel  Brid- 
get Quinlan,  the  surviving  administratrix  of  his  estate, 
to  settle  judicially  her  account  as  such  administratrix, 
and  pay  the  alleged  claim.  The  answer  puts  in  issue 
the  validity  of  this  alleged  claim  by  an  averment  that 
the  same  is  barred  by  the  statute  of  limitations. 

The  facts  are  entirely  uncontroverted  and  are  as  fol- 
lows :  Patrick  Quinlan  died,  intestate,  July  1st,  1874, 
being,  at  the  time  of  his  death,  indebted  to  the  peti- 
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tioner  in  the  stiin  of  twenty-four  dollars  and  sixty-nine 
cents,  for  goods  sold  and  delivered.  On  July  10th, 
1874,  the  said  Bridget  Quinlan  and  one  Parker  Smith 
were  duly  appointed  administrators  of  the  goods,  etc. , 
of  said  Quinlan,  decseased.  Smith  took  the  main  charge 
of  the  settlement  and  management  of  the  estate.  On 
February  18th,  1878,  and  while  said  claim  was  a  valid 
and  subsisting  one  against  the  estate,  petitioner  pre- 
pared an  itemized  statement  of  his  account,  and  pre- 
sented it  to  the  administrator.  Smith,  by  whom  it  was 
allowed  and  retained.  No  written  acknowledgement  of 
the  debt  was  ever  made,  nor  was  any  sum  paid  thereon. 

More  than  eight  years  intervened  between  the  death 
of  testator  and  the  commencement  of  this  proceeding. 
The  administrator.  Smith,  died  in  September,  1878. 

The  simple  question  presented  is  whether  the  claim 
of  petitioner  was  barred  by  the  statute  of  limitations 
at  the  time  of  the  commencement  of  this  proceeding, 
or,  in  other  words,  whether  the  presentment  of  the  ac- 
count, and  its  allow^ance  and  retention  by  the  adminis- 
trator, Smith,  suspended  the  operation  of  the  statute. 

Section  395  of  the  Code  of  Civil  Procedure,  which 
is  simply  a  re-enactment  of  §  110  of  the  former 
Code,  provides  that  '*an  acknowledgement  or  promise, 
contained  in  a  writing,  signed  by  the  party  to  be  charg- 
ed thereby,  is  the  only  competent  evidence  of  a  new 
or  continuing  contract,  whereby  to  take  a  case  out  of 
the  operation  of ' '  this  statute. 

If  the  claim,  duly  itemized,  had  been  presented  to 
the  intestate  in  his  lifetime,  the  retention  of  the  ac- 
count by  him,  and  his  verbal  agreement  to  pay  the 
same  would  bo  of  no  effect,  in  the  light  of  the  statute 
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I  have  cited.  The  statute  is  inflexible  as  to  the  neces- 
sity of  a  written  admission  of  the  debt  in  unequivocal 
terms  (Bloodgood  v.  Bruen,  8  JV.  J".,  362;  Hulbertv. 
Nichol,  20  Bun,  J^I^\ 

Section  403  of  the  Code  of  Civil  Procedure  grants  an 
extension  of  eighteen  months  to  the  owner  of  a  sub- 
sisting claim  against  a  decedent.  Aside  from  the  fact 
that  an  administrator  can  thus  hold  creditors  in  abey- 
ance for  that  time,  I  do  not  find  that  the  administrator 
is  placed  in  any  different  attitude  toward  the  creditors 
than  the  intestate  would  be,  if  alive.  The  statute  pro- 
vides for  the  advertisement  for  claims,  for  their  present- 
ment, etc.,  but  in  no  way  suspends  the  creditor's  right 
to  enforce  his  debt.  If  the  demand  is  liable  to  be  out- 
lawed within  the  eighteen  months,  or  if  for  any  reason 
the  creditor  desires  to  get  his  demand  into  a  judgment, 
he  can  sue  the  administrator ;  the  eighteen  months' 
breathing  spell  does  not  preclude  him  from  doing 
this. 

That  the  statute  of  limitations  is  applicable  to  an 
executor  or  administrator,  and  that  a  person  acting  ia 
that  fiduciary  capacity  can  invoke  the  aid  of  this  stat- 
ute, or  by  his  conduct  suspend  its  operation,  has  been 
held  frequently  (see  Clark  v.  Van  Amburgh,  ij  Hun^ 
557 ;  Morrow  V.  Morrow,  12  Hun^  386;  Ross  v.  Ross, 
6  ITun,  80). 

The  cases  just  cited  are  where  the  debt  had  been  re- 
vived or  continued  by  an  administrator  so  as  to  prevent 
the  operation  of  the  statute,  thus  showing  that  an  ad- 
ministrator, as  the  legally  constituted  representative  of 
the  intestate,  is  "the  party  to  be  charged  thereby." 

The  statute  does  not  imperatively  require  a  claim 
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against  an  intestate  to  be  presented  to  the  administra- 
tor. Withont  such,  presentation,  a  clainiant  can,  after 
the  notice  to  creditors  has  been  dnly  published  for  six 
months,  as  required  by  law,  still  prosecute  his  claim 
against  the  administrator,  and  the  judgment,  when  re- 
covered, is  good  against  the  assets  then  in  his  custody 
(Erwin  v.  Loper,  JiS  N.  Z.,  621;  Baggott  v.  Boulger,  2 
Buer,  160;  2  Story's  Eq.  Juris.,  §§  1250,  125 T). 

Suppose  a  claimant  has  a  valid  subsisting  debt  against 
decedent  at  the  time  of  his  death  ?  He  neglects  to  pre- 
sent such  claim  until  the  seven  and  one  half  years' 
limitation  has  run  against  it,  and  then  commences  hia 
suit.  Assuredly,  the  administrator  is  legally  bound  ta 
interpose  his  defence  of  the  statute  of  limitations,  and 
it  would  be  a  perfect  defence  and  bar  to  claimant' s  re- 
covery, although  the  administrator  might  have  abun- 
dant unappropriated  assets  to  pay  the  claim. 

If  the  administrator  is,  unqualifiedly,  a  trustee  for 
the  benefit  of  creditors,  as  urged  by  petitioner' s  coun- 
sel, he  certainly  could  not  avail  himself  of  this  de- 
fence to  defeat  a  claim  confessedly  valid  at  the  time  he 
assumed  his  administratorship.  If  solely  a  trustee  for 
the  benefit  of  creditors,  debts  whether  presented  or  not, 
as  long  as  their  validity  is  not  affected  by  a  failure  to 
present  them,  would  never  become  stale,  or  barred  by 
the  statute. 

The  administrator  has  exclusive  charge  of  the  in- 
testate's property,  and  is  his  legal  representative.  In 
so  far  as  the  payment  of  the  debts  of  the  intestate  is 
concerned,  he  administers  the  property  for  the  benefit 
of  creditors ;  but  there  are  other  functions  inseparably 
connected  with  his  administration  of  the  estate,  not  one 
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whit  less  responsible,  or  important,  than  the  payment 
of  debts.  He  must  account  to  the  next  of  kin,  and 
they  have  a  right  to  insist  upon  the  interposition  of 
every  legal  defence  to  any  alleged  claim,  at  any  time 
during  his  management  of  the  estate  (Bloodgood  v. 
Bruen,  svpra;  Warren  v.  Paff,  ^  Bradf.^  S60). 

There  are  two  reported  cases  which  are  apparently  in 
conflict  with  what  I  have  stated.  In  Willcox  v.  Smith 
{26  Barb.,  316\  the  court,  at  page  334,  say  that,  after  the 
"recognition  and  allowance  of  a  valid  claim,  the 
administrators  cannot  dispute  it  within  six  years  there- 
after." The  claim  there  in  question  was  "recognized" 
by  payments  made  thereon,  so  that  it,  of  course,  would 
not  be  barred,  as  §  395  of  the  Code  of  Oivil  Procedure 
explicitly  provides  that  payments  of  principal  or  inter- 
est prevent  the  running  of  the  statute. 

In  Heath  v.  Grenell  (6 T Barb.,  190),  the  court,  at  page 
204,  say  that  "presentation  and  allowance  of  a  claim 
are  evidence  of  a  new  promise  and  the  statute  com- 
mences to  run  anew  from  that  date."  In  that  case,  the 
claim  presented  was  disputed,  and  the  contest  hinged 
upon  the  application  of  certain  payments  alleged  to 
have  been  made  upon  the  demand.  There  was  no  ques- 
tion as  to  the  presentment  and  allowance  of  the  claim, 
so  that  the  above  remark,  made  by  the  court,  was  mere 
obiier  didttm. 

If  the  administrator  is,  pure  and  simple,  a  trustee  for 
the  creditors,  and  a  verbal  admission  of  the  claim  is, 
ipso  fojcto,  an  appropriation  of  so  much  of  the  trust 
property  as  will  be  necessary  to  liquidate  the  debt,  or 
its  proportional  part  thereof,  then  the  statute  would 
never  run  against  it,  because  the  trust  funds  are  the 
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creditors',  and  the  relation  of  debtor  and  creditor  in  no 
sense  exists  between  them. 

It  is  x>aradoxicaI  to  say,  in  one  breath,  that  the  cred- 
itor is  the  cestui  que  trust  of  the  administrator,  and,  in 
the  next,  that  the  statute  commences  to  ran  anew  after 
the  admission  of  the  claim.  If  the  administrator  is 
purely  and  simply  a  trustee  of  the  creditors,  so  that 
every  acknowledgement  of  a  claim,  made  by  him,  is 
equivalent  to  a  judgment  against  him,  and  an  equitable 
transfer  of  the  trust  property  in  payment  thereof,  then 
the  statute  will  never  run  against  the  demand  (Tiflfany 
&  Bullard,  Law  of  Trusts,  715^  et  seq.). 

Tlj  however,  as  I  deem  the  law  to  be,  the  administrator 
is  the  legal  arid  only  custodian  of  the  property,  exer- 
cising all  the  rights  of  an  absolute  owner  thereof,  liable 

« 

to  an  action  at  law  at  the  instance  of  a  creditor,  and 
privileged  to  interpose  any  legal  defence  in  any  action 
against  him,  whether  it  be  the  statute  of  limitations  or 
any  other  defence,  then  he  is  within  the  purview  of  the 
statute  requiring  a  written  acknowledgement  to  revive 
or  continue  the  claim,  ''  whereby  to  take  a  case  out  of 
the  operation  of  this  title."  If  he  is  not  the  proper 
"party  to  be  charged  thereby,"  then  the  various  cases 
I  have  cited  must  be  clearly  erroneous,  as  they  are  pre- 
dicated upon  that  assumption.  If  he  is  the  "party  to 
be  charged  thereby,"  then  he  stands  in  the  shoes  of  the 
intestate,  and  the  section  of  the  Code,  in  its  fullest 
extent,  is  applicable  to  him. 

If  he  can  prevent  the  operation  of  the  statute  by  pay- 
ment, as  seems  to  be  well  established,  then  he  can  avail 
himself  of  a  defence  growing  out  of  the  failure  of  a 
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claimant  to  exact  a  written,  instead  of  a  verbal, 
acknowledgement  of  the  debt. 

There  is  a  class  of  cases  (where  actions  at  law  will  not 
lie  against  trustees)  holding  that  the  bare  presentation 
of  a  valid  claim  will  prevent  the  running  of  the  statute. 
See  opinion  of  Chancellor  Kent,  in  Peck  v.  Bandall  {1 
Johns.  ^  164)  ;  but  those  cases  are  distinguishable  from 
the  case  under  consideration,  because  here  there  is  uo 
suspension  of  the  creditor*  s  right  of  action  (Reynolds 
V.  Collins,  3  Sillj  36  ;  Bucklin  v.  Chapin,  ILans,^  443), 

In  this  case,  over  eight  years  have  elapsed  since  the 
death  of  Mr.  Quinlan.  During  that  entire  time,  the 
only  move  made  by  the  alleged  creditor,  until  now,  was 
to  obtain  a  verbal  admission  of  the  validity  of  his  claim. 
During  that  time,  he  might  have  availed  himself  of  an 
action  at  law,  or  proceeding  in  this  court,  to  recover  his 
debt,  but  he  has  neglected  to  do  so,  and  must  now 
suffer  the  consequences.  The  hardship  is  no  greater 
than  if  the  intestate  had  verbally  admitted  the  debt, 
and  the  claimant  had  remained  in  a  condition  of 
quiescence,  and  permitted  the  debt  to  become  invalid 
by  lapse  of  time. 

That  this  statute  is  available  in  a  Surrogate's  court  is 
established  by  authority  (McCartee  v.  Camel,  1  Barb. 
Ch.j  4S4,  465-466 ;  Smith  v.  Remington,  J^  Barb.,  76). 

The  proceeding  must  be  dismissed,  with  ten  dollars 
costs  against  petitioner,  and  I  so  direct. 
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Harrison  v.  Jewell. 

In  the  matter  of  the  judicial  settlement  of  the  accouvt 
of  Pardon  Jewell,  as  execuior  of  the  vyiU  of 
Robert  Harrison,  deceased. 

The  rule  of  construction  whereby,  of  two  clauses  in  a  last  will,  which  aie 
in  diametric  opposition,  the  later  is  made  to  control,  as  indicating  a 
subsequent  intent  on  the  part  of  testator,  is  a  harsh  and  drastic  one, 
and  to  be  applied  only  as  a  last  resort,  where  the  clauses  are  totally 
irreconcilable,  and  the  testator's  intention  cannot  be  spelled  out  in 
any  other  way. 

Testator,  by  his  will,  bequeathed  "two  hundred  dollars  in  money"  to 
his  daughter  J.,  and,  in  a  subsequent  clause,  devised  and  bequeathed 
"all"  of  his  property,  real  and  personal,  to  his  five  children,  "to  be 
divided  among  them,  share  and  share  alike." — 

Eddf  upon  a  view  of  the  general  tenor  of  the  will,  and  the  situation 
of  the  parties,  that  the  word  "all,"  in  the  later  clause,  should  be 
construed  to  mean  "all  the  residue,"  and  that  the  first  mentioned 
pecuniary  legacy  must  be  sustained. 

Boseboom  v.  Roseboom,  81  N,  F.,  856— compared. 

Construction  of  decedent' s  will,  on  the  judicial  set- 
tlement of  the  account  of  the  executor  thereof.  An  ob- 
jection to  the  account  was  filed  in  behalf  of  Mark  Har- 
rison, one  of  the  residuary  legatees  under  the  will.  The 
facts  appear  sufficiently  in  the  opinion. 

J.  H.  Warino,  for  executor. 
G.  M.  Rider,  for  objector. 

The  Surrogate. — This  contest,  so  far  as  it  relates  to 
a  failure  on  the  part  of  the  executor  to  account  for  all 
the  property  of  testator,  extends  only  to  a  very  few 
items  and  those  of  a  trivial  character.    The  executor 
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seems  to  have  managed  the  estate  intrusted  to  him  with 
discretion  and  good  judgment,  and  the  opposition 
affecting  the  management  of  the  property  is  whoUy 
without  merit. 

The  chief  feature  of  the  contest,  however,  hinges  ui)on 
a  construction  of  the  will.  The  testator,  in  his  will, 
first  vests  a  life  estate  in  his  property  in  his  wife ;  then 
-wills  '*two  hundred  dollars  in  money,"  with  certain 
other  specific  items  of  proi)erty,  to  his  daughter,  Julia 
Harrison.  Lastly  he  gives,  devises,  and  bequeaths 
''all  of  his  property,"  real  and  personal,  to  his  five 
children  "to  be  divided  among  them  share  and  share 
alike." 

Pursuant  to  the  bequest  in  the  will,  to  Julia  Har- 
rison, of  two  hundred  dollars,  the  executor  paid  to  her 
that  sum,  and  that  item  in  his  account  is  objected  to. 

Counsel  for  contestant  claims  that  the  provisions  of 
the  will  are  irreconcilable,  and  that  the  final  disposi- 
tion of  his  property,  as  contained  in  the  last  clause  of 
the  will,  must  control,  to  the  exclusion  of  the  previous 
paragraphs  thereof. 

The  fundamental  principle  in  the  construction  of 
wills  is  to  ascertain,  if  possible,  the  intention  of  testator 
and  to  carry  out  and  give  effect  thereto  when  found 
(1  Redf.  on  Wills,  Jt32,  4^3;  Hoxie  v.  Hoxie,  7  Paige, 
187,  IDS;  Christie  v.  Phyfe,  19  N.  F.,  SJiJ^). 

If  the  tw^o  clauses  are  in  diametric  opposition,  the 
latter  must  control,  as  indicating  a  subsequent  intention 
of  testator,  unless  a  contrary  conclusion  can  be  gath- 
ered from  the  general  tenor  of  the  will  (Christie  v. 
Phyfe,  supra,  p.  3^8 ;  Van  Nostrand  v.  Moore,  52  N. 

r.,  12-w). 
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This  rule  is  a  harsli  and  drastic  one,  and  is  resorted 
to  only  when  the  clauses  of  the  will  are  totally  irrecon- 
cilable, and  the  intention  of  testator  can  be  spelled  out 
in  no  other  way  (Case  last  cited ;  Trustees  v.  KeUogg, 
16  N.  r.,  83;  seepage  88). 

In  the  case  under  consideration,  to  invoke  the  aid  of 
this  technical  and  far-fetched  rule,  we  must  nullify 
every  clause  of  the  will,  except  the  residuary  one.  The 
devise  and  bequest  to  the  wife  of  testator,  and  the  be- 
quest to  his  daughter,  would  each  be  rendered  nugatory 
by  the  interpretation  put  upon  the  will,  if  the  learned 
counsel' s  theory  is  true.  The  general  tenor  of  the  will, 
the  fact  that  his  wife  is  the  devisee  and  legatee  in  the 
first  clauses  thereof,  testator*  s  particular  enumeration 
of  the  various  items  of  property  he  wished  to  pass  to 
his  daughter  Julia,  who  of  all  his  children  was  the  only 
one  who  lived  with  him  in  his  declining  years ;  are, 
each  and  all,  circumstances  inconsistent  with  the  notion 
that  testator  subsequently  changed  his  intention,  and 
concluded  to  nullify  these  provisions. 

Clearly,  the  testator  intended  to  will  **all"  his  re- 
maining property,  "  to  be  equally  divided  among  his 
five  children." 

In  Roseboom  v.  Roseboom  {81  JV.  T".,  3S6)\  the 
court,  in  construing  a  will  in  many  respects  identical 
with  the  one  nnder  consideration,  say  at  page  358: 
* '  The  word  '  all '  is  relied  upon  as  creating  an  ambiguity. 
If  the  testator  had  said,  '  aU  my  remaining  property,' 
no'  one  would  doubt  but  that  the  devise  under  the  first 
clause,  was  absolute.  That  is  I  think,  the  true  con- 
struction." That  case  is  decisive  of  the  present  one. 
The  cases  cited  by  counsel  for  contestant,  are  those 
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where  the  two  clauses  are  wholly  irreconcilable,  and 
either  the  will  must  have  been  declared  void  in  toto^  or 
the  rule  of  construction  commented  upon  be  invoked, 
and  even  then,  it  was  done  with  manifest  reluctance. 

There  is  no  occasion  as  we  have  seen,  in  the  case  at 
bar,  for  the  elimination  of  all  the  will,  preceding  the 
residuary  clause. 

The  account  must  be  allowed  as  filed,  with  twenty 
dollars  costs  against  contestant  personally,  as  he  has 
wholly  failed  in  his  contest;  and  a  decree  will  be  entered 
accordingly. 


-•-^t- 


Cattabaugus    County.— Hon.    ALFRED    SPRING, 

Surrogate. — ^March,  1884. 

Welch  v.  Gallagher. 

In  the  Tnatter  of  the  general  guardianship  of  Mary 

Welch  and  others^  infants. 

A  Surrogate's  court  has  no  Jurisdiction  to  determine  a  disputed  claim  of 
a  third  person,  against  the  general  guardian  of  the  property  of  an 
infant,  in  his  official  capacity.  The  reason  is  the  same  as  in  the  case 
of  a  claim  against  the  estate  of  a  decedent,  which  is  disputed  by  the 
executor  or  administrator — the  absence  of  any  grant  of  x>ower  in  the 
statute. 

The  only  authority  conferred  by  the  Code  of  Civil  Procedure,  upon  a 
Surrogate's  court,  to  compel,  at  the  instance  of  any  person,  the 
general  guardian  of  the  property  of  an  infant  to  account,  is  contained 
in  §  2S47,  whereby  it  is  provided  that  a  petition  for  such  purpose  may 
be  presented  by  the  ward  after  attaining  majority,  his  executor  or 
administrator  or  the  guardian's  successor. 

Section  2846  of  the  Code  of  Civil  Procedure,  which  permits  the  Surrogate 
to  direct  the  disposition  of  the  infant's  property  for  his  education  and 
maintenance,  upon  the  application  of  any  person  in  his  behalf,  does 
not  provide  for  the  payment  of  a  debt  already  incurred. 
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Petitiok  by  Bridget  Welch  to  compel  the  general 
guordiaii  of  her  infant  children's  property,  to  pay  her 
alleged  claim  against  said  guardian  in  his  official  cap- 
acity, to  wit,  the  sum  of  about  $800  for  the  board, 
apparel,  etc.,  of  those  infants. 

W.  Q.  Laidulw,  for  petitioner. 
AiNsuB  4&  Davie,  for  general  guofrdian. 

The  Surbogate.— This  proceeding  is  instituted  upon 
the  petition  of  Bridget  Welch  to  compel  the  general 
guardian  of  her  infant  children  to  account,  and  to  pay 
on  alleged  claim  held  by  her  against  said  guardian. 

The  guardian  disputes  the  vaKdity  of  this  claim,  and 
moves  the  dismissal  of  the  proceeding,  on  the  grounds 
that  it  is  not  authorized  by  statute,  and  that  the  Surro- 
gate has  no  jurisdiction  to  litigate,  and  pass  upon,  a 
disputed  claim.  The  objections  are  tenable.  The 
sui)ervision  over  guardians  possessed  by  the  Surrogate, 
and  his  i)ower  as  to  the  settlement  of  their  accounts, 
are  purely  statutory,  and  must  be  exercised  within  the 
limits  of  the  statute  (Matter  of  Dyer,  5  Paige^  BSli). 

Sections  2842-2845  of  the  Code  of  Ci\il  Procedure 
provide  for  the  filing  of  an  annual  inventory  and 
account  by  a  guardian,  and  for  their  examination  by, 
or  under  the  direction  of,  the  Surrogate,  and  vest  him 
with  the  authority  to  require  the  filing  thereof,  and  the 
rendition  of  a  more  *'full  or  satisfactory"  account, 
etc.,  if  the  interests  of  the  ward  seem  to  justify  it. 
These  proceedings  are  ex  parte^  and  are  made  wholly 
dependent  upon  the  Surrogate  for  their  fulfilment. 
They  are  not  based  upon  any  petition  by  an  interested 
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party,  and  oould  not  be  required  at  the  instance  of  any 
one.  The  statute  did  not  contemplate  these  proceedings 
as  the  basis  of  a  creditor's  application  to  get  his  debt, 
nor  as  a  judicial  settlement  of  the  guardian's  accounts 
(see  Diaper  v.  Anderson,  37  Barb.^  168\  but  provided 
them  to  protect  the  ward' s  estate,  and  prevent  its  dissi- 
pation through  the  carelessness  or  malfeasance  of  the 
guardian. 

The  only  authority  found  in  the  Code  for  the  com- 
pelling of  an  account  of  a  guardian  on  the  application 
of  any  one  is  section  2847.  That  section  provides  that 
the  waxd,  "after  he  haa  attained  his  majority,"  an 
"executor  or  administrator  of  a  ward  who  has  died," 
or  the  '* guardian's  successor"  may  present  a  petition 
praying  for  a  judicial  settlement  of  the  accounts  of  a 
general  guardian.  The  case  under  consideration  does 
not  come  within  the  compass  of  this  section.  The  peti- 
tioner is  not  one  of  the  persons  named,  upon  whose 
application  the  proceedings  can  be  entertained. 

Section  2846  of  the  Code  of  Civil  Procedure  simply 
authorizes  the  use  of  the  infant's  property  for  his  edu- 
cation and  maintenance  upon  the  application  of  any 
person  in  his  behalf.  That  section  certainly  does  not 
provide  for  the  payment  of  a  debt  already  incurred. 
Such  is  not  its  purpose,  and  its  language  cannot  be 
tortured  into  any  such  meaning. 

There  is  another  insuperable  objection  to  this  pro- 
ceeding. The  claim  presented  by  the  petitioner,  and 
which  is  the  foundation  of  the  application,  and  pay- 
ment of  which  is  sought  by  her,  is  disputed  by  the 
guardian.  The  Surrogate' s  court  has  no  power  to  ascer- 
tain and  determine  a  claim  of  this  land  (Tucker  v. 
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Tucker,  i  Keyes^  136 ;  Stilwell  v.  Carpenter,  59  N.  Z., 
UJ^  m;  McNulty  V.  Hurd,  72  If.  T.,  618). 

There  is  nothing  in  the  Code  of  Civil  Procedure 
enlarging  the  power  of  the  Surrogate  over  disputed 
claims  (Greene  v.  Day,  1  Dermarest^  J^S ;  Giles  v.  De- 
Talleyrand,  id.^  97). 

These  cases  arose  against  an  administrator  or  exec- 
utor, but  the  want  of  power  in  the  statute  was  the 
reason  for  deciding  that  the  Surrogate' s  court  did  not 
possess  jurisdiction,  and  as  there  is  nothing  in  the 
statute  investing  the  court  with  such  power  in  case  of 
a  claim  presented  to,  and  disputed  by,  a  guardian,  it 
follows  that  the  Surrogate  cannot  adjudicate  upon  such 
a  claim.  His  authority  over  a  guardian  is  defined  by 
the  statute  and  cannot  be  extended  to  cases  outside  the 

m 

scope  of  this  power. 

There  is  nothing  in  the  petition  alleging  misconduct 
on  the  part  of  the  guardian,  or  asking  for  his  removal, 
so  that  jurisdiction  is  not  acquired  for  that  purpose. 
The  proceedings  should  be  dismissed  vnth  ten  dollars 
costs,  and  I  so  direct. 

►-# 


Cattjga  Coxns^TY.— Hon.  J.  D.  TELLER,  Stjeeogate. — 

March,  1884. 

Smith  v.  SMini, 

In  the  matter  of  the  general  guardianship  of  Melita 
Williams  arvd  Lauka  Chedell  Williams,  in- 
farUs. 

In  designating  a  guardian  of  an  infant's  person,  the  interest  of  the  infant 
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is  to  be  considered  by  the  court,  in  preference  to  the  wishes  of  those 
who  are  desirous  of  the  office. 

The  expression,  during  life,  by  the  father  or  mother,  since  deceased,  of 
an  infant,  of  a  wish  as  to  the  guardianship  of  its  person,  should, 
ceteris  paribus,  have  a  preponderating  influence  on  the  Surrogate,  in 
making  an  appointment. 

An  uncle  or  aunt  of  an  orphan  is,  in  general,  to  be  preferred,  as  guardian 
of  its  person,  to  a  more  remote  relation  or  a  straoger. 

Where  application  was  made  for  the  appointment  of  a  guardian  of  the 
persons  of  two  orphan  female  infants,  aged  four  and  five  years,  res- 
pectively, the  court  made  it  a  condition  of  appointing  their  aunt, 
that  they  should  continue  to  reside  at  the  paternal  home — this  appear- 
ing to  be  in  accordance  with  the  parents'  wishes — and  under  the 
care  of  one  who,  by  the  choice  of  the  latter,  had  always  been  their 
nurse. 

Petitions  by  Goldsborougli  Smith,  a  cousin,  and 
Jennie  A.  Smith,  an  aunt,  of  Melita  Williams  and 
Laura  C.  Williams,  infants  aged,  respectively,  four  and 
five  years,  for  the  appointment  of  a  general  guardian 
of  the  persons  of  those  infants.  The  facts  appear 
sufficiently  in  the  opinion. 

R  C.  Steel,  for  petitioner,  Q,  Smith. 
F.  P.  Taber,  opposed. 

The  Subbogate. — This  is  an  application  on  the  part 
of  Goldsborough  Smith,  a  cousin  of  the  above  named  in- 
faaits,  in  separate  proceedings,  for  the  appointment  of 
a  guardian  of  the  persons  of  said  infants. 

Petitions  have  also  been  filed  by  Mrs.  Jennie  A.  Smith 
a  sister  of  their  father,  for  her  appointment  as  such 
guardian.  By  consent  of  parties,  the  proceedings  have 
been  consolidated,  and  evidence  has  been  taken  and  ar- 
guments of  counsel  heard  by  this  court,  with  a  view  of 
determining  who  will  be  the  most  suitable  appointee. 

The  statute  provides  for  the  appointment,  upon  a  pe- 
tition of  a  relative,  of  a  guardian  of  the  person,  or  of 


CAYUGA  COUNTY,  MARCH,  1884.  45 


SMITH  V.  SMITH. 


the  property,  or  both,  of  an  infant,  to  serve  until  the 
infant  attaias  the  age  of  fourteen  years  and  a  succes- 
sor of  the  guardian  is  appointed.  The  said  infants, 
who  have  recently,  by  the  sudden  death  of  their  father, 
become  orphans,  are  grandchildren  of  (Jen.  JohnH. 
ChedeU,  a  prominent  citizen  of  Auburn,  who  departed 
this  life  a  few  years  since,  leaving  a  will,  by  which  he 
bequeathed  a  large  property  to  his  grandchildren,  two 
of  whom  are  the  said  infants,  aged  resi)ectively  four 
and  five  years,  one  is  the  petitioner  Goldsborough 
Smith,  and  the  other  four  have  by  marriage  of  parents 
become  members  of  the  same  family  with  said  peti- 
tioner.  As  to  the  greater  part  of  this  property,  the  be- 
quests in  said  will  are  contingent  upon  the  grandchild- 
ren respectively  arriving  at  their  majorities,  and,  in  case 
of  the  death  before  that  time  of  any  one  of  them,  the 
share  of  such,  including  accumulation  of  interest,  goes 
into  a  general  fund,  to  be  divided  among  the  survivors. 
The  evidence  upon  this  proceeding  shows  that  tHere 
had  existed  unfriendly  relations  between  the  parents 
of  these  infants,  and  the  other  grandchildren  and  their  pa- 
rents, and  a  desire  is  showntohave  been  expressed,  on  the 
part  of  both  parents  of  these  infants,  that  they  should 
not  be  committed  to  the  care  of  the  parents  of  the  other 
grandchildren,  and  also  that  their  home  should  be  con- 
tinued at  the  homestead  of  the  grandparents,  lately  the 
residence  and  property  of  their  father.  The  evidence  also 
shows  that  Mrs.  Jennie  A.  Smith,  the  sister  of  Mr.  Wil- 
liams, deceased,  had  not  seen  her  brother  in  many  years, 
and  had  only  known  him  by  means  of  a  brief  correspond- 
ence, commencing  a  short  time  before  his  death,  but  of  a 
character  indicating  much  affection  between  them.  She 
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has  for  a  number  of  years  resided  in  Canton,  in  this  State, 
and  is  shown  to  be  a  very  suitable  person  to  have  the 
care  and  control  of  the  nieces.  The  brother  of  the  de- 
ceased unites  in  the  petition  for  her  appointment.  She 
has  shown  her  willingness  to  change  her  residence  to 
Auburn,  and  has  consented,  if  appointed  guardian,  to 
retain  in  her  present  capacity  the  woman  who  has,  by 
choice  of  their  father  and  mother,  from  their  birth  been 
the  nurse  and  for  several  years  almost  a  mother  to 
these  children,  such  employment  to  continue  as  long 
as  this  court  may  direct.  In  deciding  upon  these  appli- 
cations, the  court  has  sought  aid  in  the  decisions  and 
dicta  of  courts  of  chancery  in  similar  cases,  and  finds 
the  following  rules  laid  down  for  its  guidance : 

In  making  an  appointment  of  gtiardian  for  an  infant, 
the  true  interest  of  the  infant  is  to  be  considered,  rather 
than  the  wishes  of  those  who  are  desirous  of  the  guar- 
dianship. The  expressed  wish  of  the  mother  or  father 
of  an  infant  should  have  a  preponderating  influence  upon 
the  Surrogate,  other  things  being  equal.  Such  a  wish  as 
to  the  manner  in  which  a  child  should  be  brought  up  is 
entitled  to  much  weight.  As  between  an  uncle  or  aunt 
and  a  stranger  or  person  more  remotely  related,  the 
uncle  or  aunt  should  be  preferred.  The  permanent  in- 
terest, welfare  and  happiness  of  the  infant  is  to  be  pro- 
moted rather  than  the  accumulation  of  a  surplus,  where 
the  income  of  the  proi)erty  is  ample;  and  the  giving  of 
the  guardianship  to  one  who  would  have  a  personal  con- 
tingent interest  in  such  accumulation,  conflicting  with 
appropriate  expenditures,  should  be  considered. 

The  statute  has  designated  the  general  guardian  of  a 
child  as  the  proper  administrator  of  the  estate  of  a  de- 
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ceased  parent,  and  tlie  possibilities  growing  out  of  these 
relations  may  suggest  certain  proprieties.  The  applica- 
tion by  the  first  named  petitioner  does  not  name  a  person 
who  is  desired  for  this  appointment,  but  evidence  given 
points  to  the  stepmother  of  the  petitioner  as  the  desired 
custodian.  She  is  of  no  consanguinity  with  the  infants, 
and,  while  the  petitioner  himself  is  related,  on  account 
of  his  youth  and  inexperience,  it  can  hardly  be  claimed 
that  his  appointment  would  be  suitable. 

From  a  full  consideration  of  the  case,  in  view  of  the 
established  law,  the  circumstances  of  all  parties,  the 
desirability  that  the  children  should  be  continued  and 
nurtured  in  their  present  suitable  home,  under  the  care 
of  their  nearest  relatives,  with  the  assistance  of  the  nurse 
who  was  their  parent's  choice,  and  desiring  particularly 
to  make  such  a  disposition  of  their  management  as  their 
X)arents  would  approve,  who  could  have  done  the  same 
by  will  had  not  the  mysterious  messenger  come  so  sud- 
denly, I  am  constrained  and  compelled  to  name,  as  in 
my  judgment  the  proper  appointee,  Mrs.  Jennie  A. 
Smith,  upon  her  filing  a  consent  tb  act,  and  an  agree- 
ment that  the  children  of  her  brother  shall  be  permitted 
to  continue  to  reside  at  the  family  home,  under  the  care 
of  their  present  nurse,  and  upon  filing  a  bond  for  the 
faithful  discharge  of  her  duties  in  the  penalty  of  $10, 000. 

The  interest  manifested  in  this  case  has  evidenced 
much  affection  for  the  children,  and  it  is  to  be  hoped 
that  the  regard  shown  by  cousins  and  relatives  as  well 
a9  the  general  public,  will  find  continued  expression  in 
acts  of  kindness  and  love.  I  am  impelled  to  add  that 
the  disposition  of  this  case  has  led  to  the  conclusion 
that  the  impression  is  very  general  that  the  decisions  of 
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this  court  are  matters  of  favor  to  be  dealt  out  upon 
grounds  of  personal  friendship.  Numerous  whispered 
entreaties  have  been  offered,  aU  of  which  I  trust  have 
been  duly  disregarded.  It  is  difficult  to  overcome  the 
impulse  to  discourage  any  unfair  attempts  to  influence 
the  court  by  acting  counter  to  the  desired  course.  I 
hope  the  temptation  may  not  be  continued  in  other 
cases. 

In  the  matter  of  the  appointment  of  a  guardian  of  the 
property  of  these  infants,  I  am  inclined  to  the  opinion 
that  a  citation  ought  to  issue  to  certain  relatives  in  the 
county,  and  no  appointment  will  be  made  until  an  op- 
portunity to  be  heard  is  offered.  I  find  an  authority  in 
this  respect,  which  seems  controlling,  in  Rickard's  case, 
reported  in  15  Abb.  N".  S.,  0. 


-¥-<- 


Cheitakgo  Coukty.— ^Hon.  W.  F.    JENKS,    Surro- 
gate.— October,  1879. 

TUTTLE  V.    TUTTLE, 

In  the  matter  of  the  judicial  settleTnent  of  the  accouvi 
of  Stepiiex  Tuttle  arid  James  R.  Tuttle,  as  ex- 
ecutors of  the  will  of  Stephett  H.  Tuttle,  deceased. 

The  section  of  the  Revised  Statutes  (2  R  S.,  66,  §  52  ;  5  Bank»,  7th  ed,, 
S2S7),  which  provides  that — **  whenever  any  estate,  real  or  personal, 
shall  be  devised  or  bsqueathed  to  a  child  or  other  descendant 
of  the  testator,  and  such  legatee  or  devisee  shall  die  during  the  life- 
time of  the  testator,  leaving  a  chUd  or  other  descendant  who  shall 
survive  such  testator,  such  devise  or  legacy  shall  not  lapse,  but  the 
property  so  devised  or  bequeathed  shall  vest  in  the  surviving  child  or 
other  descendant  of  the  legatee  or  devisee,  as  if  such  legatee  or  de- 
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viflee  had  surriYed  the  testator  and  had  died  intestate" — ^was  enacted 
for  the  benefit  of  the  descendants  of  the  deceased  legatee  or  devisee; 
under  it,  they  take,  as  new  or  substituted  legatees  or  devisees,  di- 
rectly from  the  testator,  and  not  through,  or  by  way  of  representa- 
tion of  their  deceased  parent  or  intermediate  ancestor. 

The  final  clause  of  that  section,  '*  as  if  such  legatee  or  devisee  had  sur- 
vived the  testator  and  had  died  intestate,"  does  not  qualify  the  mean- 
ing of  what  precedes,  but  is  merely  explanatory  of  the  quality  and 
character  of  the  title  vesting  in  the  descendants. 

Title  to  a  legacy  in  such  a  case  vesting,  by  force  of  the  statute,  immed- 
iately upon  the  death  of  the  testator,  in  the  descendant  of  the  de- 
ceased legatee,  the  executor  cannot  deduct  therefrom  the  amount  of 
a  debt,  which  the  deceased  legatee  owed  to  the  testator.* 

The  English  statute  (1  Vict.,  ch.  26,  §  88)  and  those  of  certain  other  states, 
in  pari  materia,  and  decisions  thereunder — compared  and  re- 
viewed. 

Smith  V.  Smith,  5  Jtmes  Fj.  (If.  Ca,),  805— followed ;  Johnson  v.  John- 
son, 8  Mare  Ch.,  157 — distinguished. 

iJpox  the  judicial  settlement  of  their  account,  the 
executors  of  decedent' s  will  asked  that  the  decree  di- 
rect the  deduction,  from  the  share  of  the  children  of 
Hiram  Tuttle,  testator's  deceased  son,  of  the  amount  of 
a  debt  owing  from  his  estate  to  that  of  his  father. 
Those  children,  by  their  guardian,  opposed  the  appli- 
cation.   The  facts  appear  suflSiciently  in  the  opinion. 

D.  L.  ATKYKS,/cr  the  children  of  Hiram  A,  TutUe,  deceased  legatee: 

Cited  Avelyn  v.  Ward  {1  Ves.  JSr.,  i^O) ;  Jones  v. 
Jones  (57  Ala.,  646);  Newbold  v.  Prichett  (^  Whart., 

*  No  appeal  was  taken  from  the  Surrogate's  decree. 

In  the  action  of  Cook  v.  Munn,  tried  at  special  term  of  the  Supreme 
court  In  New  York  county.  May  14th,  1883,  the  same  statute  was  con- 
strued, the  following  opinion  being  delivered  : 

Larremore,  J.— John  Munn,  by  his  wiU,  gave  and  devised  all  his 
property,  real  and  personal,  to  his  executors,  with  a  direction  to  convert 
the  same  into  money  at  such  time  or  times  as  to  them  should  seem  best, 
with  full  power  of  sale,  and  authority  to  make  payments  on  account  from 
time  to  time  out  of  any  funds  in  their  hands,  among  his  legatees,  before 
a  finiil  distribution  of  the  estate  should  be  made.  Upon  such  distribu- 
Vol.  II.- 
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46)]  Fkiney.  Frentias  {S  Mdc.,  396);  Smith  v.  Smith 
{5  Jones  Eq.  [iT.  Oa.\  305);  Sibley  v.  Cook  {3  Atkyns 
jB.,  672);  Pate  v.  Pate  {Jfi  Miss.^  750);  Armstrong  v. 
Armstrong  {H  B.  Monroe^  333);  Clendening  v.  Clymer 
{17  Ind.,  155);  MatMs  v.  Hammond  {9  Rich.  Eq.,  137); 
Van  Beuren  v.  Dash  {30  N.  F.,  393);  Barnes  v.  Huson 
{60  Barb.,  6U);  Abbott  v.  Essex  Co.  {18  Bim.,  U.  8., 
S02). 

Stephen  'Ro'LovN^forexeetU^s: 

Cited  Johnson  v.  Johnson  {3  Hare  Oh.,  167);  1  Jarm. 
on  Wills,  328;  2  Redf.  on  Wills  {2nd  ed.\  366. 

The  Subrogate. — ^The  testator,  Stephen  H.  Tuttle, 
bequeathed  to  his  son,  Hiram  A.  Tuttle,  one  twelfth 
part  of  his  estate.  Hiram  died  during  the  lifetime  of 
liis  father,  and  after  the  execution  of  the  will,  leaving 
him  surviving,  his  sons  Otto  B.,  OsroB.  and  Fred  B., 
who  are  stUl  living. 

Hiram  died  intestate  and  indebted  to  his  father,  and 
his  estate  is  still  indebted  to  the  estate  of  his  father, 
in  the  sum  of  $777.55,  after  applying  his  real  and 
personal  estate  to  the  payment  of  his  debts.  The  exe- 
cutors of  Stephen  H.  Tuttle  now  ask  for  a  decree  on 

tioD,  one  fifth  thereof  was  directed  to  be  paid  over  to  his  son  Charles 
S.  Munn,  absolutely. 

The  testator  died  December  27th,  1883.  His  son,  Charles  B.  Munn, 
died  intestate  in  April,  1882,  leaving  a  widow,  Mary  E.  Munn,  and  two 
children,  the  infant  defendants  herein.  He  left  creditors  but  no  prop- 
erty, except  that  to  bo  derived  from  his  father's  estate. 

This  action  is  brought  for  a  construction  of  his  father's  will,  and  to 
determine  the  rights  and  interests  of  the  parties  who  have  succeeded  to 
the  lattcr's  estate. 

This  question  necessarily  depends  upon  the  following  provisions  of 
the  statute  :  "  Whenever  any  estate,  real  or  personal,  shall  be  devised  or 
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this  accomitiixg,  deducting  the  amount  of  Hiram*  s  debt 
from  the  one  twelfth  of  the  estate  bequeathed  to  him ; 
to  which  the  guardian  for  the  children  of  Hiram  objects, 
claiming  that  the  legacy  to  their  father  vested  in  them, 
free  from  the  payment  of  his  debts. 

Under  the  common  law,  if  the  legatee  died  before 
the  testator,  the  legacy  lapsed.  But  our  statute  pro- 
vides as  follows : 

"  Whenever  any  estate,  real  or  personal,  shall  be  de- 
vised or  bequeathed  to  a  child  or  other  descendant 
of  the  testator,  and  such  legatee  or  devisee  shall  die 
during  the  lifetime  of  the  testator,  leaving  a  child  or 
other  descendant  who  shall  survive  such  testator,  such 
devise  or  legacy  shall  not  lapse,  but  the  property  so 
devised  or  bequeathed  shall  vest  in  the  surviving 
child  or  other  descendant  of  the  legatee  or  devisee,  as  if 
such  legatee  or  devisee  had  survived  the  testator  and 
had  died  intestate''  (2  H.  51,  66,  %52). 

It  is  evident  that  this  change  in  the  common  law  was 
made  for  the  benefit  of  the  descendants  of  the  deceased 
legatee.  Under  the  common  law,  the  legacy  thus  lapsed 
fell  into  the  residuary  fund,  if  any,  and  might  pass  to 
those  who  had  no  natural  claim  upon  the  testator's 

bequeathed  to  a  child  or  other  descendant  of  the  testator,  and  such  legatee 
or  devisee  shall  die  during  the  lifetime  of  the  testator,  leaving  a  child  or 
other  descendant  who  shall  survive  such  testator,  such  devise  or  legacy 
shall  not  lapse,  but  the  property  so  devised  or  bequeathed  shall  vest  in 
the  surviving  child  or  other  descendant  of  the  legatee  tts  \f  such  legatee 
or  detitee  had  mirvived  the  testator  and  had  died  intestate"  (S  B,  8., 7th  ed, 
2287,  228S), 

On  the  one  hand,  it  is  claimed  that  this  statute  should  be  interpreted 

in  conjunction  with  the  statute  of  distributions,  under  which  the  widow 

and  creditors  of  Charles  S.  Munn  would  have  an  interest  in  the  estate. 

On  the  other,  it  is  urged  that  such  estate,  upon  the  death  of  his  father, 

.  vested  absolutely  in  his  children. 
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bounty 5  leaving  liis  grandcMldren  penniless.  To  relieve 
this  harshness  and  injustice  of  the  common  law  our 
statute  was  passed. 

If  the  intention  of  the  legislature  had  merely  been  to 
save  the  legacy  to  the  estate  of  the  deceased  legatee, 
that  result  could  have  been  obtained  by  simply  provid- 
ing that  such  legacy  should  not  lapse  on  the  death  of 
the  legatee.  It  would  then  become  a  part  of  the  assets 
of  his  estate,  to  be  distributed  by  his  representatives  to 
creditors  and  next  of  kin.  But  there  are  no  .words  in 
the  statute  indicating  that  any  benefit  was  intended 
to  be  conferred  upon  creditors.  The  legacy  never 
vested  in  Hiram,  nor  in  his  estate,  never  formed  any 
part  of  his  estate  ;  his  representatives  had  nothing  to 
do  with  it,  but  upon  his  death  and  the  death  of  the  tes- 
tator it  vested  immediately  in  his  children.  They  did 
not  take  the  legacy  through  or  from  him,  but  in  his 
place  and  stead. 

If  the  legislature  had  passed  this  statute  for  the  bene- 
fit of  the  creditors  as  well  as  the  children  of  the  deceased 
legatee,  they  would  not  have  restricted  the  application 
of  the  statute  to  cases  where  the  deceased  legatee  left 
children  or  other  descendants. 


The  primary  inquiry  is,  what  was  the  intention  of  the  legislature  as 
expressed  in  the  statute  above  quoted  ?  It  contains  no  words  excludlDg 
widows  or  creditors,  and  for  this  reason  it  is  sought  inferentially  to  in- 
clude them  in  its  provisions. 

Without  the  aid  of  the  statute,  the  legacy  unquestionably  would  have 
lapsed,  and  we  turn  to  the  language  which  it  employs,  to  ascertain  the 
legal  status  of  those  for  whose  benefit  it  was  enacted.  They  are  therein 
described  as  the  *'9urtiving  eJUld  or  oVier  descendant  of  the  legatee,"  and  if 
the  language  is  to  be  taken  literally,  neither  widows  nor  creditors  are 
within  this  line  of  discrimination.  The  following  cases  were  cited  in 
8iipx)ort  of  the  exclusive  rights  of  the  children:  Van  Beuren  v.  Dash- 
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Shonld  the  construction  urged  by  the  executors  pre- 
vail, it  would  follow  that,  if  Hiram  had  left  no  child- 
ren, his  more  distant  relations  would  be  preferred  to 
his  creditors,  but  that,  as  against  his  own  children,  the 
creditors  would  be  preferred.  In  other  words,  the  credi- 
tors could  deprive  the  children  of  the  legacy  but  not 
remote  relatives  (Van  Beuren  v.  Dash,  30  iV.  Z.,  393). 
The  legislature  could  not  have  intended  such  results  as 
these.  I  think  the  last  clause  of  this  section  "as  if," 
etc.,  does  not  qualify  the  meaning  of  what  goes  before, 
but  is  merely  explanatory  as  to  the  quality  and  char- 
acter of  the  title  vesting  in  the  descendant.  If  the  intent 
of  this  clause  was  to  encumber  the  property  descending 
from  the  grandfather  to  the  grandson,  with  the  debts  of 
the  father,  it  would  have  been  very  easy  to  employ 
more  apt  words  than  these. 

It  is  conceded  by  counsel  upon  both  sides  that,  so 
far  as  this  question  is  concerned  under  the  X.  Y.  Stat- 
ute, there  is  no  reported  case  construing  its  meaning ; 
but  some  light  has  been  thrown  upon  the  subject  in  the 
discussion  of  similar  statutes  of  other  states. 

I  will  first  consider  the  English  statute,  under  which 
the  case  cited  by  the  counsel  for  the  executors  arose. 


{SO  y.  r.,  S9S);  Drake  v.  Gilmore  (52  N.  T.,  380)  \  Murdock  v.  Ward 
{€7  N.  F..  38r)'y  Luce  v.  Dunham  {69  y.  T.,  36);  Keteltas  v.  Keteltas  {7^ 
If.  K,  31^. 

Allt)f  these  cases  involve  the  construction  of  a  will  wherein  the  testator 
had  designated  the  class  of  persons  who  were  to  succeed  to  the  interest 
of  the  devisee  or  legatee  dying  during  Lis  lifetime.  It  was  the  testator's 
intention  that  the  court  sought  to  ascertain,  and  it  held  in  each  of  them 
that  a  widow  of  a  deceased  legatee  was  not  included  in  the  class  in  such 
manner  named. 

The  case  at  bar  is  different,  in  that  the  designation  is  by  a  general 
statute  and  not  by  the  special  provision  of  a  will ;  nevertheless  such  ad- 
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The  thirty-third  section  of  the  Statute,  1  Vict.,  ch. 
20,  provides  "That  where  any  person  being  a  child  or 
other  issue  of  the  testator  to  whom  any  real  or  personal 
estate  shall  be  devised  or  bequeathed,*  for  any  estate 
or  interest  not  determinable  at  or  before  the  death  of 
such  person,  shall  die  in  the  lifetime  of  the  testator 
leaving  issue,  and  any  such  issue  of  such  person  shall 
be  living  at  the  time  of  the  death  of  the  testator,  such 
devise  or  bequest  shall  not  lapse,  but  shall  take  eflfect 
as  if  the  death  of  such  person  had  happened  immedi- 
ately after  the  death  of  the  testator,  unless  a  contrary 
intention  shall  appear  by  the  wiU." 

This  statute  saves  the  legacy  from  lapsing  under  the 
common  law,  and  provides  that  it  shall  take  effect  as  if 
the  legatee  had  survived  the  testator, — in  other  words, 
vest  in  the  legatee   notwithstanding   his  death  pre- 

*  Under  this  statute,  has  recently  been  determined  in  the  negative  the 
question  -whether  the  exercise,  by  a  testator,  of  a  limited  power  of  appoint- 
ment, was  such  a  devise  or  bequest  as  was  saved  from  lapsing  by  the 
death  of  the  appointee  before  that  of  the  donee  of  the  power  (Holy- 
land  V.  Lewin  [Ct.  App.,  Ch.  Bit.,  March  1884],  32  We^k,  Itep.,44S). 
In  that  case,  A.  having  devised  property  in  trust  for  such  of  his  child- 
ren or  issue  as  his  wife,  by  will  or  codicil,  should  direct  or  appoint,  A/s 
widow  made  a  will  appointing  the  real  property,  in  pursuance  of  the 
power,  to  the  use  .of  certain  of  his  children,  some  of  whom  died  in  her 
lifetime . 

judications,  if  not  strict  and  controlling  precedents,  are  by  analogy  per- 
tinent to  the  present  argument.  No  reason  has  been  offered  which  would 
justify  the  court  in  disregarding  the  actual  text  of  the  statute.  To  hold 
that  the  wife  and  creditors  came  in  as  in  ordinary  cases  of  intestacy 
would  be  to  do  violence  to  both  its  letter  and  spirit.  It  is  enacted  that 
such  legacy  shall  vest  in  the  surviving  child  or  descendant  of  the  legatee. 
In  order  that  the  wife  and  creditors  should  participate  in  the  legacy,  it 
would  be  necessary,  according  to  the  machinery  of  our  law,  that  the 
fund  should  vest  in  an  administrator  for  distribution.  The  construction 
contended  for  is  contrary  to  the  spirit  of  the  law  because  it  would  always 
partially,  and  might  in  some  instances  wholly  contravene  and  thwart 
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vionslyto  the  death  of  the  testator.  In  this  respect, 
the  English  statute  is  entirely  different  from  ours,  which 
vested  the  legacy  in  the  descendant  of  the  legatee,  instead 
of  the  legatee  himself.  Our  statute  prevents  any  dispo- 
sition of  the  legacy  by  the  will  of  the  legatee,  but  under 
the  English  statute  it  ** takes  effect"  or  vests  in  him  so 
that  he  may  dispose  of  it  by  will,  as  is  decided  in  John- 
son V.  Johnson  {3  Hare  Ch.^  1B7\  cited  by  counsel  for 
the  executors.  If  not  disposed  of  by  will,  it  would  go 
to  his  administrators.  Therefore,  under  this  statute, 
the  distributive  share  to  the  next  of  kin,  if  no  will  is 
made,  or,  in  case  of  a  will,  the  legacy  to  the  descendant 
or  other  object  of  the  bounty  of  the  first  legatee,  are 
transmitted  through  him  and  not  direct  from  the  ances- 
tor— ^the  descendant  of  the  child  is  not  substituted  in 
place  of  the  father,  but  takes  direct  from  the.  father, 
as  heir  or  next  of  kin,  and  not  as  legatee. 

The  Massachusetts  statute  upon  this  subject  is  as 
follows : 

"  Where  a  devise  of  real  or  personal  estate  is  made  to 
a  child  or  other  relation  of  the  testator,  and  the  devisee 
dies  before  the  testator,  leaving  issue  who  survive  the 
testator,  such  issue  shall  take  the  estate  so  devised  in 
the  same  manner  as  the  devisee  would  have  done  if  he 

the  clear  intention  of  the  legislature.  The  statute  was  obviously  framed 
for  the  benefit  of  children  and  descendants  of  a  deceased  legatee.  If  it 
were  decided  that  the  fund  vested  in  the  latter's  personal  representatives, 
to  be  disposed  of  according  to  the  usual  course  of  administration,  and 
such  legatee  left  debts  sufficient  to  consume  it,  the  children  and  descen- 
dants would  receive  nothing,  ai^d  their  esjstence  would  furnish  merely  a 
pretext  and  an  occasion  for  the  payment  of  such  debts.  It  cannot  be 
presumed  that  the  f ramers  of  the  law  intended  to  legislate  for  the  benefit 
of  creditors  in  this  roundabout  manner;  without  the  statute  the  legacy 
would  lapse; 
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liad  survived  the  testator/'  etc.  The  words  "in  the 
same  manner,"  in  this  statute,  correspond  to  the 
words  "as  if,''  in  our  own  statute.  It  seems  to  me 
they  are  identical  in  meaning.  They  are  certainly  no 
more  favorable  to  the  position  of  the  executors,  than 
the  words  "  as  if,"  in  our  statute. 

In  Paine  v.  Prentiss  (5  Mete.,  396\  the  testatrix  de- 
vised real  estate  to  her  nephew  in  trust  for  her  niece, 
and  to  her  heirs  and  assigns  forever,  the  income  there- 
of  to  be  paid  to  the  niece  during  her  life.  The  niece 
died  before  the  testatrix,  leaving  a  daughter  who  sur- 
vived the  testatrix.  It  was  held  that  the  daughter 
took  the  estate  in  fee  and  discharged  of  the  trust.  Jus- 
tice Hubbard,  writing  the  opinion,  says  :  "  The  defend- 
ant's  title  then  flows  directly  from  the  testatrix  by 
force  of  the  statute,  which  preserves  the  legacy,  and 
substitutes  the  child  as  the  legatee,  in  place  of  the 
parent,  and  discharged  of  the  trust." 

The  North  Carolina  statute  reads  as  follows :  "When 
any  person,  being  a  child  or  other  issue  of  the  testator, 
to  whom  any  real  or  personal  estate  shall  be  devised  or 
bequeathed  for  any  estate  or  interest,  not  determinable 
at  or  before  the  death  of  such  person,  shall  die  in  the 
lifetime  of  the  testator,  leaving  issue,  and  any  such  is- 
sue of  such  person  shall  be  living  at  the  death  of  the 

The  statute  comes  remedially,  and  provides  that  if  certain  persons  are 
in  existence,  such  legacy  shall  not  lapse,  but  shall  vest  in  them.  Evi- 
dently the  act  was  framed  for  their  benefit,  and  they  are  the  sole  bene* 
ficiaries  contemplated  by  it. 

The  remaining  clause  of  the  statute,  "as  if  such  legatee  or  devisee 
had  survived  the  testator  and  had  died  intestate,"  may  be  given  full 
effect,  in  harmony  with  the  foregoing  construction.  It  refers  to  the 
shares  and  proportions  in  which  the  legacy  or  devise  shall  vest  in  the 
children  or  descendants,  and  provides  that  the  same  shall  be  divided 
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testator,  such  devise  or  bequest  shall  not  lapse,  but 
shall  take  eflfect  and  vest  a  title  to  such  estate  in  the  is- 
sne  surviving,  if  there  be  any,  in  the  same  manner, 
proportion  and  estate,  as  if  the  death  of  such  person 
had  happened  immediately  after  the  death  of  the  tes- 
tator. In  Smith  v.  Smith  {5  Jones  Eq.^  306)^  the 
Supreme  court  of  that  state  held  that  the  debt  of  the 
legatee,  who  died  before  the  testator,  leaving  children, 
could  not  be  deducted  from  the  legacy ;  that  the  stat- 
ute was  passed  for  the  benefit  not  of  creditors,  but  of 
the  issue  of  the  deceased  legatee. 

In  Newbold  v.  Prichett  (2  Whart,  4j6\  the  Supreme 
court  of  Pennsylvania  held,  under  a  statute  similar  to 
our  own,  that  the  statute  was  intended  to  give  a  bene- 
fit to  the  issue,  and  not  to  confer  any  right  upon  the 
legatee  or  devisee,  to  control  the  devise  or  legacy ;  that 
where  A  willed  real  estate  to  her  son  B.  and  then  B. 
willed  all  his  estate  to  his  children,  and  died  before  A., 
leaving  children,  the  children  took  under  the  will  of  A. 
and  not  under  the  will  of  B.  Sergeant,  J.,  says: 
"It  is  plain  that  it  was  for  the  issue  only,  the  law  was 
passed." 

I  am  not  aware  of  any  decision  in  which  the  views 
of  the  executors  upon  this  question  have  been  sus- 
tained^  

among  them  according  to  the  analogy  of  the  Statute  of  Distributions,  or 
of  Descent,  according  to  the  nature  of  the  property. 

The  conclusion  is,  that  all  of  the  f imd  in  dispute  is  the  property  of 
the  children  of  Charles  S.  Munn,  deceased,  and  that  Mary  E.  Munn  is 
entitled  to  its  custody  as  their  guardian,  upon  giving  the  requisite 
Becurily.  

An  appeal  was  taken  to  general  term  from  so  much  only  of  Judge 
Labremohe's  determination,  as  provided  for  the  payment  of  costs  and 
allowances  out  of  the  whole  estate. 
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Let  the  decree  to  be  entered  provide  that  the  legacy 
given  to  Hiram  A.  Tnttle  be  paid  to  the  general  guard- 
ian of  his  children,  Otto  B.,  Osro  B.,  and  Fred  B.  Tuttle, 
and  that  the  costs  of  the  executors  and  the  contestants 
on  this  accounting,  be  paid  from  the  assets  of  the 
estate. 

•«€ 

Chen^akgo  County. — ^Hois^.   W.  F.   JENKS,   Stjeeo- 

GATE. — ^February,  1883. 

Gladding  v.  Follett.* 

In  the  matter  of  tJiejvMcial  settlement  of  the  account 
of  Albert  F.  Gladding,  as  executor  of  the  will  of 
Ernestine  R.  Fbeeman,  deceased. 

A  married  woman  is  not  liable  during  the  lifetime  of  her  husband,  for 

the  support  or  education  of  an  infant  child  of  the  marriage.    The 

•     obligation  to  support  an  infant  child  is  by  virtue  of  the  common  law, 

and  rests  only  upon  the  father.    Where  the  infant  has  property,  even 

the  father's  obligation  has  in  practice  become  considerably  relaxed. 

tinder  title  6  of  chapter  18  of  the  Code  of  Civil  Procedure,  containing 
''  provisions  relating  to  a  testamentary  trustee/'  a  Surrogate's  court 
has  all  the  powers  of  a  court  of  equity,  in  respect  to  such  an  officer. 

Where  the  executor  of  a  will,  who  is  also  a  testamenWy  trustee  there- 
under, is  accounting  before  the  Surrogate's  court  in  the  former 
capacity,  that  court  may  proceed,  under  §  2812  of  the  Code  of 
Civil  Procedure,  to  pass  upon  a  claim  preferred  against  him  in  the 
latter  capacity,  provided  all  the  parties  in  interest  are  before  the 
court,  and  have  been  heard,  and  the  accounting  in  fact  involves  all 
which  has  been  done  by  him  in  either  capacity. 

Testatrix,  by  her  will,  devised  and  bequeathed  the  residue  of  her  estate 

^  At  a  general  term  of  the  Supreme  court,  in  the  third  department, 
held  May  2nd,  1883,  present  Hon.  William  L.  Learned,  Presiding  Jus- 
tice, and  Hons.  A,  Bockes  and  Douglas  Boardman,  Associate  Justices, 
the  decree  entered  upon  the  Surrogate's  decision  in  this  case  was  affirmed, 
the  following  opinion  being  delivered  ; 

By  the  Court:— We  are  fully  satisfied  with  the  decree  rendered  by  the 
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to  her  executor,  in  trust,  to  take  possesBion  of. "and  invest  the  some 
as  he  deems  advisable  and  appropriate,  and  use  the  income  thereof 
in  his  discretion  for  the  education  and  support  of"L.,  an  infant 
daughter  of  her  cousin,  until  she  became  of  age,  and  then  transfer  to 
her  the  principal  fund  witl^  "all  increase  or  profits  therefrom."  It 
appeared  that  testatrix  knew  that  the  infant's  father  was  financially 
embarrassed,  and  unable  properly  to  support  and  educate  his  child. 
The  executor  and  trustee  contended  that,  by  the  terms  of  the  will,  he 
was  invested  with  a  discretion  to  use,  or  refuse  to  use,  the  income  of 
the  fund,  or  any  part  thereof,  for  the  purposes  specified. — 

Hdd^  that  the  trust  was  imperative,  as  respected  the  trustee's  duty  to 
use  the  income  for  such  purposes,  and  that  the  discretion  extended 
not  to  the  giving  or  withholding,  but  only  to  the  manner  of  giving. 

Authorities  in  respect  to  the  question  of  a  judicial  allowance,  to  the 
parent  of  a  child  having  an  estate,  out  of  the  same,  for  the  mainten- 
ance and  education  of  the  latter— collated. 

Wilkes  V.  Rogers,  6  Johns.,  666 — followed. 

Hearing  of  objection,  by  executor  and  testament- 
ary trustee,  on  the  judicial  settlement  of  his  account, 
to  the  allowance  of  claim,  presented  by  Louisa  Fran- 
ces FoUett,  who  was  a  cousin  of  testatrix  and  mother 
of  Louisa  F.  FoUett,  an  infant  of  the  age  of  thirteen 
years,  for  moneys  paid  and  expenses  incurred  in  re- 
spect of  the  support,  maintenance  and  education  of 
that  infant.  The  Surrogate,  after  hearing  counsel  for 
the  respective  parties,  made  and  caused  to  be  filed  his 
conclusions  of  fact  as  follows : 

First.  Ernestine  R.  Freeman  made  her  Avill  on  the 
23rd  day  of  October,  1876,  and  soon  thereafter  died ;  by 
which  will  she  made  Albert  F.  Gladding,  executor  and 
trustee. 

Surrogate  in  this  matter,  and  with  the  judicious  opinion  which  ho  has 
given. 

We  have  only  to  add  that  the  Trustee  seems  to  have  had  no  good 
reason  to  take  this  appeal ;  since  the  infant,  who  appeared  by  the  special 
guardian,  makes  no  objection;  nor  does  her  mother  w^ho,  under  a  certain 
contingency,  may  be  entitled  to  the  principal  of  the  estate.  All  the  par- 
ties beneficially  interested  are  therefore  satisfied. 
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Second,  This  will  was  proved,  and  said  executor  and 
trustee  entered  upon  tlie  performance  of  Ms  duty  there- 
ui)on. 

Third.  He  received  property  and  made  payments  as 
set  forth  in  his  final  account. 

Fourth.  He  has  paid  to  or  for  the  infant  cestui  que 
trust  the  sum  only  of  $128.40,  as  set  forth  in  Schedule 
"  E  "  of  his  account. 

Fifth.  The  father  of  Louisa  F.  Follett  is  insolvent, 
and  has  been  for  seven  years  last  past,  and  is  tinable  to 
provide  means  for  the  support  of  the  said  legatee. 

Sixth.  The  mother  of  Louisa  F.  Follett,  the  legatee, 
has  property  sufficient  from  which  to  support  said  in- 
fant, and  has  provided  for  the  infant  her  board  and 
maintenance  since  the  death  of  Ernestine  R.  Freeman, 
except  that  John  R.  Conkey  has  furnished  some  moneys 
for  the  clothing,  schooling,  etc.,  of  the  child,  all  neces- 
saries, for  which  he  has  assigned  to  the  mother  of  said 
infant  his  account,  and  the  same  constitutes  part  of 
the  claim  in  this  case,  and,  except  the  items  in  Sched- 
ule "  E,"  of  the  account  furnished  by  the  executor. 

Seventh.  The  trustee  and  executor  has  refused  to  pay 
these  claims,  holding  that  the  mother  is  able  to  pay  for 
the  support  of  the  child  and  that  it  is  her  duty  to  do  so. 

Eighth.  He  has,  of  interest  earned  upon  the  funds 
of  the  estate  beyond  what  has  been  expended,  more 
than  sufficient  to  satisfy  the  claim  presented  in  this 
proceeding. 

The  Trustee  is  protected  by  the  order  of  the  Surrogate.  He  probably 
had  the  right  to  appeal  in  the  interest  of  a  proper  care  of  the  trust  estate. 
But  unless  there  "was  reason  to  think  that  the  interests  of  the  cestui  que 
trust  were  not  properly  presented  by  the  special  guardian,  there  would 
seem  to  be  no  reason  for  an  appeal  by  the  Trustee. 
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Ninth.  The  supporting  of  the  child  by  her  mother, 
and  the  furnishing  of  the  supplies  by  John  R.  Conkey, 
were  not  at  the  request  of  Albert  P.  Gladding. 

Tenth.  The  executor  came  into  this  court  to  have  his 
account  settled  as  executor,  in  this  proceeding  ;  and, 
upon  the  hearing,  the  said  claim  was  presented,  and  this 
court  asked  to  order  its  payment  out  of  the  trust  funds 
of  the  estate.  It  was  conceded  the  bills  were  reason- 
able in  amount  and  for  the  benefit  of  the  infant  in  her 
support  and  education: 

And  his  conclusions  of  law,  as  follows  : 

First.  That  the  trust  created  by  the  will  is  imperative 
that  the  income  of  the  trust  fund  be  used  for  the  pur- 
I)ose  stated ;  and  that  the  discretion  of  the  trustee  is 
confined  to  the  manner  in  which  it  shall  be  used. 

Second.  That  this  court  has  jurisdiction  on  this  ac- 
counting, to  direct  the  payment  of  the  claim  presented 
by  Louisa  P.  Follett ,  all  the  parties  in  interest  being 
before  the  court,  and  having  been  fully  heard  upon  the 
questions  involved. 

Third.  That  the  mother  of  said  legatee,  although 
able,  is  not  legally  bound  to  support  the  child,  she  not 
being  a  i)auper.  The  father  being  alive  but  unable,  the 
mother  has  the  right  to  insist  that  the  income  of  the 
trust  fund  shall  be  ujsed  for  the  support  and  education 
of  her  child. 

Fourth.  It  being  conceded  that  the  sum  claimed  has 
been  exi)ended  by  the  mother  for  the  benefit  of  the  in- 

The  decree  should  be  affirmed,  with  costs  against  the  Trustee  per- 
flODallj.  

Judgment  of  Supreme  court  affirmed  by  Court  of  Appeals,  February 
26th,  1884,  with  costs  against  the  appellant  personaUy. 
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f  ant  in  lier  support  and  education,  and  tliat  it  is  rc^r:- 
onable  in  amount,  it  becomes  a  proper  and  l^gal  cliargo 
upon  the  income  of  the  trust  fund  under  the  will  of 
Ernestine  R.  Freeman,  and  it  is  not  within  the  discre- 
tion of  the  trustee  to  utterly  refuse  to  provide  for  the 
support  and  education  of  the  cestui  que  trust. 

Fifth.  That  it  is  not  necessary  to  bring  an  action 
against  the  executor  and  trustee  before  coming  to  this 
court  for  relief. 

Sixth.  That  the  decree  to  be  entered  should  provide 
that  the  executor  and  trustee  pay  the  claim  of  the 
claimant  out  of  the  income  of  the  trust  funds  in  his 
hands,  as  such  executor  and  trustee  : 

And  made  a  decree  allowing  the  accounts  of  the  exec- 
utor as  presented,  and  directilig  the  payment  of  the 
claim  of  the  claimant,  as  follows  : 

"And  it  further  appearing  from  the  evidence  that  a 
claim  amounting  to  the  sum  of  $890.35  has  been  pre- 
sented for  payment  to  the  executor  by  Mrs.  Louisa 
Frances  Follett  for  the  support,  education  and  mainte- 
nance of  her  child,  Louisa  F.  Follett,  and  for  clothing 
furnished  said  child;  said  claim  being  presented  to  said 
executor  as  trustee  under  the  will  of  testatrix ;  and 
objection  being  made  to  the  payment  of  such  claim  by 
said  executor;  after  hearing  the  evidence  offered  in  sup- 
port of,  and  in  opposition  to  said  payment,  it  is  further 
ordered  and  decreed  that  such  claim  be  allowed  in  full 
and  paid  by  said  executor  and  trustee  from  the  balance 
of  moneys  in  his  hands." 

IsAAO  S.  Newton,  for  executor  aad  trustee, 

B.  J.  ScoFiKLD,  for  claimant 

Samuel  R.  Follett,  epedal  gaarcUanfor  irtfant  cestui  que  trust. 
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The  Subbogate. — ^The  only  disputed  question  xipon 
this  accounting  arises  under  tlie  third  clause  of  the  will 
of  the  testatrix,  which  is  as  follows : 

"  Third.  I  give,  devise  and  bequeath  all  the  rest, 
residue  and  remainder  of  my  estate,  both  real  and  per- 
sonal of  every  name  and  nature,  unto  Albert  F.  Glad- 
ding, of  the  village  of  Norwich,  New  York,  in  trust 
for,  and  for  the  use  and  benefit  of  Louisa  F.  FoUett, 
daughter  of  Samuel  R.  and  Louisa  Frances  Follett,  of 
the  village  of  Norwich  aforesaid,  to  take  possession  of 
the  whole  of  said  property  and  invest  the  same  as  he 
deems  advisable  and  appropriate,  and  use  the  income 
thereof  in  his  discretion  for  the  education  and  support 
of  said  Louisa  F.  Follett  until  she  arrives  at  the  age  of 
twenty-one  years,  and  then  to  transfer,  deliver  and  con- 
vey to  said  Louisa  F.  FoUett  all  of  said  property,  or 
the  avails  thereof,  together  with  all  increase  or  profit 
therefrom  ;  provided,  however,  said  Louisa  F.  Follett 
shall  have  died  at  the  time  of  my  death,  or  shall  die  be- 
fore arriving  at  the  age  of  twenty-one  years,  I  direct 
said  trustee  to  transfer,  deliver  and  convey  to  said 
Louisa  Frances  Follett  all  of  said  property  or  the 
avails  thereof,  together  with  all  increase  or  profit  there- 
from, to  be  the  property  of  said  Louisa  Frances  Follett 
forever." 

As  appears  from  the  account  rendered  by  Mr.  Glad- 
ding he  has  only  expended  for  the  education  and  sup- 
port of  his  cestui  que  trust  since  the  death  of  the  tes- 
tatrix, which  occurred  March  16th,  1877,  as  follows : 

SCHEDULE  E. 
"  A  statement  of  all  money  paid  by  me  to  Louisa  P.  Tollett,  the  legar 
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tee  and  eettui  que  trust  named  in  said  wiU,  and  of  all  moneTS  paid  lor  lier 
education  and  supx>ort: 

October  19th,  1878— Paid  M.  C.  Griswold  for  musical  in- 
struction of  Louisa  F.  FoUett $8.90 

October  28th,  1877— Paid  Mrs.  S.  R.  FoUett  for  the  sup- 
port and  education  of  said  legatee,  by  delirering  to  her 
for  the  use  of  said  legatee  the  last  fifteen  items  of  per- 
sonal property  mentioned  in  said  inventory  at  the  in- 
ventoried price  and  value  thereof 119.50 

128.40 

.  Excepting  the  above  items,  Mrs.  FoUett  lias  wholly 
supported  and  educated  her  daughter  since  the  death 
of  the  testatrix.  It  was  conceded,  upon  the  hearing, 
that  Samuel  R.  Follett,  the  father,  went  into  bank- 
ruptcy about  the  year  1876,  and  has  been  in  embar- 
rassed circumstances  since  that  time,  and  was  unable  to 
support  his  daughter  during  the  time  the  biU  presented 
for  her  support  was  made. 

In  February,  1881,  Mrs.  FoUett  asked  Mr.  Gladding 
to  pay  her  some  money  from  the  estate  towards  the 
support  of  her  cMld,  which  he  declined  to  do  untU 
after  he  should  have  a  final  settlement  as  executor,  and 
the  fund  be  thereby  established.  In  September  or 
October,  1882,  Mr.  Scofield,  Mrs.  FoUett' s  attorney, 
talked  with  Mr.  Gladding  about  having  an  aUowance 
made  for  the  girl,  but  no  allowance  was  made. 

Upon  this  accounting,  Mrs.  Follett  presents  an  ac- 
count of  $650,  for  five  years'  board  and  maintenance  of 
her  daughter,  and  also  an  account  of  $240.35,  assigned 
to  her  by  her  brother,  John  R.  Conkey,  for  money  ad- 
vanced by  him,  for  the  support,  maintenance  and  edu- 
cation  of  Louisa,  and  various  bUls  paid  by  him  for  her 
clothing  and  tuition.    And  Mrs.  Follett  asks  that  the 
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decree,  to  be  entered  upon  this  accounting,  provide  for 
the  payment  of  these  bills  from  the  income  of  this 
trust  fund. 

It  is  conceded  that  these  bills  "are  reasonable  in 
amount,  and  the  exi)enses  therein  stated  have  been  in- 
curred for  the  benefit  of  said  infant  in  her  support  and 
education."  It  is  also  conceded  that  the  interest  and 
income  of  this  fund  have  been  greater  than  the  sums 
paid  for  the  support  and  education  of  said  infant. 

The  executoY  and  trustee  objects  to  the  allowance  of 
the  claim  upon  two  grounds :  IsL  That,  by  the  terms 
of  the  will  he  is  invested  with  the  discretion  to  use  the 
income  of  the  fund  for  the  support  and  education  of 
the  infant,  or,  if  he  thinks  proper,  to  refuse  to  use  it, 
or  any  part  of  it,  for  that  purpose ;  and  that,  believing 
as  matter  of  fact,  that  the  mother  was  able,  and  as 
matter  of  law  obliged,  to  support  her  child,  the  father 
being  unable,  he  has  exercised  his  discretion  by  re- 
fusing to  use  the  income  of  the  fund  for  that  purpose, 
and  that  the  mother  is  bound  by  his  decision.  Snd. 
That  the  law  of  this  State  compels  the  mother,  the 
father  not  being  able,  to  support  and  educate  her  child- 
ren, and  therefore  she  can  prefer  no  legal  claim  as 
against  the  income  of  this  fund,  for  expenses  incurred 
by  her  in  such  support  and  education. 

Title  6  of  Chap.  18  of  the  Code  of  Civil  Procedure 
confers  upon  Surrogates'  courts  jurisdiction  over  the  ac- 
counts of  testamentary  trustees,  to  hear  and  determine 
all  issues  arising  on  accoimting,  accept  his  resignation, 
remove  him  for  misconduct,  etc.,  and  appoint  another 
in  his  place.  This  court  now  has  in  these  matters  all 
the  powers  of  a  court  of  equity,  and  the  decree  (§  S813) 
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"has  the  same  force  as  a  judgment  of  the  Supreme 
court  to  the  same  effect." 

This  proceeding  h  technically  an  accounting  of  Mr. 
Gladding  not  as  testamentary  trustee,  but  as  executor, 
yet  all  the  parties  who  can  have  any  interest  in  the  de- 
termination of  the  claim  presented  by  Mrs.  PoUett  are 
before  the  court,  and  have  been  fully  heard  upon  the 
matter.  The  accounting,  in  fact,  involves  all  that  has 
been  done  as  testamentary  trustee,  as  well  as  executor, 
and  §  2812  of  the  Code  gives  ample  authority  to  pass 
upon  this  claim. 

There  is  no /act  in  dispute,  excepting  as  to  the  pecu- 
niary ability  of  Mrs.  Follett  to  educate  and  support  her 
daughter.  K  my  view  of  the  law  is  correct,  this  ques- 
tion is  not  material,  for  I  do\iot  think  a  married  woman 
is  liable  for  the  support  and  education  of  her  children 
during  the  lifetime  of  her  husband,  except  under  the 
poor  law,  when  the  children  are  paupers.  This  statute  is 
only  intended  for  the  indemnity  of  the  public  against 
the  maintenance  of  paupers,  and  applies  to  children  of 
any  age. 

The  obligation  to  support  and  maintain  infant  child- 
ren is  by  common  law,  and  it  requires  the  father  to  sup- 
port his  minor  children  if  he  be  of  sufficient  ability, 
even  though  they  have  property  of  their  own,  but  this 
common  law  obligation  does  not  extend  to  the  mother, 
and  the  rule  as  to  the  obligation  of  the  father,  when 
the  infant  has  property,  has  in  practice  become  consid- 
erably relaxed  (2  Kent  Com.,  191^  192;  Tiffany  andBul- 
lard  on  Trusts  and  Trustees,  6-^7,  64S ;  1  Jarm.  on 
Wills  {Randolph  and  TalcotPs  ed.\  702,  703). 

Under  the  third  clause  of  the  will  creating  this  trusty 
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the  '^  discretion  "  of  the  trustee  does  not  extend  to  the 
trust  itself — ^to  the  giving  or  withholding — ^but  to  the 
manner  of  giving.  The  trust  is  imperaiive  that  the 
income  of  the  fund  be  used  for  the  purpose  stated  ;  the 
particular  manner  in  which  it  shall  be  used  is  discre- 
tionary. There  is  nothing  in  the  language  of  the  be- 
quest to  indicate  that  it  is  optional' ^Fntl[i  the  trustee  to 
use,  or  not  to  use,  as  he  chooses. 

The  income  of  this  fund  is  given  as  absolutely  for 
the  support  and  education  of  the  infant  during  minor- 
ity, aa  the  principal  is  given  to  her  when  she  becomes 
of  age.  The  intimate  relations  existing  between  the 
testatrix  and  the  FoUett  and  Conkey  families  makes 
the  language  of  this  trust  still  more  emphatic.  She 
knew  of  the  financial  embarrassments  of  the  father  and 
his  inability  to  properly  support  and  educate  his  child, 
and  to  insure  such  support  and  education  devoted  the 
income  of  her  entire  estate  to  this  object,  and  the  prin- 
cipal absolutely,  when  she  should  reach  majority. 

Even  where  the  rents  aad  profits  are  directed  to  be 
accumulated  for  the  benefit  of  infants  entitled  to  the 
expectant  estate,  and  they  are  destitute  of  other  suffi- 
cient means  of  support  and  education,  the  Revised  Stat- 
utes gave  the  Chancellor  power  to  direct  a  suitable  sum 
out  of  the  rents  and  profits  to  be  applied  to  their  main- 
tenance and  education  {3  H.S.y  7th  ed.^  ^179). 

In  the  Matter  of  Burke  infants  (^  Sandf.  Ch.^  617) 
the  Vice  Chancellor  thought  it  better  to  promote  the 
I)ermanent  interest,  welfare  and  happiness  of  the  in- 
fants than  to  accumulate  a  surplus.  In  that  case 
the  father  had  received  $25,000  life  insurance  on  the 
life  of  his  wife,  but  the  court  ordered  an  allowance  to 
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the  father  largely  beyond  the  actual  cost  of  the  sup- 
port and  education  of  his  infant  daughters,  payable 
out  of  trust  property,  the  income  of  which  was  pay- 
able to  their  mother  during  life,  and  then  to  the 
children. 

In  the  Matter  of  Kane  (^  Barb.  Ch.,  375),  it  is  held 
by  the  Chancellor  that,  in  a  proi)er  case,  the  father  will 
be  entitled  to  an  allowance  for  ihepast  as  well  as  future 
support  of  his  infant  children. 

In  Smith  v.  Geortner  {J^O  How.  Pr.,  18S),  it  is  assumed 
by  the  court,  without  discussing  the  question,  that  the 
father  may  be  entitled  to  an  allowance  from  the  trustee 
for  the  past  support  of  his  infant  children. 

In  the  Matter  of  Bostwick  {4.  Johns.  Chij  100\  the 
Chancellor  ordered  a  reference  to  inquire  as  to  the 
justice  and  truth  of  a  mother's  charge  for  past  sup- 
port. 

In  Thompson  v.  Brown  (-^  Johns.  Ch.,  619),  the 
widow,  who  was  also  the  administratrix  and  guardian 
of  her  children,  having  received  and  applied  rents  and 
profits  of  her  infant  children's  real  estate  towards  their 
support  and  education,  it  was  held  that  she  need  not 
account  for  such  rents  and  profits. 

The  case  at  bar  is  much  stronger  in  favor  of  an  allow- 
ance to  the  mother  than  that  of  Wilkes  v.  Rogers 
{6  John^.,  666\  in  which  the  Court  of  Errors  reverse 
the  decree  of  the  Chancellor  and  hold  that  the  mother, 
the  father  being  dead,  was  entitled  to  an  allowance 
out  of  the  rents  and  profits  of  the  infant  children's 
property  for  their  past  support  and  education,  although 
she  had  a  large  separate  estate. 

The  well  considered  opinions  of  Yates  and  Spenceb, 
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J.  J.,  Bnstamed  by  the  English  authorities  cited  by 
them,  are  decisive  of  this  case. 

The  decree  to  be  entered  mnst  direct  the  payment  of 
the  bills  of  Mrs  Follett,  from  the  income  of  the  tmst 
fnnd. 

Decreed  accordingly. 


-^■-4- 


Kings  County.— Hon.    W.   L.    LIVINGSTON,  Sub- 

BOGATE. — ^November,  1882 ;  again,  Hon,  JACOB 

L  BERGEN,  Subbogate. — ^Jannary,  1883. 

Grossman  v.  Grossman. 

In  the  matter  of  the  probate  of  the  will  of  Hbnby 
Grossman,  deceased. 

Where  a  will  is  execntcd  in  duplicate,  it  is  unnecessary  that  each  duplicate 
be  admitted  to  probate  and  recorded.  The  will  is  single  ;  the  evidence 
thereof,  double. 

Upon  the  application  for  probate  of  a  will  which  had  been  executed  in 
duplicate,  proponents  produced  and  proved  only  one  of  the  dupli- 
cates, making  no  mention,  in  their  petition,  of  the  existence  of 
another,  or  of  the  fact  of  double  execution.  A  petition  for  revocation 
having  been  filed  under  Code  Civ.  Pro.,  §  2647,  and  the  existence  of 
a  duplicate  having  been  shown,  proponents  produced  it  in  evidence 
and  rested  ;  whereupon  contestants  moved  for  a  decree  of  revocation, 
on  the  ground  that  only  part  of  the  will  had  been  admitted  to  probate. — 

Btld,  that  the  ciue  was  to  be  distinguished  from  one  where  several  differ- 
ing testamentary  instruments,  taken  together,  constitute  one  will,  and 
that  the  motion  must  be  denied. 

A  failure  to  allege,  in  a  petition  for  the  probate  of  a  will  so  executed,  the 
/act  of  duplicate  execution  could,  at  the  most,  be  regarded  only  as  an 
irregularity,  and  would  not  affect  "  the  validity  of  the  will,  or  the 
competency  of  the  proof  thereof,"  so  as  to  justify  a  revocation  of 
probate  under  Code  Civ.  Pro.,  §  2647. 


Where  a  party  applies  to  a  Surrogate's  court,  under  Code  Civ.  Pro., 
§  2181,  subd.  6,  "to  open,  vacate,  modify  or  set  aside  "  a  decree  or 
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order  thereof,  upon  the  ground  of  newly  discovered  evidence,  such 
evidence  must  be  considered  in  connection  with  that  adduced  on  the 
trial,  and  a  determination  had  whether  it  is  such  as  would  probably 
change  the  result.  Special  reasons  should  exist  for  granting  the 
relief  asked  for  where  the  application  is  one,  made  after  the  expiration 
of  a  year  from  the  date  of  recording  it,  to  vacate  a  decree  admitting 
a  will  to  probate, — a  special  proceeding  to  revoke  which  is  expressly 
provided  by  statute,  and  limited  to  one  year  from  such  date  (Code 
Civ.  Pro.,  §  2648). 

Of  two  instruments  purporting  to  be  duplicates  of  a  last  will,  it  appeared 
that,  in  one,  in  the  clause  appointing  executors,  the  words  "and  my 
son  Henry  C.  Crossman, "  also  occurring  in  the  other,  were  interlined, 
and  the  interlineation  was  noted  at  the  foot  of  the  will,  opposite  to 
the  testator's  signature,  as  having  been  made  before  execution. — 

Held,  that  this  constituted  no  material  difference  between  the  instruments, 
such  as  to  require  both  to  be  admitted  to  probate,  as  together  com- 
posing the  last  will  of  the  testator. 

Under  Code  Civ.  Pro.,  §  2614,  requiring  the  proponent  of  a  will  to  pre- 
sent to  the  Surrogate's  court  a  written  petition  "describing  the  will," 
it  does  not  render  the  decree  of  probate  a  nullity  to  omit  to  state  in 
the  petition,  where  such  is  the  fact,  that  the  will  was  executed  in  dup- 
licate. So  /leld,  where  the  words  "done  in  duplicate "  were  plainly 
endorsed  upon  the  document  propounded. 

Henry  Grossman  died  January  7th,  1881,  leaving  a 
will  executed  in  dupKcate  November  29th,  1879,  which 
was  admitted  to  probate  January  28th,  1881,  and  letters 
testamentary  were  issued  thereunder  to  Henry  C.  Cross- 
man  and  others.  The  instrument  produced  and  recorded 
was  endorsed :  ' '  Last  will  and  testament  of  Henry 
Crossman.  Done  in  duplicate."  On  January  13th, 
1882,  a  petition  was  filed  by  William  H.  Crossman,  a 
nephew  of  decedent,  and  others,  praying  for  revocation 
of  the  probate.  Further  facts  are  stated  in  the  opinion 
of  Surrogate  Livingston,  which  was  filed  November 
15th,  1882. 

Hknry  L.  Clinton  and  Nath.  H.  Clements,  for  petUionera, 
Henbt  W.  Bookstater  and  James  R.  Steers,  Jr,,  for  executor$. 
Wm.  li.  Putney  and  Josiah  T.  Ma  bean,  for  contestanU, 
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Livingston,  Surr. — This  is  an  application,  under 
§§  2647-2653  of  the  Code,  to  revoke  the  probate  o£  the 
will  of  Henry  Grossman,  deceased. 

The  will  was  executed  in  duplicate,  but  only  one  of 
the  duplicate  parts  was  produced  and  proved  on  the 
probate,  and  no  mention  was  then  made  of  the  other 
part,  nor  did  it  then  appear  that  the  will  had  been 
executed  in  duplicate.  That  fact  was  first  made  appar- 
ent on  this  proceeding  by  the  testimony  of  Mr.  Zener, 
one  of  the  subscribing  witnesses,  and  the  dupUcate  part 
of  the  will  not  produced  on  the  probate  was  admitted 
in  evidence  in  this  proceeding  for  the  purpose  of  show- 
ing that  it  was  in  every  respect  an  exact  duplicate  of 
the  will  admitted  to  probate  and  had  not  been  in  any 
way  altered  since  its  execution. 

The  proponents  having  rested  their  case,  a  motion  is 
now  made  for  a  decree  revoking  the  probate  of  said 
will,  on  the  ground  that  only  part  of  it  was  admitted 
to  probate. 

No  question  arises  as  to  the  destruction,  alteration, 
or  revocation  of  the  duplicate  part  not  produced  on  the 
original  probate ;  it  is  not  pretended  that  it  is  not  now 
in  the  same  condition,  in  every  respect,  as  the  other 
-pSLTt  which  was  produced  on  that  occasion ;  the  con- 
tention is  that  a  will  executed  in  duplicate  consists  of 
both  duplicate  parts,  that  neither  constitutes  the  whole 
will,  and  that,  consequently  such  a  will  has  not  been 
admitted  to  probate  if  only  one  of  its  duplicate  parts 
has  been  proved. 

This  would  no  doubt  be  so  if  the  several  instruments, 
instead  of  being  duplicates,  contained  diflferent  provis- 
ions.   It  is  undoubtedly  the  general  rule  that  two  or 
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more  testamentary  instruments,  executed  at  the  same 
time  by  the  same  testator,  are  to  be  construed  together 
and  viewed  as  one  will,  and  must  be  admitted  to  pro- 
bate as  such  (Matter  of  Forman's  Will,  6J^  Barb.y  27 J^ 
S84.J  S86).  But  where  a  will  is  executed  in  duplicate, 
although  each  duplicate  may  be  said  to  be  part  of  the 
will,  in  the  sense  that  it  is  not  a  separate  will,  yet  from 
the  very  nature  of  duplicates  each  is  the  complete  will 
in  itself,  since  each  part  is  a  duplicate  original  (The 
Touchstone,  1st  Am.  ed.^  53^  note  1;  2  PhiUipps  on 
Ev.,  644)'  As  was  said  by  Judge  Maule,  in  Doe  v. 
Strickland  {8  Com.  Berichj  72i\  "each  part  fully  and 
entirely  expresses  the  vnll  and  intention  of  the 
testator."  And  it  is  upon  this  theory  that  the  revoca- 
tion or  intentional  and  final  alteration  of  one  of  the 
parts  by  the  testator  is  held  to  be  a  revocation  or  alter- 
ation of  the  whole  will. 

So  considered,  it  would  be  unnecessary  to  admit  to 
probate  and  record  both  duplicates.  And  this  view  is 
sustained  by  the  practice  followed  in  the  Surrogate's 
court  of  New  York,  on  the  probate  of  the  will  of  Ann 
Seaman,  and  in  this  court,  in  the  case  of  the  will  of 
Austin  D.  Moore.  Both  of  those  wills  were  executed 
in  duplicate,  but  only  one  part  was  admitted  to  probate 
and  recorded.  So  in  Doe  v.  Strickland  {supra\  only 
the  altered  duplicate  part  found  in  the  possession  of 
the  testator  was  proved  and  admitted  to  probate,  and 
yet,  if  the  theory  of  counsel  for  the  petitioners  is 
correct,  there  is  the  same  necessity  for  admitting  to 
probate  and  recording  both  duplicates  where  one  of 
them  has  been  altered  as  where  no  alteration  has  been 
made  in  either,  since  the  change  in  the  one  does  not 


KINGS  COUNTY,  NOVEMBER,  1882.         73 


CBOfiSlCAN  Y.  CROSBMAN. 


destroy  or  annul  the  other,  but  only  eflPects  the  same 
alteration  in  both. 

Still,  on  the  probate  of  a  will  executed  in  duplicate, 
the  petition  sho^ild  describe  the  will  as  having  been  so 
executed,  so  as  to  inform  the  parties  in  interest  of  that 
fact,  which  it  is  very  material  for  them  to  know  ;  and 
the  part  kept  by  the  testator  must  be  produced  or 
accounted  for,  as,  in  case  it  cannot  be  found,  the  pre- 
sumption is  that  he  has  destroyed  it  with  the  intention 
of  revoking  his  will  (1  Wms  on  Executors,  158) ;  but, 
as  said  before,  no  such  question  arises  in  this  case,  as  it 
api)ears  that  both  duplicate  parts  were  in  the  possession 
of  the  testator,  and  that  neither  was  destroyed  or 
altered  by  him. 

The  petition  for  the  probate  of  the  will  probably  was 
irregular  in  not  properly  describing  the  will  as  having 
been  executed  in  duplicate  ;  but  the  probate  is  not  to 
be  revoked,  in  this  proceeding,  for  that  reason.  The 
irregularity  does  not  aflfect  the  validity  of  the  will,  or 
the  competency  of  the  proof  thereof  (Code,  §  S6p^. 

The  motion  to  revoke  the  probate  must  be  denied,  on 
the  evidence  as  it  now  stands,  and  the  proceeding  may 
be  entered  on  the  day  calendar  for  contested  matters, 
for  further  hearing,  on  the  application  of  either  side, 
on  eight  days'  notice  to  the  other. 

Let  an  order  be  entered  accordingly. 


On  December  27th,  1882,  an  entry  was  made,  in  the 
minutes  of  the  court,  of  contestants'  motion  to  set  aside 
the  probate,  the  denial  thereof,  and  contestants'  excep- 
tion, and  an  order  was  subsequently  entered  accordingly. 


I 
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On  February  8th,  1888,  contestants  moved  for  leave 
to  file  supplemental  allegations  against  the  validity  of 
the  will  and  the  competency  of  the  proof  thereof, 
which  motion  was  denied,  "  upon  the  ground  that  the 
questions  raised  by  the  proposed  allegations  in  resi)ect 
to  the  alleged  duplicate  will,  are  raised  under  the 
allegations  already  filed,"  and  an  order  to  that  effect 
entered  February  26th,  1883.  On  the  same  day,  the 
parties  again  appeared  before  the  Surrogate,  by  their 
respective  counsel,  and  had  a  further  hearing  upon  con- 
testants' allegations  against  the  validity  of  the  will. 

On  March  16th,  1883,  was  entered,  by  direction  of 
Surrogate  Bergen,  a  decree  refusing  to  revoke  the  pro- 
bate, and  dismissing  contestants'  allegations.*    Mean- 


*From  this  decree  an  appeal  was  taken,  March  24th,  1883,  to  the 
Supreme  court,  where  the  same  was  aflirmed,  the  following  opinion 
being  filed  in  September,  1883: 

Babnabd,  p.  J.  —  There  is  no  reason  why  the  decree  of  the  Surro- 
gate should  be  reversed.  Henry  Grossman  executed  his  last  will  and  tes- 
tament in  duplicate.  The  petition  for  the  probate  of  the  wUl  did  not 
mention  that  there  were  two  duplicates,  but  it  was  plainly  written  on 
the  back  of  the  will  that  it  was  done  in  duplicate.  It  is  undoubtedly 
true  that  when  a  will  is  done  in  duplicate  the  revocation  of  cither  re- 
vokes the  will  as  expressed  in  each  duplicate,  because  the  will  is  single 
and  the  evidence  of  it  double.  The  time  for  the  production  of  the  du- 
plicate will  was  at  its  probate.  It  was  then  the  contestants'  right,  and  it 
was  the  duty  of  those  then  opposing  probate  to  demand  it.  The 
will  was  proven  without  such  demand.  The  present  contestants  have 
filed  allegations  against  the  will,  its  validity,  its  proof  of  execution 
and  the  mental  capacity  of  the  testator.  Upon  the  re-oxamination 
of  the  witnesses  to  prove  the  will,  the  fact  appears  that  it  was  execu- 
ted in  duplicate,  and  this  duplicate  copy  is  produced.  It  was  never  re- 
voked so  far  as  disclosed  by  the  paper.  It  is  as  it  was  executed.  We 
think  that  the  petitioner  was  not  required  to  state  that  the  will  was  ex- 
ecuted in  duplicate  or  that  both  duplicates  should  be  proposed  for  pro- 
bate. The  duplicates  were  not  designed  to  bo  and  were  not  in  fact  two 
wills,  but  each  was  executed  so  as  to  furnish  a  safeguard  against  loss. 
It  now  appears  that  there  was  no  revocation  of  either  paper.    They  are 
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while,  in  Jannaxy,  1883,  George  W.  Grossman,  one  of 
the  petitioners  in  the  foregoing  application  heard 
before  Surrogate  Livingston,  applied  to  the  court, 
under  Code  Civ.  Pro.,  §  2481,  subd.  6,  to  vacate  and  set 
aside  the  original  probate  decree,  ui)on  the  grounds 
indicated  in  the  following  opinion,  which  was  delivered 
January  25th,  1883 : 

Bebgen,  Surr. — This  is  an  application  on  behalf 
of  Greorge  W.  Crossman,  one  of  the  next  of  kin  of 
the  decedent,  to  set  aside  and  vacate  the  decree  made 
by  the  Surrogate  January  28th,  1881,  admitting  the 
last  will  and  testament  of  Henry  Crossman,  deceased, 
to  probate,  and  to  revoke  the  letters  testamentary  there- 
upon issued,  and  is  made  pursuant  to  subdivision  6  of 


exacUy  similar.  The  omission  of  the  name  of  one  executor  and  its  inter- 
lineation in  one  of  the  duplicates,  accompanied  by  its  annotation  in  the 
presence  of  the  witnesses,  in  legal  effect  made  both  papers  identical.  No 
just  purpose  is  subserved  by  holding  such  a  paper  other  than  a  literal  re- 
production of  the  other.  It  was  an  evident  mistake  of  the  copyist,  and 
to  avoid  an  entire  new  copy  the  interlineation  was  resorted  to  and  it  was 
noted  in  the  attestation  clause. 

Both  papers  express  the  name  of  the  testator  to  be  Henry  C.  Cross- 
man  in  the  attestation  clause.  The  testator's  name  was  simply  Henry 
Crossman.  There  was  an  adopted  son  whose  name  was  Henry  0.  Cross- 
man.  The  will  is  proven  to  have  been  executed  by  Henry  Crossman, 
and  he  is  correctly  named  in  the  will.  The  insertion  of  the  middle  letter 
C,  in  the  attestation  clause,  is  not  vital. 

If  there  was  no  attestation  clause  and  the  will  was  properly  proven  it 
would  be  a  good  will.  This  will  was  properly  executed  and  by  the  right 
testator.  The  mistake  of  the  person  who  transcribed  the  attestation 
clause  should  not  have  the  effect  to  destroy  the  will. 

The  decree  of  the  Surrogate  should  be  affirmed  with  costs. 

Pratt  and  Dykman,  J.  J.,  concurred. 


The  determination  of  the  Supreme  court  was  affirmed  by  the  Court  of 
Appeals,  the  following  opinion  being  handed  down  in  April,  1884  : 
Eahl,   J.  ^Henry  Crossman,  the  testator,  died  in  January,   1881, 
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§  2481  of  the  Code  of  Civil  Procedure.  The  grounds 
upon  which  this  motion  is  made,  are : 

First — ^That  only  a- part  of  the  will  was  admitted  to 
probate  on  that  day ; 

Second. — ^That  (the  will  being  in  duplicate)  both  dup- 
licates should  have  been  presented  for  probate,  and  ad- 
judicated upon  at  that  time ;  and, 

Third. — ^That  the  duplicate  parts  are  not  identical. 

The  first  question  which  presents  itself,  and  was 
strenuously  insisted  upon  by  the  learned  counsel  for  the 
motion,  is  that  the  Surrogate,  in  admitting  the  will  to 
probate  January  28th,  1881,  acted  without  jurisdiction, 
from  the  fact  that  it  did  not  appear  in  the  verified  peti- 
tion presented  to  him  that  the  will  was  described  as 

leaving  a  will  executed  in  duplicate.  The  duplicates  were  executed  at 
the  Bame  time,  with  the  same  subscribing  witnesses,  and  contained  the 
same  provisions  and  the  same  language.  One  of  the  duplicates  was  pro- 
duced before  the  Surrogate  in  November,  1879,  (January,  1881,)  and  was 
,  duly  proved  and  admitted  to  probate. 

Within  a  year  thereafter  several  of  the  heirs  and  next  of  kin  of  the  tes- 
tator filed  allegations  against  the  validity  of  the  will,  the  competency  of 
itl  proof  and  the  mental  capacity  of  the  testator,  under  the  provisions  of 
the  Code  of  Civil  Procedure  (§§  26i7  to  2658).  On  the  trial  of  these 
allegations  before  the  Surrogate,  the  proponents  produced  their  testimony 
in  support  of  the  will  and  rested.  Among  their  proofs  was  the  duplicate 
copy  of  the  will  executed  by  the  testator,  which  they  offered  in  evidence 
for  the  purpose  of  showing  that  it  was  identical  with  the  will  proved, 
and  that  there  had  been  no  revocation  of  the  will,  but  not  for  the  pur- 
pose of  iiaving  it  admitted  to  probate  as  a  will.  The  counsel  for  the 
contestants  objected  to  the  proof  on  the  ground  that  the  alleged  duplicate 
was  not  admissible  in  evidence  for  the  purposes  specified,  or  for  either  of 
them,  and  also  upon  the  ground  that  it  was  inadmissible  in  evidence  for 
any  purpose  whatever.  The  Surrogate  admitted  the  will  in  evidence  for 
the  limited  purpose  for  which  it  was  offered,  but  not,  as  he  stated,  "with 
the  idea  that  it  can  be  admitted  to  probate  in  this  proceeding,  that  ques- 
tion being  reserved  for  future  consideration,  if  it  be  raised.''  The  coun- 
sel for  proponents  offered  to  file  with  the  court  the  duplicate  will,  and 
the  counsel  for  the  contestants  objected,  and  the  duplicate  was  thereupon 
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having  been  executed  in  duplicate,  and  thereby  misled 
the  parties  cited  to  appear  at  the  probate  thereof.  Let 
US  first  see  what  the  Statute  requires,  and  then  refer  to 
the  proceedings  to  ascertain  if  it  was  complied  with. 
Section  2614  of  the  Code  of  Civil  Procedure  provides  as 
follows :  ^^  A  i)erson  designated  in  a  will  as  executor, 
devisee  or  legatee,  or  any  other  person  interested  in  the 
estate,  or  a  creditor  of  a  decedent,  may  present  to  the 
Surrogate's  court,  having  jurisdiction,  a  written  peti- 
tion duly  verified,  describing  the  will,  setting  forth  the 
facts  ui)on  which  the  jurisdiction  of  the  court  to  grant 
probate  thereof  depends,  and  praying  that  the  will  may 
bo  proved,  and  the  i)ersons  specified  in  the  next  section 
may  be  cited  to  attend  the  probate  thereof 


pat  in  evidence.  After  the  proponents  had  rested  their  case,  the  contes- 
tants moved  that  the  probate  of  the  will  be  revoked,  on  the  ground  "  that 
it  appeared  in  evidence  before,  the  Surrogate  that  at  the  time  the  paper 
admitted  to  probate  as  the  wiU  of  the  said  Henry  Grossman^  deceased, 
was  executed,  another  paper,  claimed  to  be  a  testementary  instrument, 
was  executed  by  him  at  one  and  the  same  time  ;  that  the  said  two  testa- 
mentary papers  were  signed  by  the  alleged  testator  at  one  and  the  same 
time,  there  having  been  no  separate  execution  of  either  of  said  alleged 
testementary  papers,  and  that  only  a  part  of  the  alleged  last  will  and  tes- 
tament of  Henry  Grossman,  deceased,  had  been  admitted  to  probate.*' 
The  motion  was  denied  by  the  Surrogate,  and,  after  hearing  all  the  evi- 
dence offered  by  the  parties,  he  made  a  decree  dismissing  the  allegations 
of  the  contestante  and  affirming  the  original  probate.  The  contestants 
appealed  from  his  decree  to  the  general  term  of  the  Supreme  court,  where 
it  was  affirmed,  and  they  then  appealed  to  this  court,  and  here  rely  upon 
several  allegations  of  error,  which  will  be  noticed. 

The  contestants  claim  that,  as  these  duplicates  were  executed  at  the  same 
time  by  the  testator  as  his  last  will  and  testament,  it  was  necessary  for 
the  proponents  to  oiler  both  for  probate  at  the  same  time,  and  to  have  an 
adjudication  by  the  Surrogate  upon  both.  It  is  undoubtedly  true  that 
where  two  testamentary  papers  are  executed  at  the  same  time,  with  the 
formalities  required  by  law,  they  must  be  taken  together  to  constitute  the 
will  of  the  testator.  If  the  two  papers  contain  different  provisions,  the 
one  making  bequests  or  devises  not  contained  in  the  other,  then  both 
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By  referring  to  the  proceedings  on  file,  I  find  that 
Henry  C.  Grossman,  the  executor  named  in  the  will  of 
Henry  Grossman,  deceased,  presented  a  verified  petition 
on  the  17th  day  of  January,  1881,  which  contains  the 
following  description  of  the  will :  "  Said  last  will  and 
testament  relates  to  both  real  and  personal  estate,  and 
bears  date  the  29th  day  of  November,  1879,  and  was 
signed  by  Richard  H.  Bowne  and  George  W.  Zener  as 
witnesses;"  that  thereupon  the  Surrogate  issued  cita- 
tions to  all  the  parties  in  interest,  returnable  January 
28th,  1881;  and  that,  on  the  return  day,  George  W. 
Grossman,  the  person  who  makes  this  motion,  appeared 
by  counsel,  who  filed  his  written  appearance,  in  which 
he  demanded  the  right  to  examine  the  witnesses  who 
may  be  adduced  to  prove  the  will. 

must  be  proved  and  admitted  to  probate,  and  both  constitute,  when  read 
together,  the  will  of  the  testator,  as  if  all  the  provisions  of  both  were  con- 
tained in  one  instrument  (Matter  of  Forman's  Will,  S4  Barb.,  $74).  This  is 
only  a  branch  of  the  general  rule  applicable  to  all  written  instruments,  re- 
lating to  the  same  transaction,  executed  at  the  same  time,  for  the  purpose 
of  expressing  the  intention  of  the  parties  in  reference  thereto.  All  the 
instruments  in  such  cases  set  forth  the  transaction  and  embody  the  inten- 
tion of  the  parties,  and  they  must  always  be  read  together.  But  where 
an  agreement  is  reduced  to  writing  in  duplicates,  each  being  exactly  like  the 
other,  then  there  can  be  no  reason  to  require  a  party,  in  proving  such  an  in- 
strument, to  produce  both.  It  is  very  common  to  execute  leases  and  other 
instruments  in  duplicates,  each  party  having  one,  and  where  they  are 
precisely  alike  either  party  can  come  into  court  and  produce  the  dupli- 
cate which  he  has  and  prove  it,  and  he  need  not  prove  or  cause  the  pro- 
duction of  the  other.  So  if  the  same  party  has  duplicate  instruments, 
executed  for  his  own  benefit  and  safety,  each  duplicate  expresses  the  en- 
tire agreement  of  the  parties,  and  either  may  be  proved  without  the 
other.  The  same  rule  must  be  applicable  to  wills;  where  the  duplicates 
are  exactly  alike,  each  expresses  and  contains  the  will  of  the  testator,  and 
either  may  be  proved  and  admitted  to  probate  without  the  other.  There 
can  be  no  conceivable  reason  for  proving  both  or  for  having  both  admit- 
ted to  probate,  and  no  authority  in  this  country  or  England  has  been  found 
which  holds  that,  in  such  a  casej  it  is  necessary  that  both  should  be  proved 
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The  will  was  plainly  endorsed:  "  Last  will  of  Henry 
Grossman,  done  in  duplicate."  It  is  now  contended 
that,  inasmuch  as  the  wiU  was  not  described  in  the 
petition  as  having  been  executed  in  duplicate,  the  pro- 
bate thereof  was  a  nullity.  To  that  proposition,  I  can- 
not accede.  From  all  that  apj)ears  by  the  record,  the 
will  was  fully  described,  and  all  the  facts  necessary  to 
give  the  court  jurisdiction  were  alleged  in  the  petition; 
there  was  nothing  concealed,  for  it  appears  that  the  will 
probated  was  endorsed  "  done  in  duplicate  "  so  plainly 
that  any  x)erson  examining  the  will  could  not  avoid 
noticing  it.  While  it  is  true  that  the  endorsement  on 
the  will  is  no  x)art  of  it,  still  it  goes  far  to  show  that 
the  proponents  did  not  attempt  to  conceal  the  fact  that 


or  admitted  to  probate.  The  proponents  of  either  duplicate  can  undoubt- 
edly be  required  to  produce  the  other  so  that  both  may  be  before  the  court 
for  inspection,  that  it  may  be  seen  whether  they  are  precisely  alike  or 
whether  there  has  been  any  revocation.  But  when  it  appears  that  they 
are  alike,  and  that  there  has  been  no  revocation,  then  it  would  be  quite 
an  idle  ceremony  to  prove  both  or  to  admit  both  to  probate.  Numerous 
cases  were  cited  by  the  learned  counsel  for  the  contestants,  holding  that 
where  a  will  is  executed  in  duplicates  a  revocation  of  one  according  to 
law,  ammo  retoeandi,  is  a  revocation  of  both.  As  each  contains  the  will 
of  the  testator,  a  revocation  of  either  is  a  revocation  of  his  will,  and  thus 
revokes  both.  The  following  are  some  of  the  authorities  cited  :  1  Wil- 
liams on  Executors,  154;  ^  Redfield  on  Wills.  SOS;  2  Greenleaf  Ev.,  § 
€8S;  1  Jarman  on  Wills,  IS96, 1^7;  Hubbard  v.  Alexander  (3  Ch.  Div.,  L, 
B.,  738);  Doe  v.  Strickland  {8  Com,  Bench,  7U)\  Farr  v.  O'Xeall  (i  iJicA- 
ardBon  [Lato],  80).  None  of  the  cases  give  any  countenance  to  the  idea 
that  both  duplicates  must  be  admitted  to  probate.  It  does  not  take  the 
two  duplicates  to  express  the  will  of  the  testator,  but  his  will  entire  is 
found  in  each.  In  this  case,  before  the  Surrogate,  all  was  done  which  is 
required  by  any  rule  of  law,  or  even  of  prudence.  The  duplicate  not 
probated  was  produced,  proved  and  filed  with  the  Surrogate.  la  Oden- 
waelder  v.  Schorr  (8  Mo,  App.  B,,  468),  where  a  will  was  executed  in 
duplicates  at  the  same  time.  Just  as  this  was,  it  was  held  that  both  were 
the  same  will,  not  that  it  took  both  papers  to  make  the  will  of  tlie  testa^ 
tor,  and  that  it  was  immaterial  which  was  proved.    The  judge,  writing 
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the  will  was  execnted  in  duplicate.  Had  the  contestant 
examined  the  will,  or  the  subscribing  witnesses  on  the 
probate,  as  he  demanded  in  his  written  appearance  the 
right  to  do,  he  certainly  would  have  discovered  that  it 
was  executed  in  duplicate. 

It  was  not  contended  by  the  applicant  on  this  motion 
that  the  wiU  of  Henry  Grossman  was  not  properly  ex- 
ecuted, or  that  he  was  not  a  resident  of  this  county ; 
but,  on  the  contrary,  it  appears  that  the  will  was  prop- 
erly executed,  and  the  testator  was  a  resident  of  this 
county,  and  that  George  W.  Grossman,  if  he  was  not 
personally  present  in  court  when  the  will  was  probated, 
had  filed  his  written  appearance  and  was  represented 
by  counsel ;  yet  he  made  no  objection  to  the  probate. 
So  far  as  he  was  concerned,  the  court  acquired  jurisdic- 
tion (see  Allen  v.  Malcolm,  12  Abb.  If.  >a,  33S;  Morrell 
V.  Dennison,  8  Abb.  Pr.^  J^OI). 

Having  disposed  of  the  question  of  jurisdiction  in 

the  opinion,  said  :  "Both  papers,  if  execnted  at  all,  were  executed  at  the 
same  time,  with  the  same  intention,  and  are  word  for  word  the  same.  It 
is,  therefore,  immaterial  which  is  proved.  They  are  the  same,  and  each 
of  them,  if  a  will  at  all,  ia  the  last  wOl  of  the  deceased." 

The  ohjection  at  this  stage  of  the  case,  that  both  wills  were  not 
admitted  to  probate,  is  qnite  technical,  as  the  contestants  upon  the  trial 
before  the  Surrogate,  where  the  duplicate  was  produced,  strenuously 
objected  to  its  reception  in  evidence  for  any  purpose  whatever.  If  they 
had  desired  to  have  it  admitted  to  probate  with  the  other  duplicate,  or  to 
have  had  the  Surrogate  adjudicate  upon  it  with  the  other  duplicate,  he 
would  doubtless  have  done  so,  and  was  prevented  from  doing  so  mainly, 
if  not  exclusively,  upon  their  objection. 

But  it  is  also  strenuously  objected  that  section  2614  of  the  Code  was 
not  complied  with  in  the  petition  presented  to  the  Surrogate  for  probate 
of  the  will.  That  section  provides  that  the  proponents  may  present  to 
the  Surrogate  having  jurisdiction,  a  written  petition  duly  Tcrifled 
*' describing  the  will,"  setting  forth  the  facts  upon  which  the  jurisdiction 
of  the  court  to  grant  probate  thereof  depends,  and  praying  that  the  will 
may  be  proved,  and  that  the  persons  specified  may  be  cited  to  attend  the 
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the  original  proceedings,  I  am  now  asked,  upon  newly 
discovered  evidence,  to  vacate  the  decree  made,  admit- 
ting the  will  to  probate,  January  28th,  1881.  The  mo- 
tion papers  are  all  based  upon  the  evidence  of  George 
W.  Zener,  one  of  the  subscribing  witnesses  to  the  will 
in  another  motion  pending  in  this  court  for  the  same 
purpose  made  under  §  2648  of  the  Code  of  Civil  Pro- 
cedure/ In  that  proceeding,  allegations  were  filed 
against  the  validity  of  the  will  within  one  year  after 
the  recording  of  the  decree  admitting  the  will  to  pro- 
bate, and  the  trial  upon  those  allegations  was  com- 
menced before  my  predecessor,  on  the  second  day  of 
June  last,  and  is  still  continued  in  this  court. 

Upon  the  examination  before  Judge  Ltvinostok",  it 
was  developed  in  the  testimony  of  George  W.  Zener, 
one  of  the  subscribing  witnesses  to  the  will,  that  the 
will  had  been  executed  in  duplicate.  TJ'pon  that  fact 
appearing,  a  motion  was  made  by  the  applicant  in  this 

probate  thereof.  The  objection  made  is  that  the  Surrogate  did  Dot  obtain 
juiisdiclion  to  prove  this  will,  because  the  petition  failed  to  describe  IL 
In  the  petition  it  is  stated  that  the  lost  will  and  testament  related  to  both 
teal  and  personal  estate,  bore  date  the  20th  day  of  November,  1879,  and 
was  signed  by  the  witnesses,  naming  them  ;  and  one  of  the  executors  was 
also  named.  That  was  certainly  a  description  of  the  will  sufficient  to  give 
the  Surrogate  jurisdiction.  Whether  it  should  have  been  fuller  or  more 
XMirticular,  was  undoubtedly  for  him  to  determine.  He  could  have  re- 
quired, when  the  petition  was  filed  with  him,  that  it  should  be  made 
more  certain  and  definite  in  reference  to  the  will.  He  might  have  re- 
quired the  petition  to  state  whether  there  was  or  was  not  a  duplicate,  and 
other  facts  pertaining  to  the  wilL  The  claim  of  the  contestants  is,  that 
the  petition  should  have  described  the  will  as  executed  in  duplicate ;  but 
that  was  not  essential.  There  was  but  one  will,  whether  it  existed  in  one 
or  two  papers,  or  more,  and  that  will  was  executed  at  one  date  ;  there 
were  two  witnesses  to  it,  and  it  related  to  real  and  personal  estate.  It  was 
the  precise  will  described,  and  whether  it  was  expressed  in  one  or  many 
papers  it  was  unnecessary  to  mention  in  the  petition.  That  was  ample 
as  a  basis  for  the  proceedings  taken  in  the  Surrogate's  court  As  soon  as 
Vol.  II.— 6. 
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motion  and  his  co-contestants  to  revoke  the  will  ad- 
mitted to  probate,  upon  the  ground  that  only  a  part  of 
the  alleged  last  will  and  testament  of  Henry  Grossman, 
deceased,  had  been  admitted  to  probate  on  the  28th  of 
January,  1881 ;  and  that  both  duplicates  should  have 
been  presented  for  probate  and  adjudicated  upon.  That 
motion  was  argued  at  length  by  counsel  on  both  sides, 
and  a  decision  was  made  by  Judge  Lrvrif  gston  denying 
the  motion,  in  which  he  says :  ^'  But  where  a  will  is  ex- 
ecuted in  duplicate,  although  each  duplicate  may  be 
said  to  be  part  of  the  will,  in  the  sense  that  it  is  not  a 
separate  will,  yet  from  the  very  nature  of  duplicates 
each  is  the  complete  will  in  itself,  since  each  part  is  a 
duplicate  original;  each  part  fully  and  entirely  ex- 
presses the  will  and  intention  of  the  testator."  In  my 
opinion,  this  is  a  correct  and  clear  statement  of  the  law; 
but  the  counsel  contends  that  this  motion  is  based  upon 
a  further  and  additional  fact  not  presented  on  the  for- 
mer motion,  viz :  that  the  duplicate  is  not  in  all  re- 
spects similar  to  and  identical  with  the  will  admitted 

it  is  brought  to  the  attention  of  the  Surrogate  that  there  are  duplicates  of 
a  %vill  presented  to  him  for  probate,  it  Is  proper  that  he  should  require 
both  duplicates  to  be  presented,  but  not  for  the  purpose  of  admitting 
both  as  separate  instruments  to  probate,  but  that  he  may  be  assured 
whether  the  will  has  been  revoked,  and  whether  each  completely  contains 
the  will  of  the  testator. 

In  the  duplicate  will  there  was  an  interlineation  of  the  name  of  one  of 
the  executors  which  had  apparently  been  left  out  in  copying,  and  the 
interlineation  was  noted  at  the  bottom  of  the  will  before  the  attestation 
clause  ;  and  it  was  there  said  that  the  interlineation  was  made  before  the 
execution.  The  interlineation  was  necessary  to  make  the  two  duplicates 
precisely  alike.  The  claim  on  the  part  of  the  contestants  is  that  the  law 
presumes  that  this  interlineation  was  made  after  execution,  and  hence 
that  without  any  explanatory  evidence  it  would  have  to  be  held  that  these 
were  not  duplicates ;  that  while  the  duplicate  admitted  to  probate  contains 
three  executors,  the  oce  not  admitted  to  probate  contains  but  two.    But 
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to  probate,  but  that  it  contains  one  or  more  important 
interlineations  and  erasures.  I  have  carefully  examined 
the  will  and  duplicate,  but  did  not  discover  any  im- 
portant interlineations  or  erasures,  except  that,  on  the 
eighth  page  in  the  clause  appointing  his  executors,  the 
words,  "  and  my  son  Henry  CI  CfrossTnan^'^^  were  inter- 
lined, which  interlineation  is  noted  at  the  foot  of  the 
will,  directly  opposite  the  testator's  signature,  and  im- 
mediately above  the  attestation  clause,  as  having  been 
interlined  before  execution.  Both  the  will  and  dupli- 
cate are  entirely  in  the  handwriting  of  George  W. 
2iener,  one  of  the  subscribing  witnesses,  including  the 
above  interlineation,  and  note  of  it,  with  the  exception 
of  the  signature  of  the  testator  and  the  signature  and 
address  of  Bichard  H.  Bowne,  the  other  subscribing 
witness.  I  can,  therefore,  see  no  material  difference 
between  the  duplicates,  which  would  lead  me  to  revoke 
the  probate  on  this  ground. 

In  the  Porman,  will  case,  reported  in  64  Barb.,  274, 
cited  by  the  learned  counsel  for  the  motion,  there  were 

"we  do  not  so  understand  the  law  ia  this  State.  Where  an  interlineation 
fair  upon  the  face  of  an  instrument  is  entirely  unexplained,  we  do  not 
understand  that  there  is  any  presumption  that  it  was  fraudulently  made 
after  the  execution  of  the  instrument.  But  here  the  interlineation  was 
noted  at  the  bottom  of  the  instrument  before  the  attestation  clause  ;  and 
60,  too,  the  interlineation  was  necessary  to  make  it  a  duplicate  which  it 
was  evidently  intended  to  be,  as  the  papers  were  marked  on  the  back 
*'  done  in  duplicate."  Taking  all  these  circumstances,  there  was  suf&cicnt 
to  cast  the  burden  upon  the  contestants  to  show  that  the  interlineation 
was  fraudulent  and  unauthorized.  In  1  Greenleaf  (section  5G4),  it  is 
said  :  * '  If  the  alteration  is  noted  in  the  attestation  clause  as  having  been 
made  before  the  execution  of  the  instrument,  it  is  sufficiently  accounted 
for,  and  the  instrument  is  relieved  from  that  suspicion  ;  and  if  it  appears 
in  the  same  handwriting  and  ink  with  the  body  of  the  instrument,  it  may 
suffice ;"  and  again,  ''generally  speaking,  if  nothing  appears  to  the  con- 
trary, the  alteration  will  be  presumed  to  be  contemporaneous  with  the 
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two  wills  executed  at  the  same  time,  which  contained 
provisions  so  repugnant  to  each  other  that  the  Sur- 
rogate declined  to  say  which  was  the  last  will,  and 
therefore  admitted  both  to  probate,  requiring  them 
both  to  be  construed  together ;  but  no  such  difference 
exists  in  the  case  at  bar  as  to  require  both  to  be 
probated,  to  enable  the  court  to  construe  them,  for 
there  is  nothing  in  the  one  which  is  not  in  the  other, 
except  the  note  of  interlineation  at  the  foot  of  the  will. 
The  doctrine  laid  down  in  the  English  cases  cited,  viz : 
that  the  cancellation  of  one  of  the  duplicates  by  the 
testator  is  a  revocation  of  the  other,  is  undoubtedly 
correct,  but  in  none  of  them  do  I  find  that,  if  both  dup- 
licates had  been  in  existence  unrevoked,  it  would  have 
been  necessary  to  offer  both  for  probate  ;  it  was  simply 
whether  the  cancellation  of  the  one  worked  a  revocation 
of  the  other. 

In  the  case  of  Killican  v.  Lord  Parker,  reported  in  1 
Lee  Ecc.  R.,  662,  the  court  granted  an  inspection  of 
the  duplicate  upon  the  demand  of  the  contestant,  and 
directed  it  to  be  left  with  the  court,  but  it  was  not  re- 


execution  of  the  instrument. "  In  Speake  v.  United  States  (9  Cranch,  37), 
Story,  J.,  says:  *'The  fact  that  there  is  an  erasure  or  interlineation 
apparent  on  the  face  of  the  deed  does  not,  of  itself,  avoid  i^.  To  produce 
this  effect,  it  must  be  shown  to  have  been  made  under  circumstances  that 
the  law  does  not  warrant."  In  Bailey  v.  Taylor  {11  Conn.,  631),  it  was 
held  '  *  that  where  there  is  an  erasure  or  alteration  in  an  instrument  under 
which  a  party  derives  his  title,  and  the  adverse  party  claims  that  such 
erasure  or  alteration  was  improperly  made,  the  jury  are,  from  all  the  cir- 
cimistances  before  them,  to  determine  whether  the  instrument  is  thereby 
rendered  invalid." 

Here,  from  all  the  circumstances,  it  was  at  least  for  the  Surrogate  to 
determine  whether  this  interlineation  was  made  before  or  after  execution, 
and  in  making  that  determination  he  was  bound  to  consider  the  hand- 
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quired  to  be  probated.  Had  the  question  been  raised 
on  the  original  probate  of  this  will,  the  Surrogate 
might,  upon  the  demand  of  the  contestants,  as  in  the 
case  last  cited,  have  granted  an  inspection  of  the  dup- 
licate not  probated,  for  the  purpose  of  showing  that 
the  duplicates  were  identical  and  had  not  been  altered. 

I  shall  assume  in  this  case  that  the  Surrogate  has  the 
power  to  open,  vacate  and  annul  a  decree,  as  provided 
in  subdivision  6  of  §  2481  of  the  Code,  upon  sufficient 
grounds  being  shown  therefor,  but  upon  the  ground  of 
newly  discovered  evidence  such  new  evidence  must  be 
considered  in  connection  with  the  evidence  adduced  on 
the  trial,  whether  it  is  such  as  would  probably  change 
the  result. 

In  the  matter  of  the  accounting  of  William  Dey  Er- 
mand,  Ex'r,  reported  in  12  N.  Y.  Weekly  Digest, 
90,  it  was  held  by  the  General  Term  of  the  3rd  Depart- 
ment that  the  Surrogate  had  power  under  §  2481  of  the 
Code  to  oi)en  a  decree  to  correct  a  palpable  mistake ; 
but  that  he  did  not  have  the  power  to  vacate  and  set 
aside  a  decree  to  enable  the  question  to  be  litigated  and 


writing,  the  color  of  the  ink,  the  manner  of  the  interlineation,  the  fact 
that  it  was  noted  at  the  bottom  of  the  instrument,  and  that  it  was  made 
to  correspond  with  the  other  duplicate.  Where  an  interlineation  or  erasure 
in  a  will  is  fair  upon  its  face  and  it  is  entirely  unexplained,  there  being  no 
circumstance  whatever  to  cast  suspicion  upon  it,  it  would  not  be  proper 
for  any  court  to  hold  that  the  alteration  was  made  after  execution,  but  if 
there  are  any  suspicious  or  doubtful  circumstances  growing  out  of  the 
mode  of  the  alteration,  the  ink  in  which  it  was  made,  the  fact  that  it  was 
in  favor  of  the  party  holding  the  instrument,  and  that  it  is  not  noted  at 
the  bottom,  then  these  and  all  the  other  circumstances  must  be  submitted 
as  questions  of  fact  to  be  determined  by  the  court  in  deciding  whether  the 
alterations  were  made  before  execution  or  not.  There  was  at  least  enough, 
if  ai^  evidence  under  the  circumstances  was  required,  to  call  for  the 
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determined  whether  there  has  been  a  mistake  made  in 
the  provisions  of  a  decree  entered.  And  in  a  still  more 
recent  case — upon  the  application  of  Margarite  Becker 
to  revoke  the  probate  of  the  will  of  Henry  Sittig,  re- 
ported in  15  N.  Y.  Weekly  Digest,  446,  the  General 
Term  of  the  1st  Department  held  "that  strong  and 
controlling  reasons  should  be  presented  to  the  court  for 
extending  the  time  within  w^hich  such  applications 
should  be  made  beyond  the  one  year  fixed  by  statute." 

After  a  careful  examination  of  the  whole  case,  I  am 
satisfied  that  the  newly  discovered  evidence  is  not  such 
as  to  warrant  me  in  vacating  the  decree  admitting  the 
will  to  probate,  and  for  the  further  reason  that  there  is 
another  proceeding  now  pending  before  the  Surrogate's 
court,  under  §  2648  of  the  Code,  to  revoke  the  probate 
of  the  will  of  Henry  Crossman,  where  the  main  ques- 
tion on  this  motion  has  been  fairly  and  pointedly  raised, 
and  all  the  rights  of  the  applicant  herein  can  be  fully 
protected  in  that  proceeding. 

The  motion  to  revoke  the  probate  must  be  denied, 
with  costs.     Let  an  order  be  entered  accordingly. 


judgment  of  the  Surrogate,  and  his  decision  must  be  final. 

The  subscribing  witnesses  to  these  duplicate  testified  to  all  the  facts 
necessary  to  their  admission  to  probate,  and  whether  there  was  anything 
in  their  evidence  or  their  appearance  to  shake  their  credibility  or  cast  a 
doubt  upon  their  evidence,  was  for  the  Siirrogale  to  determine.  We 
cannot,  therefore,  review  his  decision  upon  the  evidence.  His  finding 
thereon  concludes  us. 

We  have  now  noticed  the  most  material  allegations  of  error  made  by  the 
contestants  against  the  judgment  appealed  from,  and  are  of  opinion  thA| 
none  of  them  are  well  founded,  and  that  it  should  be  affirmed,  with  costs. 

All  concur. 
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Ktngs  County.— Hon.  JACOB  I.  BERGEN,  Subro- 
gate.— April,  1883. 

Hagenmeyeb  v.  Hanselman.* 

In  the  Taatter  of  the  probate  of  the  will  of  Maeia 

Hagenmeyeb,  deceased. 

The  doctrine  of  superstitious  uses,  according  to  which  a  legacy  to  pay  for 
saying  masses  for  testator's  soul  is  void,  is  against  the  spirit  of  our 
institutions,  and  should  not  be  adopted  by  our  courts. 

Testatrix,  by  her  will,  directed  her  executors  **  to  pay  or  take  from  my 
money  the  amount  of  one  hundred  dollars,  for  the  purpose  that 
masses  shall  be  read  for  my  poor  soul,"  and  devised  and  bequeathed 
the  residue  to  the  Roman  Catholic  church  of  M.,  in  B.,  "for  the 
purpose  that  some  masses  shall  be  said  for  my  poor  soul,  and  for 
other  charity  institutions,  as  the  pastor  of  said  church  sees  fit" — Held, 

1.  That  the  bequests  were  not  void,  as  made  for  an  illegal  purpose. 

3.  That  the  omission  in  the  former,  and  in  the  concluding  portion  of 
the  latter,  clause  to  specifically  designate  a  beneficiary  constituted 
no  objection  to  their  validity. 
Power  V.  Cassidy,  79  N.  F,,  602— compared. 

Construction  of  decedent's  will,  upon  an  application 
for  the  probate  thereof,  made  by  Henry  Hanselman, 
execntor  therein  named;  and  opposed  by  Christian 
Hagenmeyer  and  others,  only  heirs  at  law  and  next  of 
kin  of  decedent.  The  facts  appear  sufficiently  in  the 
opinion. 

Jackson  &  Burr,  fin*  proponent, 
Gbo.  a.  Greensward,  for  eorUestarUs, 

^  The  Surrogate. — Maria  Hagenmeyer  died  on  Feb- 
ruary 2nd,  1882,  leaving  her  last  will  and  testament,  of 
which  the  third  and  sixth  clauses  read  as  follows : 

*  Compare  Gilman  v.  McArdle,  12  AJbb,  K  C7.,  414. 
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**  3rd.  I  further  ordain  and  direct  my  executors,  here- 
inafter named,  to  pay  or  take  from  my  money  the 
amount  of  one  hundred  (lOQ)  dollars,  for  the  purpose 
that  masses  shall  be  read  for  my  poor  soul." 

"6th.  After  the  foregoing  bequests  cro  paid  and 
discharged  by  my  executor,  all  the  rest,  residue  and 
remainder  of  my  estate,  real  and  personal,  of  any  na- 
ture or  kind,  I  give,  devise  and  bequeath  to  the  Roman 
Catholic  church  of  the  Most  Holy  Trinity,  in  Montrose 
avenue,  Brooklyn,  E.  D,,  for  the  purpose  that  somo 
masses  shall  be  said  for  my  poor  soul,  and  for  other 
charity  institutions,  as  the  pastor  of  said  church  sees 
fit." 

The  contestants  insist  that  the  foregoing  provisions 
are  invalid,  and  I  am  asked,  upon  admitting  the  will  to 
probate,  to  determine  the  validity  of  the  bequests  in 
question,  as  provided  by  §  2624  of  the  Code  of  Civil 
Procedure. 

The  counsel  for  the  contestants  contends  that  the 
third  clause  is  void,  for  the  reason  that  there  is  no 
donee  or  legatee  of  the  gift ;  and  further,  that  it  was 
given  for  superstitious  uses,  and  therefore  void. 

Had  the  decedent  directed  her  executors  to  expend 
one  hundred  dollars  for  the  purpose  of  erecting  a 
monument  over  her  grave,  or  the  purchasing  of  a 
vault  in  which  to  place  her  remains,  there  could  be  no 
question  as  to  the  validity  of  the  direction  so  long  as  it 
did  not  affect  the  right  of  creditors  (see  Emans  v. 
Hickman,  12  Hun,  ^25). 

But  in  this  case  the  direction  is  that  they  take  "  one 
hundred  dollars  for  the  purpose  that  masses  be  read 
for  my  poor  soul."     If  she  had  the  legal  right  to  direct 
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the  manner  of  her  burial  and  the  expenses  to  be 
incnrred  in  so  doing,  it  cannot  be  denied  that  she  also 
had  the  right  to  direct  that  the  amount  named  should 
be  expended  for  masses. 

But  it  is  contended  that  the  direction  for  saying 
masses  for  the  souls  of  the  dead  h  void,  because  given 
for  superstitious  uses. 

That  doctrine  was  sustained  in  some  of  the  early- 
English  cases,  where  a  legacy  for  that  purpose  was 
held  void.  In  the  case  of  West  v .  Shuttleworth  {2 
Mylne  &  Keen,  684),  decided  in  1835,  the  Chancellor 
says:  "the  legacies  in  question  ....  are  not  within 
the  terms  of  the  statute  of  Edw.  C,  but  that  statute  has 
been  considered  as  establishing  the  illegality  of  certain 
gifts,  and,  amongst  others,  the  giving  legacies  to 
priests  to  pray  for  the  soul  of  the  donor  has  .  .  .  been 
decided  to  be  within  the  superstitious  uses  intended  to 
be  suppressed  by  that  statute." 

The  same  doctrine  was  upheld  in  Heath  v.  Chapman 
(2  Drewry,  Uf). 

In  another  case  (Re  Blundell's  Trusts,  SO  Beavari, 
602),  the  Master  of  the  Rolls,  upon  the  principle  of 
stare  decisis,  very  reluctantly  follows  West  v.  Shuttle- 
worth  (supra),  while  expressing  great  difficulty 
"  whether  gifts  for  religious  ceremonies  practiced  by  a 
dissenting  class  of  religionists  might  not  be  permitted, 
if  not  opposed  to  public  morality." 

Such  a  legacy  was  sustained  as  a  valid  bequest  in  the 
case  of  the  Commissioners  of  Charitable  Donations  and 
Bequests  v.  Walsh,  reported  in  a  note  in  7  Irish  Eq. 
R.,  34. 

And  in  the  subsequent  case  of  Read  v.  Hodgens  (7 
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Irish  Eq.  H.^  17)y  such  a  legacy  was  held  to  be  valid. 

While  I  have  been  unable  to  find  any  decision  in  this 
State  upon  the  question,  I  prefer  to  accept  the  doctrine 
laid  down  in  the  Irish  cases  rather  than  that  of  the 
English,  as  more  in  accord  with  equal  religious  tolera- 
tion as  accepted  in  this  country. 

I  am  satisfied  that  the  doctrine  of  superstitious  uses 
is  against  the  spirit  of  our  institutions  and  should  not 
be  adopted  by  our  courts.  In  this  case  the  decedent 
was  a  member  of  the  Roman  Catholic  church,  and 
saying  masses  for  the  souls  of  the  dead  is  a  ceremony 
universally  observed  in  that  church. 

It  appears  to  me  that  such  bequest  cannot  be  said  to 
be  for  superstitious  uses,  when  we  find  that  it  is  one  of 
the  articles  of  the  Roman  Catholic  faith  which  has 
been  adopted  by  millions  of  people  through  the  civil- 
ized world  as  a  part  of  their  religious  belief. 

In  reference  to  the  sixth  clause  of  the  will,  it  is 
conceded  that  the  church  therein  named  is  duly  in- 
corporated under  the  laws  of  this  State,  and  is,  there- 
fore, authorized  to  accept  legacies. 

But  it  is  further  argued,  against  the  validity  of  that 
clause,  that  the  latter  portion  of  it  makes  no  definite 
'  beneficiaries  capable  of  coming  into  court  and  claiming 
the  benefit  bestowed. 

In  the  case  of  Power  v.  Cassidy  {79  iT.  Z.,  60Z\ 
where  the  balance  of  the  testator' s  estate  was  given  to 
his  executors  to  be  divided  among  such  Roman  Catho- 
lic charity  institutions  "in  the  city  of  New  York  as 
the  majority  of  his  executors  should  decide  and  in 
such  proportion  as  they  should  think  proper,"  it  was 
held  valid. 
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The  case  at  bar  differs  from  that,  in  that  it  directs  the 
pastor  of  the  church  to  select  the  charity  institutions 
as  objects  of  her  bounty,  instead  of  her  executors. 
The  beneficiary  need  not  be  described  by  name ;  it 
is  sufficient  if  he  is  so  described  that  he  can  be  as- 
certained, and  know  when  the  right  to  receive  the 
gift  arrives  (Holmes  v.  Mead,  62  iV.  J".,  332). 

I  am,  therefore,  of  the  opinion  that  both  clauses  must 
be  construed  as  valid,  the  latter  clause  being  subject  to 
the  limitation  imposed  by  Chapter  360,  Laws  of  1860. 


-♦-«- 


Kmos  County.— Hon.  JACOB  I.  BERGEN,  Surro- 
gate.— ^December,  1883. 

Matter  of  Hardy. 

In  the  Tnaiter  of  the  probate  of  the  will  of  Daniel 

Hardy,  deceased. 

The  designation,  in  a  will,  in  totidem  verbis^  of  "the  trustees  of"  a  specified 
society,  as  executors  thereof,  is  sufficiently  definite,  without  specify- 
ing individuals  by  name.    Id  cerium  est,  etc. 

Testator,  by  his  will,  provided  as  follows:  "I  make,  constitute  and 
appoint  the  trustees  for  the  time  being  of  Magnolia  Lodge,  No.  IGC, 
Independent  Order  of  Odd  Fellows  to  be  executors  of  this  my  last  will 
and  testament." — 

JSM,  that  the  trustees  of  the  lodge  at  the  time  of  testator's  death  were  the 
persons  intended ;  who,  once  having  assumed  the  duties  of  executors, 
must  continue  to  act  as  such  until  discharged  by  a  court  of  compe- 
tent jurisdiction, — no  substitution  being  necessary,  as  new  trustees 
should  be  elected. 

Lawrence  Powers,  Joseph  S.  Hookey  and  Alplieus 
Lawrence  filed  a  petition,  December  3rd,  1883,  alleging 
tbat  in  decedent' s  will,  admitted  to  probate  November 
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ICtli,  1883,  they  were  apix)inted  executors  thereof  and 
general  guardians  of  decedent's  infant  cliild  ;  that  pe- 
titioners' names  were  omitted  in  said  will,  they  being 
designated  as  "Trustees  of  the  Magnolia  Lodge,  No. 
166,  Independent  Order  of  Odd  Fellows ; "  that  petition- 
ers "  are"  the  persons  answering  that  description,  and 
were  such  at  the  time  of  the  execution  of  said  will ; 
and  praying  that  they  or  one  of  them  might  bo  decreed 
to  be  such  executors  or  executor,  and  such  guardians  or 
guardian. 

John  J.  White,  Jr.,  for  petitioners, 

TiiE  Surrogate. — ^In  the  will  of  Daniel  Hardy,  the 
following  provision  appears  :  "I  make,  constitute  and 
appoint  the  trustees  for  the  time  being  of  Magnolia 
Lodge,  No.  166,  Independent  Order  of  Odd  Fellows  to 
be  executors  of  this  my  last  will  and  testament. ' ' 

The  question  is  now  raised-can  the  present  trustees 
qualify  as  executors,  and  if  so,  must  changes  be  made 
in  the  executors  as  often  as  the  trustees  change  in  the 
lodge  ? 

As  a  general  rule,  a  will  speaks  from  the  death  of  the 
testator,  unless  otherwise  specially  directed.  The  trus- 
tees of  the  lodge  at  that  time  are  the  persons  designated 
by  the  testator  as  executors.  It  is  not  necessary  that 
he  should  designate  them  by  particular  names.  Had 
he  appointed  the  president  of  the  Brooklyn  Trust  Com- 
pany to  act  as  his  executor,  it  would  have  been  a  good 
appointment,  for  it  was  capable  of  being  made  certain. 
And  in  the  case  at  bar  the  testator  appoints  the  trustees 
of  the  Magnolia  Lodge,  No.  166,  etc.,  for  the  time  being. 
That  is  a  definite  appointment,  for  they  are  persons 
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who  can  be  easily  ascertained,  and  when  so,  they  are 
the  persons  whom  the  testator  intended  to  appoint  to 
administer  his  estate.  Upon  their  qualification,  they 
continue  to  act  as  such  executors  until  they  are  dis- 
charged by  a  court  of  competent  jurisdiction.  They  do 
not  change,  and  other  persons  become  substituted  in 
their  places,  as  the  new  trustees  of  the  lodge  are  elected. 
Onoe  having  assumed  the  duties,  they  must  continue. 
In  order  that  the  court  may  ascertain  the  names  of 
the  trustees  of  the  Magnolia  Lodge,  No.  160,  Indepen- 
dent Order  of  Odd  Fellows,  they  may  make  a  written 
application  for  letters  testamentary,  and,  upon  the 
requisite  proof  by  such  trustees,  letters  may  issue 
accordingly. 


-•-#■ 


Kings  Cotrcrry.— Hon.  JACOB  I.  BERGEN,  Sttrro- 

GATE— December,  1883. 

Wilde  v.  Smitii. 

In  the  matter  of  the  judicial  settlemerd  of  the  account 
of  Frank  L.  Smith,  as  executor  of  the  will  of 
Mathilda  L.  Harvey,  deceased. 

Testatrix,  by  her  wUl,  provided  as  follows  :  **Iti8  my  desire  and  request 
that  S.  shall  watch  over  and  care  for  my  friend  W.,  and  see  that,  at 
no  time,  is  she  allowed  to  suffer  or  want  for  the  necessaries  of  life ;" 
by  a  later  clause,  appointed  S.  sole  executor ;  and,  by  a  codicil,  made 
him  residuary  devisee  and  legatee,  without  qualification.  It  was 
contended  that  the  words  quoted  constituted  a  trust  in  favor  of  W., 
and  that  the  residuary  devisee  and  legatee  took  subject  thereto. — 

Edd,  that  those  words  were  merely  precatory,  were  not  intended  to 
govern  the  action  of  S.,  and  imposed  upon  him  no  obligation  in  favor 
ofW. 
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The  doctrine  of  Williams  v.  Williama  (i  Sim.  iV.  S.,  368),  as  to  the 
distinction  between  precatory  and  obligatory  words  in  a  will — 
followed. 

As  to  whether  a  Surrogate  has  power  to  construe  a  will  upon  an  applica- 
tion to  require  an  executor  to  show  cause  why  he  should  not  be 
attached  for  failure  duly  to  file  an  inventory,  and  why  he  should 
not  be  removed  from  ofl&ce  for  neglect  and  misconduct,  quaere. 

Motion  to  confirm  report  of  referee,  to  whom  was 
referred  the  petition  of  Lena  Wilde,  a  beneficiary 
under  decedent's  will,  and  the  answer  thereto,  which 
petition  prayed,  upon  grounds  therein  set  forth,  for 
a  citation  to  Frank  1*.  Smith,  executor  of  the  said 
will,  to  show  cause  why  he  should  not  make,  file  and 
return  an  inventory  and  an  account  of  his  proceedings  as 
such  executor,  as  by  statute  provided, — ^more  than  one 
yeai*  having  expired  since  the  issuing  of  letters  to  him; 
and,  in  default  therepf ,  to  show  cause  why  he  should 
not  be  attached ;  and  why  he  should  not  be  removed 
from  office  by  reason  of  his  failure  to  carry  out  the  pro- 
visions of  the  will, — ^the  statutory  time  to  make  provi- 
sion out  of  decedent' s  estate  to  petitioner  having  long 
since  expired,  and  said  Smith  Tiaving,  since  the  grant 
of  letters  to  him,  removed  from  the  State.  Further 
facts  are  stated  in  the  opinion. 

Louis  CosE3S,  for  peUtioTier: 

Cited  Caulfield  V.  Sullivan  {83  If.  T.,  153)',  Suther- 
land V.  Gresner  {^7  Hun,  283);  Roberts  v.  Mayor  (J 
Abb.  Pr.,  49) ;  Brown  v.  Knapp  {79  If.  Y.,  136,  143) ; 
Blivenv.  Seymour  {88  If.  T.,  469, 476) ;  Johnson  v.  Corn- 
wall {S6  Hun,  499) ;  Wetmore  v.  Parker  {62  If.  T., 
450,  462). 
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Jos.  S.  RiOGWAY,  for  executor. 

The  Surrogate. — This  is  a  motion  to  confirm  the 
report  of  the  referee. 

The  fifth  clause  of  the  will  of  testatrix  reads  as  fol- 
lows :  "  It  is  my  desire  and  request  that  Frank  L. 
Smith,'  mentioned  in  the  preceding  clause  in  my  will, 
shaU  watch  over  and  care  for  my  friend,  Lena  Wilde, 
who  at  one  time  lived  in  my  family,  and  see  that  at 
no  time  is  she  allowed  to  suffer  or  want  for  the 
necessaries  of  life."  By  the  seventh  clause,  she  ap- 
I)oints  Frank  L.  Smith  sole  executor;  and,  by  the 
second  clause  of  the  codicil,  she  devises  and  be- 
queaths aU  the  rest,  residue  and  remainder  of  her 
property  to  said  Frank  L.  Smith,  after  bequeathing 
several  articles  of  jewelry,  etc. ,  to  a  friend.  It  is  now 
urged  by  the  counsel  for  the  petitioner  that  the  preca- 
tory words  contained  in  the  will  constitute  a  trust  in 
favor  of  the  beneficiary  therein  named,  and  that  the 
residuary  legatee  therein  named  takes  subject  to  the 
trust. 

The  rule  laid  down  by  Lord  Cranworth,  in  Wil- 
liams V.  Williams  {1  Sim.  iV.  51,  358\  and  approved 
in  Wood  V.  Seward  (^  Redf.^  57i),  and  by  the  Court  of 
Appeals  of  this  State,  in  Foose  v.Whitmore  {8^  N.  T., 
406) J  is  as  follows:  "The  real  question  always  is, 
whether  the  wish,  or  desire,  or  recommendation  that 
is  expressed  by  the  testator  is  meant  to  govern  the 
conduct  of  the  party  to  whom  it  is  addressed,  or 
whether  it  is  merely  an  indication  of  that  which  he 
thinks  would  be  a  reasonable  exercise  of  the  discretion 
of  the  party,  leaving  it,  however,  to  the  party  to  exer- 
cise his  own  discretion." 
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The  testatrix,  by  the  codicil,  made  an  absolute  and 
unqualified  disposition  of  her  estate  to  Frank  L.  Smith 
therein  named.  Had  she  intended  to  subject  this 
devise  to  the  trust,  as  claimed,  for  the  benefit  of  Lena 
Wilde,  she  would  have  used  other  more  obligatory- 
words,  to  have  expressed  such  intention.  They  are 
too  indefinite,  and  are  not  words  of  obligation,  nor  do 
they  impose  any.  They  were  not  intended  to  govern 
the  action  of  the  person  to  whom  they  were  ad- 
dressed. They  are  simply  a  wish  or  recommendation, 
appealing  to  the  discretion  of  the  residuary  legatee, 
and  cannot,  therefore,  impose  any  legal  obligation 
upon  him  in  favor  of  the  petitioner. 

This  application  for  construction  does  not  arise  on 
the  probate  of  the  will,  nor  upon  a  final  accounting. 
It  may,  therefore,  be  questioned  whether  the  Surrogate 
has  the  power,  under  the  circumstances,  to  entertain 
the  motion. 

An  order  may  be  entered,  confirming  the  report  of 
the  referee,  dismissing  the  motion. 


-p~< 


Kings  County.— Hon.  JACOB  I.  BERGEX,  Surro- 
gate.— December,  1883. 

CUTHBERT  V.    BaBCOCK. 

In  tJie  Tnaiter  of  the  probate  of  the  will^  and  codicils 
thereto^  of  Sally  A.  Bunker,  deceased. 

Decedent's  husband,  by  his  will,  which,  with  a  codicil  thereto,  was  ad- 
mitted to  probate  in  1852,  gave  a  life  estate  to  decedent,  appointed 
her  executrix  and  his  son  C.  executor,  conferred  upon  his  executors 
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a  x>ower  of  sale  of  his  realty,  directed  a  dlBtribution  of  his  property 
on  decedent's  death,  established  a  trust  in  favor  of  another  son,  T., 
and  authorized  decedent,  in  case  C.  should  die  in  her  lifetime,  "to 
appoint  some  fit  and  proper  person  to  execute''  the  "will,  "which 
appointment,  it  was  provided,  might,  if  decedent  did  not  remany, 
be  made  by  her  last  will. 

0.  having  died  before  his  father,  the  latter,  by  the  codicil  mentioned, 
appointed  his  son  G.  executor  and  trustee  "  in  the  place  of  "  C.  G. 
survived  his  father,  received,  together  with  decedent,  letters  testa- 
mentary under  his  will,  and  died  during  the  lifetime  of  decedent. 

Decedent,  dying  in  1888,  without  having  remarried,  by  a  codicil  to  her 
will  appointed,  in  the  exercise  of  the  power  conferred  upon  her,  J. 
to  be  executor  of  her  husband's  will.  It  was  contended  that  the 
husband,  by  the  appointment  contained  in  the  codicil  to  his  will,  re- 
voked the  power  conferred  upon  decedent,  and  that  the  attempted 
api>ointment,  by  the  latter,  in  the  codicil  to  her  will,  of  an  executor 
of  the  will  of  her  husband  was  void. — 

EM,  that  the  husband,  by  the  codicil  to  his  will,  simply  substituted  the 
name  of  G.  in  place  of  that  of  C,  leaving  the  other  provisions  of  his 
will  in  force ;  and  that  the  appointment  made  by  decedent  was  a 
valid  exercise  of  her  power. 

This  was  an  application  for  a  judicial  construction  of 
the  second  of  two  codicils  to  the  will  of  Sally  A, 
Bunker,  who  died  November  26th,  1883,  made  upon 
the  proceedings  for  probate  of  said  will  and  codicils, 
dated,  respectively,  May,  1880,  March,  1882,  and  Sep- 
tember, 1883.  The  will  of  Thomas  G.  Bunker,  her  hus- 
band, was  admitted  to  probate  December  7th,  1852.  It 
created  a  trust  in  favor  of  a  son  Thomas.  Albert  G. 
Bunker,  another  son,  who  survived  his  father,  and 
received  letters  testamentary  upon  his  estate,  died 
before  his  mother,  the  decedent,  whose  will,  with  the 
codicils  thereto,  was  presented  for  probate  by  Gertrude 
A.  Babcock,  the  executrix  therein  named.  Theodore 
P.  Vail  declined  to  act  as  an  executor  of  the  will  of 
Thomas  G.  Bunker.  The  grant  of  letters,  upon  the 
latter' s  estate,  to  Terence  Jacobson,  was  opposed  by 
Margaret  A.  Cuthbert,  who  claimed  as  assignee  of  the 

Vol.  n.— 7. 
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interest  of  Edward  H.  Bunker  in  the  estate  of  Thomas. 
Further  facts  appear  sufficiently  in  the  opinion. 


Geo.  B.  and  A.  H.  £LT,/<?r  Margaret  A.  CkUkbert: 

The  contestant  having  expressly  put  in  issue,  before 
the  Surrogate,  the  validity,  construction  and  effect  of 
the  codicil,  the  Surrogate  must  determine  the  question 
upon  rendering  a  decree  on  the  probate  (Code  Civ.  Pro., 
§  362^;  Bevan  v.  Cooper,  72  N.  T.,aip.  329).  By  the 
eleventh  clause  of  the  will  of  Thomas  G.  Bunker,  two 
modes  of  appointment  were  pointed  out, — one  in  the 
lifetime  of  Sally,  and  one  by  will,  to  take  effect  after 
her  death.  But  the  appointee,  whether  by  deed  or  will, 
was  not  restricted  to  persons  living  at  the  death  of  tes- 
tator ;  and,  as  two  executors  were  appointed  by  the  will 
and  codicil,  the  power  of  further  appointment  created 
a  perpetuity— extended  beyond  two  lives  in  being,  and 
was  void.  By  his  own  appointment  of  Albert,  as  exec- 
utor, "in  the  place  of  said  Alexander  C.  Bunker,  de- 
ceased,'* testator  resumed  and  exercised  the  power 
granted  to  his  wife.  Whether  a  surviving  executor 
could  be  empowered  to  appoint  a  successor  to  his  late 
co-executor  was  not  decided,  but  the  question  was 
expressly  reserved,  in  Hartnett  v.  Wandell  {60  N.  7"., 
3J^).  The  exercise,  by  will,  of  such  a  power  of  appoint- 
ment is  unauthorized  (Code  Civ.  Pro. ,  §  26JiO). 

Oliver  J.  Wells, /c/r  Gertrude  A.  Bahcock  and  Terence  Jaeobson: 

The  will  of  Thomas  G.  Bunker  contemplates  the  ex- 
ecution of  certain  duties  by  his  executor  after  the  death 
of  the  life  tenant  and  executrix,  Sally  A.  Bunker,  i.  e., 
the  sale  of  his  realty,  the  division  of  his  property,  and 
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a  trust  during  the  life  of  a  son.  To  perf onn  them,  he 
appoints  his  son  Alexander,  presuming  that  he  will 
outlive  his  mother.  To  meet  the  contrary  contingency, 
the  will  provides — "  should  my  said  son  Alexander  die 
in  the  lifetime  of  my  said  wife,  I  authorize  and  em- 
power her  to  appoint  some  fit  and  proper  i)erson  to  ex- 
ecute this  my  will,"  etc.  The  word,  executor,  may  be 
substituted  for  the  words  "son  Alexander"  (Marsh  v. 
Hague,  1  Edw.  Ch.^  17 i).  Alexander  having  died  dur- 
ing the  lifetime  of  testator,  the  latter,  by  a  codicil,  ap- 
points his  son  Albert  as  executor  "in  the  place  of  said 
Alexander,"  and  in  other  respects  republishes  his  will. 
The  effect  of  this  is  to  substitute  the  name  of  Albert  in 
the  original  will. 

The  will  and  codicil  must  be  read  together  (Westcott 
V.  Cady,  6  Johns.  Ch,^  33 li).  Eflfect  must  be  given  to 
every  part  (Estate  of  Arcularius,  3  Bradf,^  6Ii^  11  li). 
The  power  is,  valid  and  letters  should  issue  to  the  nom- 
inee (Alexander's  will,  16  Abb.  N.  S.^  9;  Hartnett  v. 
Wandell,  60  N.  Z,  3^6).  To  refuse  them  would  defeat 
the  evident  purpose  of  testator,  that  his  widow  should 
continue  his  executrix  during  life,  and,  at  her  death, 
appoint  some  person  to  carry  the  will  into  eflfect.  Sec- 
tion 2640  of  the  Code  of  Civil  Procedure  does  not  stand 
in  the  way.  It  does  not  apply  to  Thomas  G.  Bunker's 
will  (id.,  %^6!iS).  That  section  applies  only  to  an  ap- 
pointment of  an  original  executor,  not  to  a  successor  of 
one  already  acting.  And  no  lawful  act  done  or  right 
accrued  was  aflfected  by  its  passage  (id.,  %S35'2\ 


L.  ViXEfvrKU>yfoTBob€Ti  A,  Bunker, 

COBKELITTS  FEBGtJBON,  Jb.,  Vpedoi,  gWVt^^lL 
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The  Subbogate. — ^This  is  an  application,  arising  on 
the  probate  of  the  will  and  codicils  of  Sally  A.  Ban- 
ker, for  a  construction  of  the  last  codicil. 

Sally  A.  Bunker  died  November  26th,  1883,  leaving  a 
will  and  two  codicils.  By  the  first  codicil,  in  the  exer- 
cise of  the  power  contained  in  the  will  of  her  husband 
Thomas  G.  Bunker,  she  nominates  and  appoints  her 
son  Edward  H.  Bunker  to  be  executor  of  said  last  will 
and  testament  of  Thomas  G.  Bunker,  deceased;  and  by 
the  second  codicil  she  revokes  the  appointment  of  her 
son  Edward,  and  nominates  and  appoints  Theodore  P. 
Vail  of  the  city  of  New  York,  or,  should  he  decline 
to  act,  Terence  Jacobson  of  the  city  of  Brooklyn,  to  be 
the  executor  of  the  last  will  and  testament  of  Thomas 
G.  Bunker,  deceased.  In  construing  this  codicil,  we 
must  refer  to  the  will  of  Thomas  G.  Bunker,  from 
which  it  is  claimed  she  derives  the  power  to  appoint. 
Thomas  G.  Bunker  by  his  will  made  the  following  pro- 
visions  relative  to  his  executors  and  trustees: 

"Tenthly. — I  appoint  my  well  beloved  wife,  Sarah 
A  Bunker,  executrix,  and  my  son  Alexander  C.  Bun- 
ker, executor  and  trustee  under  this  my  last  wiU  and 
testament." 

"Eleventhly. — Should  my  said  son  Alexander  C. 
Bunker  die  in  the  lifetime  of  my  said  wife,  I  author- 
ize and  empower  her  to  appoint  some  fit  and  proi)er 
person  to  execute  this  my  will,  and  hereby  give  her 
power  so  to  do,  and  this  notwithstanding  any  coverture 
she  may  be  under,  and  if  she  remains  my  widow  sicch 
appointTnent  may  be  made  by  a  last  will  and  tesiaTnerU 
in  writing^  Ttaving  the  same  obligatory  force  and  effect 
ew  i/Tnade  by  7ne.^^ 


5i 
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By  a  codicil  to  his  will,  he  recites  the  death  of  his 
son  Alexander  C.  Bunker,  named  as  executor  and  trus- 
tee in  said  will,  and  says :  "  I  do  hereby  nominate,  con- 
stitute and  appoint  my  beloved  son  Albert  G.  Bunker 
as  executor  of  my  said  last  will  and  testament,  in  the 
place  of  said  Alexander  C.  Bunker,  deceased;"  and  "I 
do  hereby  nominate,  constitute  and  appoint  my  said 
son  Albert  Q-.  Bunker,  trustee  for  the  purposes  named 
in  said  will  and  in  this  codicil  thereto." 

The  testator  declares  that  the  codicil  shall  be  taken 
as  an  addition  to  and  alteration  of  his  wUl,  but  in  no 
other  respect  to  alter  or  change  the  provisions  of  his 
will,  except  as  expressed  in  said  codicil.  SaUy  A. 
Bunker  never  remarried.  Had  the  first  named  executor 
and  trustee  survived  Thomas  G.  Bunker  and  died  before 
hiis  mother,  it  could  not  be  questioned  that  the  exercise 
of  the  power  of  appointment  by  Sally  A.  Bunker 
would  have  been  good,  in  the  absence  of  any  objection 
to  the  personal  fitness  or  qualification  of  the  person  so 
appointed  (Hartnett  v.  Wandell,  60  If.  T.,  3^6).  But 
in  the  case  at  bar,  the  first  named  executor  and  trustee 
under  the  will,  died  in  the  Uf etime  of  the  testator,  and 
it  is  now  claimed  by  the  contestant  that  the  testator's 
having,  by  a  codicil  to  his  will,  exercised  the  power  of 
apix)intment  of  an  executor  and  trustee  of  his  will 
sui)erseded  the  power  given  by  him  to  his  wife,  and  by 
implication  revoked  the  same.  The  whole  scheme  of 
the  will  seems  to  be  to  give  to  his  executors  and  trus- 
tees authority  to  sell  and  convert  his  personal  property, 
with  a  full  power  of  sale  over  his  real  estate  after  the 
termination  of  the  life  estate  given  to  Ms  wife,  and  to 
divide  the  proceeds  thereof  in  the  manner  therein  di- 
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rectcd.  And  in  order  to  execute  the  provisions  of  his 
will,  he  first  api)ointed  his  son  Alexander  C.  Bunker 
his  executor  and  trustee,  and  adds:  '*in  case  of  his 
death  before  his  mother,  I  give  to  her  the  power  of  aj)- 
pointment  of  some  proj)cr  i)erson  to  execute  my  will, 
with  the  same  obligatory  force  as  if  made  by  me." 

Sally  A.  Bunker,  in  the  exercise  of  that  power,  has 
nominated,  by  a  codicil  to  her  will,  a  i^erson  to  execute 
the  will  of  Thomas  G.  Bunker,  deceased. 

It  seems  to  me,  from  a  reading  of  the  will  and  codi- 
cils, that  it  is  evident  the  testator  intended,  in  case  of 
the  death  of  his  executor  and  trustee  before  his  wife, 
that  she  should  have  the  power  to  appoint  some  one  to 
carry  out  the  provisions  of  hia  will ;  that  he  did  not 
intend  to  restrict  the  power  of  appointment  to  a  succes- 
Gor  upon  the  death  of  his  son  Alexander  only,  but  in- 
tended it  to  bo  exercised  upon  the  death  of  any  person 
whom  ho  might  appoint  for  the  purpose  of  executing 
his  will,  if  such  person  died  before  his  wife ;  for  if  it 
should  bo  limited  to  the  death  of  his  son  Alexander, 
why  did  he  permit  the  eleventh  clause  of  his  will  to 
stand,  which  gives  to  his  wife  the  power  of  appoint- 
ment of  some  person  to  execute  the  will?  Such  a 
construction  would  defeat  the  very  purpose  the  tes- 
tator had  in  view.  He  wished  to  provide  for  the 
appointment  of  some  person  to  execute  the  power  of 
sale  contained  in  his  will,  and  to  make  a  sx)eedy 
division  of  his  estate  among  his  children,  and  to  whom 
he  might  commit  the  management  of  the  trusts  therein 
mentioned  without  asking  the  aid  of  the  court. 

Alexander  died  before  his  father.  He  never  became 
executor  and  trustee  under  the  will.    The  testator,  by 
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the  codicil,  simply  substituted  the  name  of  his  son 
Albert  in  the  place  of  his  deceased  son  Alexander,  and 
intended  that  all  the  other  provisions  of  the  will  should 
remaiii  in  force. 

The  will  and  codicil  are  consistent,  and  effect  should 
be  given  to  both  where  it  can  be  done  without  violating 
some  well  settled  rule  of  law. 

The  testator  was  disposing  of  his  own  property.  He 
had  a  perfect  right  to  designate  an  executor,  or  delegate 
the  power  of  appointment  to  some  person  in  whom  he 
had  confidence.  He  had  special  reasons  for  so  doing, 
as  he  invests  his  executor  aad  trustee  with  discretion- 
ary powers  relative  to  terminating  certain  trusts  made 
for  the  benefit  of  some  of  his  children,  which  to  me 
would  seem  to  go  far  towards  confirming  the  position 
that  the  testator  intended  that  the  power  of  appoint- 
ment should  remain  in  his  wife,  who  more  than  any 
other  person  would  be  likely  to  understand  the  testa- 
tor's  wishes  in  regard  to  his  children;  and  would 
be  comi)etent  to  select  a  person  who  would  exercise 
the  discretionary  power  more  in  conformity  with  the 
testator's  wishes  than  a  trust  company  or  some  individ- 
ual appointed  by  the  court. 

The  court  will  always  exercise  great  liberality  in  com- 
mitting the  execution  of  a  will  to  those  indicated  ia 
any  manner  by  the  will,  and  in  accordance  with  the 
intent  of  the  testator,  and  so  as  not  to  disappoint  his 
wishes,  regardless  of  technicalities  (Hartnett  v.  Wan- 
dell,  60  N.  r.,  351). 

I  am,  therefore,  of  the  opinion  that  the  appointment 
made  by  Sally  A.  Bunker  in  the  last  codicil  to  her  will 
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was  a  valid  exercise  of  the  power  delegated  to  her  by 
the  will  of  Thomas  G.  Bunker,  deceased. 


■♦♦4- 


KiNos  CouKTT.— Hon.  JACOB  I.  BERaEN,  Surro- 
gate.— ^December,  1883. 

JuDD  V.  Warner. 

In  the  matter  of  tliejvdiciaZ  settlement  of  tJie  cuccount 
of  John  G.  Warner  aTid  George  Ricard,  as 
executors  of  and  trustees  under  the  wiU  of  Alex- 
ander Macdonald,  deceased. 

Bonds  of  a  horse-railroad  company,  secured  by  a  mortgage  upon  its  tracks, 
are  not  such  real  estate  security  as  will  authorize  trustees  to  invest 
trust  funds  therein. 

Upon  an  accounting  by  executors  and  testamentary  trustees,  it  appeared 
that,  of  a  fund  in  thsir  hands  to  provide  for  certain  trusts  under  tes- 
tator's will,  a  portion,  viz :  $18,000,  consisted  of  the  bonds  of  cer- 
tain city  horse-railroad  companies,  bearing  seven  per  cent,  interest, 
and  mainly  secured  by  a  mortgage  upon  their  tracks,  including  right 
of  way,  the  larger  portion  of  which  bonds  had  b^en  held  by  testa- 
tor at  the  time  of  his  death,  eleven  years  since.  During  this  period 
the  bonds  had  increased  in  value,  and  a  majority  of  the  persons  inter- 
ested had  signed  a  written  request  to  the  trustees  to  retain  them  as 
investments.  Objection,  however,  having  been  made  by  other  par- 
ties, it  was — 

HM,  that  the  bonds  were  not  such  securities  as  would  justify  the  trus- 
tees in  holding  them,  or  protect  them  in  case  of  loss  ;  that,  in  view 
of  the  request  mentioned,  the  court  would  not  direct  their  conver- 
sion, except  as  to  the  persons  not  joining  in  such  request;  and  that,  to 
the  extent  of  the  shares  of  those  persons,  such  trustees  should  be  di- 
rected to  convert,  and  invest  the  proceeds  in  such  permanent  securi- 
ties as  are  recognized  by  law  as  proper  ones  in  which  to  invest  trust 
funds. 

King  V.  Talbot,  40  Hf,  T.,  76— commented  upon. 
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Hearing  of  objection,  made  by  the  special  guardians 
of  Addie  D.  Judd  and  another,  infants  interested  in 
decedent's  estate,  to  confirmation  of  report  of  referee 
on  judicial  settlement  of  testamentary  trustees'  account. 
The  facts  appear  sufficiently  in  the  opinion. 

Druab  Strong, /<7r  exeeutan, 
A.  M.  'M.xciuAY,  far  special  guardian, 
John  H.  Beboen,  f&r  MUgabeth  M,  Gray, 
Wm.  B.  HuHD,/or  Wm.  Lockwood.     • 

The  Surbogate. — ^This  is  an  application  to  confirm 
the  report  of  the  auditor,  to  whom  the  accounts  of  the 
executors  were  referred. 

It  appears,  from  the  accounts  and  proceedings  herein, 
that  an  accounting  was  had  in  1875,  before  the  Surro- 
gate of  Kings  county,  and  that,  by  the  decree  entered 
in  that  proceeding,  the  executors  were  directed  to  sell 
certain  railroad  bonds,  being  securities,  the  larger  por- 
tion of  which  were  held  by  the  testator  at  the  time  of 
his  death,  and  invest  the  proceeds  in  other  securities, 
such  as  are  recognized  by  law  as  proper  securities  in 
which  to  invest  trust  funds.  This  direction  the  execu- 
tors never  complied  with,  but  still  hold  the  railroad 
bonds  as  representing  a  part  of  the  trust  funds  in  their 
hands. 

In  that  accounting,  several  of  the  parties  entitled  to 
notice  were  never  cited,  and  consequently  not  bound 
by  the  decree;  but,  in  the  present  accounting,  the 
omission  is  sought  to  be  remedied  by  citing  aU  the 
parties  in  interest,  and  submitting  their  accounts  from 
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their  acceptance  of  the  trust  to  adjudication.  Several 
objections  were  filed  to  the  account,  but  were  subse- 
quently witiidrawn  or  conceded  by  the  executors,  leav- 
ing only  the  objection  of  the  special  guardian,  ^Hhat 
the  trustees  should  be  directed  to  convert  the  city  rail- 
road bonds  into  cash  and  invest  the  same  in  securities 
of  a  more  permanent  nature." 

But  it  appears  from  the  testimony  that  the  executors 
have  the  written  request  of  a  majority  of  the  parties  in 
interest  to  retain  said  railroad  bonds;  and  I  am  now 
asked  to  approve  of  such,  investment. 

The  executors  insist  that  the  bonds  are  a  first-class 
security,  and  well  secured  by  a  mortgage  Tipon  real 
estate  yielding  seven  per  cent,  interest,  which  they 
claim  is  a  much  larger  income  thaa  could  be  derived 
from  almost  any  other  kind  of  investment,  and  that 
they  are  justified  in  retaining  such  investment,  under 
the  decision  of  King  v.  Talbot  (^  iT.  F.,  90). 

I  have  carefully  exaipined  that  case,  and  I  do  not 
think  it  will  warrant  the  construction  the  executors 
seek  to  place  upon  it.  Judge  Woodbitff,  in  writing 
the  opinion  of  the  court,  says :  "I  am  not  prepared  to 
say  that  an  investment  in  the  bonds  of  a  railroad,  or 
other  corporation,  the  payment  whereof  is  secured  by  a 
mortgage  upon  real  estate,  is  not  suitable  and  proper 
under  any  circumstances.  If  the  real  estate  is  ample 
to  ensure  the  payment  of  the  bonds,  I  do  not  at  pres- 
ent perceive  that  it  is  necessarily  to  be  regarded  as  in- 
ferior to  the  bond  of  an  individual  secured  by  mort- 
gage ;  it  would,  of  course,  be  open  to  all  the  inquiries 
which  prudence  would  suggest,  if  the  bond  and 
mortgage  were  that  of  an  individual.    The  nature,  the 
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location,  and  the  sufficiency  of  the  security,  and  the 
terms  of  the  mortgage,  and  its  availability  for  the 
protection  and  ultimate  realization  of  the  fund  must, 
of  course,  enter  into  the  consideration."  With  this 
decision  in  view,  my  predecessor  Judge  Livingston  re- 
ferred the  matter  back  again  to  the  auditor,  to  take 
further  proof  of  the  value  of  the  real  estate  mortgaged 
to  secure  the  payment  of  the  bonds  in  question.  The 
auditor  reports  that  the  fund  now  in  the  hands  of  the 
trustees  is  about  $38,284.78,  to  provide  for  certain  trusts 
under  the  testator' s  will,  of  which  $14,000.00  consists 
of  bonds  of  the  Brooklyn  city  and  Hunters  Point  and 
Prospect  Park  railroad  company,  now  known  as  the 
Brooklyn  Crosstown  railroad  company,  bearing  inter- 
est at  seven  per  cent,  per  annum,  and  said  bonds  are  a 
part  of  an  issue  of  $300,000,  bonds  which  are  secured 
by  a  first  mortgage,  dated  July  1st,  1868,  upon  all  the 
real  and  personal  estate  and  franchises  of  said  company. 
The  real  estate,  according  to  testimony  of  its  secretary, 
is  valued  as  follows : 

Heal  property  at  Greenpoint  and 
South  Brooklyn, $60,000 

17  miles  of  single  track  at  the 
rate  of  $15,000  per  mile, 256,000 


Total  value  of  real  estate  which  includes  track,  $315,000 

Four  thousand  dollars  consists  of  bonds  of  the  Park 
avenue  railroad  company,  bearing  interest  at  seven  per 
cent,  per  annum,  and  said  bonds  are  a  part  of  an  issue 
of  $200,000,  bgnds  which  are  secured  by  a  first  mort- 
gage, dated  October  14th,  1870,  upon  all  its  property. 
It  appears  that  said  company  has  since  been  consoli- 
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dated  with  the  Prospect  Park  and  Coney  Island  rail- 
road company,  and  that  $130,000  of  the  said  bonds  have 
been  surrendered  to  said  last  named  company,  and 
other  bonds  substituted  by  said  company  in  their  place, 
thus  leaving  $70,000  of  the  original  issue  outstanding, 
in  which  is  included  the  $4,000  in  question. 

The  president  of  that  company  testified  that  "the 
property  on  which  the  $70,000  is  a  first  lien  is  worth  at 
least  $140,000,'*  and  the  auditor  further  reports  that  he 
is  of  the  opinion  that  "both  classes  of  the  bonds  held  by 
said  executors  are  amply  secured  by  first  mortgage  on 
real  estate  in  the  city  of  Brooklyn,  and  are  worth  more 
than  par,  and  have  not  depreciated  in  value  while  held 
by  said  executors." 

It  appears  from  the  testimony  that  the  major  part  of 
the  security,  in  both  classes  of  these  bonds,  consists  of 
the  tracks,  and  right  to  the  use  of  the  streets  through 
which  the  road  runs.  It  cannot  be  said  that  they  own 
•  the  fee  in  the  land  over  which  they  run.  It  is  true  that 
the  courts  of  this  State  have  held  that  railroad  tracks 
and  the  structure  are  to  be  deemed  real  estate  for  the 
purpose  of  taxation,  but  I  do  not  think  that  they  did 
or  will  go  so  far  as  to  hold  that  bonds  secured  by  a 
mortgage  upon  a  horse  railroad  track  are  such  real  estate 
security  as  would  authorize  trustees  to  invest  trust 
funds  therein.  But  in  this  case  the  trustees  answer, 
by  saying  that  the  greater  portion  of  the  invest- 
ment was  made  by  the  testator  in  his  lifetime,  and 
that  the  bonds  have  increased  in  value,  and  that 
they  are,  therefore,  justified  in  retaining  them ;  and, 
further,  that  they  are  requested  by  a  majority  of  the 
parties  in  interest  to  retain  them,  and  refer  me  to 
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several  authorities  holding  that  executors  and  ad- 
ministrators are  not  chargeable  with  loss,  which  has 
occurred  within  the  usual  time  in  the  administration  of 
estates.  That  presents  altogether  another  question. 
Had  a  loss  on  said  bonds  occurred  within  a  reasonable 
time  after  the  death  of  the  testator,  and  had  it  been 
shown  that  they  were  acting  in  good  faith,  and,  in  their 
opinion,  for  the  best  interest  of  the  estate,  they  should 
not  be  chargeable  with  such  loss ;  but  in  this  case  the 
testator  has  been  dead  for  eleven  years,  and  no  such 
rule  applies,  for  they  are  holding  the  fund  as  trustees. 

I  am,  therefore,  of  the  opinion  that  they  are  not  such 
security,  as  would  justify  the  trustees  in  holding,  or 
protect  them  in  case  of  loss. 

If  they  continue  to  hold  them,  they  do  it  at  their 
risk,  but  inasmuch  as  a  number  of  x>6rsons  who  are 
ultimately  entitled  to  the  fund,  have  in  writing  re- 
quested and  consented  that  the  trustees  hold  the  same, 
I  am  not  disposed  to  direct  their  conversion,  except  to 
the  extent  of  the  shares  of  the  x>ersons  not  signing  such 
request,  and,  as  to  such  shares,  the  decree  should  pro- 
vide that  a  sufficient  amount  be  converted,  and  invested 
in  such  i)ermanent  securities  as  are  recognized  by  law 
as  proj)er  in  which  to  invest  trust  funds.  In  all  other 
respecte,  the  report  of  the  referee  may  be  confirmed. 

Ordered  accordingly. 
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Kings  Couinnr.— Hon.  JACOB  I.  BERGEN,  Stjeeo- 

GATE. — December,  1883. 

Raven  v,  Nobton. 

In  the  matter  of  the  estate  of  Gai^en  O.    Nokton, 

deceased. 

A  special  proceeding  in  a  Sarrogate's  court,  instituted  to  procure  a  decree 
directing  a  decedent's  real  property  to  be  mortgaged  for  the  payment 
of  his  debts,  cannot,  after  jurisdiction  over  the  parties  has  been  ac- 
quired, be  abandoned  or  dismissed  except  by  the  entry  of  an  order 
to  that  effect. 

Where  such  a  special  proceeding  has  been  commenced  by  the  administra- 
tor of  a  decedent's  estate,  the  Surrogate's  court  may  require  him  to 
proceed  therein,  on  motion  of  a  creditor. 

Motion  by  Frank  O.  Raven,  a  judgment  creditor  of 
decedent's  estate,  to  compel  Nancy  Norton,  administra- 
trix thereof,  to  continue  a  special  proceeding  instituted 
by  her  for  the  disposition  of  decedent's  real  property. 
The  facts  appear  sufficiently  in  the  opinion. 

Joseph  K.  Murray,  for  the  motion, 

Butler,  Stilucah  &  Hubbard,  for  administratrix, 

JuDAH  P.  V00RHEE8,  special  guardian. 

The  Sueeogate. — (Men  O.  Norton  died,  intestate, 
August  6th,  1875.  Letters  of  administration  were  is- 
sued to  his  widow,  Nancy  Norton,  December  Slst,  1875. 
On  March  15th,  1876,  the  administratrix  presented  her 
petition  to  this  court  for  leave  to  mortgage  the  real  es- 
tate of  the  deceased  for  the  payment  of  his  debts. 
Upon  her  petition,  an  order  was  made  on  the  same  day 
to  show  cause  why  authority  to  mortgage  should  not 
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be  granted;  in  wMch  petition  she  alleged  that  the  prin- 
cipal debt  of  the  deceased  was  a  note  made  by  the 
testator,  dated  November  11th,  1870,  for  $2,335.00  with 
interest,  and  held  by  Frank  O.  Raven. 

After  due  service  and  publication  of  the  order,  on 
May  4th,  1876,  the  return  day,  a  special  guardian  of 
the  infant  children  of  Galen  O.  Norton  was  appointed, 
and  the  matter  was  adjourned  to  a  later  day. 

Subsequently,  one  Raven  presenting  his  claim  to  the 
administratrls:  in  pursuance  of  her  notice  to  creditors, 
she  rejected  it.  Suit  was  thereupon  brought  in  tho 
Supreme  court,  and  a  judgment  was  rendered  against 
the  administratrix  for  $2,736.52. 

It  appears  from  the  moving  papers  that  the  es- 
tate is  insufficient  to  pay  decedent's  debts.  Prank 
Raven,  the  judgment  creditor,  now  moves  that  the  ad- 
ministratrix be  directed  to  continue  her  proceeding  to 
mortgage  the  real  estate  of  the  decedent,  for  the  jmy- 
ment  of  said  judgment. 

The  administratrix  answers  that  she  abandoned  the 
proceedings  to  mortgage  on  the  return  day,  and  that 
they  are  not  pending,  and  consequently  the  Surrogate 
has  no  power  to  give  any  directions  in  connection 
therewith ;  and  further  objects  that  the  Surrogate  did 
not  acquire  jurisdiction  under  the  original  petition  for 
leave  to  mortgage. 

It  appears  to  me  that,  upon  the  motion  to  require 
the  administratrix  to  proceed  in  the  proceedings  for 
leave  to  mortgage  for  the  payment  of  debts,  the  ques- 
tion is  not  whether  there  are  defects  in  the  proceedings 
heretofore  had,  but  only  whether  the  proceeding,  de- 
fective or  not,  is  pending  undetermined,  and  whether 
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the  creditor  has  a  right  to  compel  its  prosecution. 

If  there  are  defects  in  the  proceedings,  the  heirs  can 
take  the  advantage  of  them  in  the  proceeding  itself, 
just  as  they  could,  should  the  administratrix  go  on 
voluntarily.  If  fatally  defective,  it  will  not  be  prejudi- 
cial to  the  heirs,  nor  will  their  title  be  divested. 

It  seems  to  me  that  a  proceeding  of  this  nature  must 
be  treated  the  same  as  if  it  had  been  an  action  where 
all  the  parties  had  been  served ;  the  court  once  having 
acquired  jurisdiction  of  the  parties,  it  could  not  be 
abandoned  or  dismissed  except  by  the  entry  of  an  order 
to  that  effect. 

I,  therefore,  think  the  proceeding  is  still  pending, 
and  that  it  is  only  necessary  to  designate  a  day,  when 
the  matter  shall  be  proceeded  with,  which  can  be  fixed 
on  settlement  of  the  order. 

Ordered  accordingly. 


-#-♦- 


Kings  County.— Hon.  JACOB  I.  BERGEN,  Subbo- 

GATE. — ^December,  1883. 

Matter  of  Hall. 

In  the  matter  of  the  judicial  settlement  of  tlie  acc&wni 
q/"  George  W.  Campbell  aikd  another^  as  execnr 
tors  of  and  trustees  under  the  wUl  of  Geobge 
C.  Hall,  deceased. 

While  the  term  "personal  representatives "  is  ordinarily  synonymous 
with  executors  or  administrators,  it  is  susceptible  of  a  different  in- 
terpretation ;  dv^r.,  as  being  equivalent  to  -widow  and  next  to  kin:— 
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tho  meaning  being  properly  dedudble  from  a  view  of  the  entire  in- 
stroment  T^herein  itoccors. 

Testator,  by  a  codicil  to  his  will,  bequeathed  to  his  mother  the  interest 
upon  $10,000,  which  sum  he  ordered  his  executors  to  set  apart,  and 
assigned  to  them  as  trustees,  directing  them  to  pay  the  income  to  her 
during  life,  "  and  upon  her  death  the  principal  sum  thereof  to  divide 
among  my  (his)  personal  representatives  as  personal  property.  *'  Tes- 
tator's widow  and  children  survived  him  and  his  mother.  By  other 
Ix>rtions  of  the  will,  it  appeared  that  he  intended  to  make  liberal 
provision  for  his  widow,  and  it  did  not  appear  that  he  intended  his 
executors  should  take  any  beneficial  interest  in  his  property. — 

Hddt  that  the  phrase  "  to  divide  among  my  personal  representatives  as 
personal  property"  meant — to  divide  the. fund  among  the  testator's 
next  of  kin,  including  his  widow,  in  the  proportion  prescribed  by 
the  statute  of  distributions. 

Authorities  as  to  the  definition  of  the  term,  personal  representatives,  or 
legal  representatives,  occurring  in  a  will— collated. 

Application'  for  construction  of  a  codicil  to  dece- 
dent'a  wiU,  w^TL  judicial  settlement  of  account  of  tes- 
tamentary trustees.  The  facts  apx)ear  sufficiently  in 
the  opinion. 

SioTH  &  WoODWAio),  for  executors, 

RiCHABD  Ingbaham,  for  Margaret  J.  Burnett  and  another. 

Charles  W.  Pleasai^ts,  epeoial  guardian. 

The  Subbooate. — George  C.  Hall,  by  a  codicil  to  his 
will,  made  the  following  provision:  '^I  hereby  give, 
devise  and  bequeath  unto  my  mother,  if  she  shall  sur- 
vive me,  the  interest  upon  the  sum  of  ten  thousand 
dollars,  which  sum  I  hereby  direct  my  executors  to  set 
apart  for  that  purpose,  and  which  sum  I  hereby  assign 
to  the  trustees  in  my  said  tvill  appointed,  and  direct 
them  well  and  securely  to  invest,  and  the  income 
thereof  to  pay,  as  often  as  convenient,  to  my  mother 
during  her  life,  and  upon  her  death  the  principal  sum 

Vol.  II  —s- 
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thereof  to  divide  among  my  personal  representatives  as 
personal  property. ' ' 

The  testator's  mother  survived  him.  The  snm  of 
ten  thousand  dollars  had  been  invested  pursuant  to 
the  codicil,  and  the  income  paid  to  the  testator's 
mother  during  her  life.  She  died  May  29th,  1880.  The 
executors  now  ask,  on  a  judicial  settlement  of  their 
account,  for  a  construction  of  this  codicU,  as  to  the  par- 
ties entitled  thereto.  The  phrase  "personal  represen- 
tatives" means  executors  or  administrators  (Bouvier, 
Law  Diet.). 

But  where  it  appears  from  the  context  of  the  will  that 
the  testator  could  not  reasonably  be  presumed  to  make 
such  a  gift  beneficial  to  the  executors,  courts  have 
sought  to  give  effect  to  the  testator's  intention  by 
means  of  i^me  secondary  sense  of  the  term  (2  Redf .  on 
Wills,  79). 

It  appears  to  me  perfectly  clear  that  the  testator  did 
not  intend,  by  the  use  of  the  words  personal  represen- 
tatives, to  bequeath  the  ten  thousand  dollars  to  the 
executors  for  their  own  use.  He  directs  them  to  divide 
it  as  personal  property,  and,  in  ascertaining  what  was 
his  intention,  it  is  necessary  to  examine  the  other  pro- 
visions of  the  will,  in  order  that  we  may  properly  con- 
strue the  language  here  used.  The  testator  left  a 
widow  and  three  children  surviving  him,  his  only  next 
of  kin  and  heirs  at  law.  One  child  has  died  since  the 
death  of  the  testator's  mother,  giving  by  his  will  all  his 
estate  to  his  mother  and  two  sisters,  in  equal  shares. 
The  widow  and  her  two  daughters  are  stiU  living.  The 
only  question  for  me  to  determine  is — does  the  widow 
take  one  third  of  this  fund  as  widow  ? 
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It  appears  from  the  will  that  the  testator  intended  to 
provide  liberally  for  his  wife,  for  by  it  he  devises  to 
her  his  farm  at  Brattleboro,  Vermont,  during  her  life, 
and  directs  that  one  fourth  of  the  residuary  be  invested 
for  her  benefit  during  her  life,  or  until  such  time  as 
she  remarries.  It  does  not  appear  from  the  will  that 
the  testator  intended  that  his  executors  should  take 
any  beneficial  interest  under  it ;  they  act  simply  in  a 
fiduciary  capacity,  to  preserve  and  protect  the  estate  for 
the  benefit  of  those  to  whom  by  the  will  the  property  is 
given.  The  language  used  in  the  codicil  is  not  simply 
to  divide  or  distribute,  but  to  distribute  as  personal 
property. 

This  phrase,  "as  personal  proi)erty,"  means  some- 
thing, else  why  add  it? 

It  appears  to  me  that  it  is  not  susceptible  of  any 
other  construction  than  that  the  testator  intended  to 
designate  individuals  answering  the  description  of  per- 
sonal representatives,  among  whom  it  shall  be  distrib- 
uted, as  the  laws  of  this  State  distribute  the  personal 
prox)erty  of  intestates.  It  is  to  be  distributed  among 
the  personal  representatives,  meaning  thereby  those 
persons  who  would  be  entitled  beneficially  under  the 
statute  of  distributions,  which,  in  this  case,  would  give 
to  the  widow  one  third,  and  the  residue  in  equal  shares 
to  his  three  children. 

The  testator  by  the  residuary  clause  in  his  will  gives 
the  residue  of  his  estate  to  his  executors,  in  trust  to 
divide  so  as  to  hold  one  share  for  his  wife  while  she 
remained  his  widow,  and  distribute  the  rest  among  his 
children.  By  the  first  codicil,  the  ten  thousand  dollars 
in  question  was  taken  out  of  the  residuary. 
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It  seems  to  me  that  it  is  not  nnreasonable  to  assume 
that  the  testator  intended,  when  he  said  ^^  divide  among 
my  personal  representatives  as  i)ersonaIproi)erty,"  that 
his  wife  shonld  be  entitled  to  share  in  the  fund  with  his 
next  of  T^iTi^  the  same  as  if  he  had  died  intestate. 

Personal  representatives  and  legal  representatives  are, 
in  most  cases,  identical  in  meaning  (Kilner  v.  Leech,  10 
Beav.^  368). 

In  the  case  of  Drake  v.  Pell  (3  Edw.  Ch.^  ^70),  Vice 
Chancellor  McCoun  says,  in  resi)ect  to  the  words,  legal 
representatives:  "if  the  proi)erty  transmitted  be  per- 
sonal estate,  the  persons  designated  by,  and  answering 
to,  this  description  are  those  who,  by  the  statute  of 
distributions,  are  known  as  the  next  of  kin,  and  not  the 
executors  or  administrators/'  So,  also,  in  Watson  v. 
Bonney  {2  Saivdf.^  ilT)^  the  court  says :  "the  term, 

legal  representatives,  is  not  used in  its 

ordinary  sense executors  or  adminis- 
trators. It  is  those  legal  representatives  who  are  desig- 
nated by  the  statute  of  distribution  of  intestates' 
estates." 

In  reviewing  the  English  authorities  upon  this  point, 
I  am  satisfied  that  thp  widow  of  George  C.  Hall  would 
take  a  third  of  this  fund  as  widow.  In  the  case  of  Cot- 
ton V.  Cotton  {2  Beav.j  ff7),  the  testator  directed  certain 
funds  to  be  divided  between  the  gentlemen  thereinafter 
named,  or  the  legal  representatives  of  such  persons. 
One  of  the  gentlemen  named  was  John  Cotton  who  died 
before  the  testator,  leaving  a  widow  and  nine  children, 
and  the  question  was  whether  the  phrase,  legal  repre- 
sentatives, included  the  widow.  The  Master  of  the 
RoUs  held  that  legal  representatives  are  those  persons 
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who  would  be  entitled  beneficially  nnder  the  statute  of 
distributions,  and  the  decree  gave  one  third  to  the 
widow.  This  case  is  cited  with  approval  in  many  of 
the  English  cases. 

In  HoUoway  v.  RadcMe  (SS  JBeav.y  16 i)  and  Wilson 
V.  Pilkington  {11  Jurist,  637),  it  was  held  that  personal 
representatives  means  next  of  kin.  Jarman  on  Wills 
{5th  Am.  ed.  [R.  &  T.\  vol.  2,  p.  649),  says  that  legal  rep- 
resentatives and  personal  representatives  have  been  con- 
strued as  description  of  the  persons  taking  the  personal 
estate  under  the  statute  of  distributions.  See,  also. 
Bridge  v.  Abbot  {S  B.  C.  C,  m)- 

I  am,  therefore,  led  to  the  conclusion  that  the  words 
"  to  divide  among  my  x)ersonal  representatives  as  -per- 
sonal  property"  means  to  divide  the  fund  among  the 
testator^  s  next  of  kin,  and  his  widow,  under  the  statute 
of  distributions. 

Decreed  accordingly. 


-*-♦- 


Ki:?rGS  CoTnrrr.— Ho2^.  JACOB  I.  BERGEN,  Sureo- 

GATE. — ^February,  1884. 

CONSELTEA  V.   WaLKEB. 

In  the  matter  of  iheprdbaie  of  the  wiU  of  William  S. 

BoGEBT,  deceased. 

The  proponent  of  a  will,  being  compelled  by  Code  Civ.  Pro.,  §  2618  to 
caU  both  snbscriblng  witnesses,  is  not  within  the  rule  according  to 
which  a  party  producing  a  witness  is  deemed  to  represent  him  as 
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worthy  of  credence;  he  may,  therefore,  ask  for  a  finding  in  opposi- 
tion to  the  uncontradicted  testimony  of  such  a  witness. 

Upon  an  application  for  probate  of  the  will  of  a  decedent,  it  appeared 
that  the  same  was  in  the  handwriting  of  decedent,  that  he  was 
familiar  with  the  requisite  formalities  of  execution,  and  that  the 
witnesses  did  not  subscribe  in  each  other's  presence.  The  witness 
first  signing  testified  to  facts  constituting  a  due  publication.  Accord- 
ing to  the  other,  at  the  time  when  he  was  requested  to  sign,  the  name 
of  decedent  was  in  plain  view  at  the  end  of  the  will,  but  the  latter 
neither  acknowledged  the  signature  nor  mode  a  declaration  of  the 
testamentary  character  of  the  instrument ;  there  was,  however,  an 
attestation  clause,  reciting  such  declaration.  This  witness  appeared 
unworthy  of  credence. — 

Held,  that  the  testimony  of  the  second  witness  was  insufficient  to  over- 
throw the  presumption  arising  from  the  circumstances,  and  that  the 
proof  was  such  as  to  justify  the  admission  of  the  will  to  probate. 

It  aeeim,  that  the  same  presumption,  in  respect  to  the  observance  of  the 
prescribed  formalities  of  execution  of  a  last  will,  as  are  available 
under  the  English  statute,  may  be  indulged  by  the  courts  of  this 
8tate. 

Application  for  the  probate  of  decedent's  will,  made 
by  Charles  L.  Walker,  the  executor  therein  named  ; 
opposed  by  Sarah  D.  Conselyea,  and  others,  heirs  at 
law  and  next  of  kin  of  decedent.  The  facts  appear 
sufficiently  in  the  opinion. 

RuFus  T.  Griggs,  and  M.  J.  McKenna,  for  proponenU 
£astmai7  <fe  Garrbtbon  and  Sooville  &  DbWitt,  for  contestants. 

The  Subrogate. — ^The  evidence  in  these  proceedings 
shows  that  the  deceased  signed  the  paper  propounded, 
and  acknowledged  the  signature  to  be  his  ;  declared 
the  instrument  to  be  his  last  will  and  testament,  and 
requested  the  witness  Gray  to  become  a  witness  there- 
to ;  that  subsequently  he  requested  the  witness  Fowler 
to  sign  ^'  as  a  witness,"  but,  according  to  his  testimony, 
without  either  acknowledging  the  signature  or  declar- 
ing it  to  be  his  will. 
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The  question  before  me  is  whether  the  instrument  has 
been  sufficiently  proved,  to  authorize  its  being  admitted 
to  probate. 

The  statute  provides  that  the  testator  shall  sign  in  the 
presence  of  the  witnesses  or  acknowledge  the  signature 
to  be  his,  and  declare  the  instrument  to  be  his  last  will 
and  testament.  The  attestation  clause  is  faulty,  in  that 
it  omits  to  state  that  the  witnesses  signed  at  the  request 
of  the  testator.  Now,  in  view  of  this,  is  it  competent 
for  this  court  to  admit  the  paper  to  probate  ? 

The  testator  is  shown  to  be  familiar  with  the  requisite 
formalities  attending  the  execution  of  a  will,  for  they 
were  observed  at  the  time  Mr.  Gray  became  a  witness, 
as  testified  to  by  him,  and  this  was  previous  to  Fowler 
becoming  a  witness. 

*' The  result  of  the  authorities  upon  the  probate  of 
wills  is  that  the  question  of  the  due  execution  of  a  will 
is  to  be  determined,  like  any  other  fact,  in  view  of  all  the 
Intimate  evidence  in  the  case,  and  that  no  controlling 
effect  is  to  be  given  to  the  testimony  of  the  subscribing 
witnesses  "  (Orser  v.  Orser,  i?^  N.  F.,  62).  And  if  the 
person  executing  the  will  is  shown  to  be  familiar  with 
the  law  upon  the  subject,  the  presumption  that  the 
formalities  have  been  observed  is  very  strong,  and 
should  the  testimony  of  a  subscribing  witness  amount 
to  a  positive  denial,  the  relative  weight  of  the  conflicting 
proof  would  then  dei)end  upon  the  apparent  integrity 
and  intelligence  of  the  witness,  and  the  circumstances 
surrounding  the  particular  case  (id.,  55,  SJ^). 

Fowler's  testimony  should  be  carefully  scrutinized. 
He  is  an  interested  party ;  the  manner  of  giving  and  its 
matter  axe  such  as  to  lead  me  to  conclude  that  he  cannot 
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in  tliis  matter  be  relied  npon.  The  majdm  ^ '  Falsus  in 
U710,  falsus  in  omnibus^'*  applies  with  unusual  force. 
He  is  a  party  to  these  proceedings,  and,  though  a  man 
of  more  than  ordinary  intelligence,  says  he  does  not 
know  whether  or  not  he  is  interested,  or  whether  he 
will  be  benefited  by  the  instrument  being  rejected — a 
statement  unworthy  of  credence.  There  are  other  por- 
tions equally  improbable  and  unworthy  of  belief.  I, 
therefore,  do  not  think  it  should  be  considered  in  deter- 
mining the  question.  "  When  a  party  in  a  civil  action 
deliberately  swears  false  to  one  material  part  of  his  tes- 
timony, and  the  jury  are  satisfied  that  he  has  so  sworn 
false — ^intentionally  false — ^they  are  not  only  at  liberty, 
but  it  is  sometimes  the  duty  of  the  jury,  to  reject  the 
whole.  The  maxim  is  '  FaZsus  in  uno^  falsus  in  omni- 
bus' "  (Moett  V.  People,  85  N.  Z.,  373). 

Though,  undoubtedly,  the  general  rule  is  that  an 
uncontradicted  witness  must  be  believed,  it  is  subject 
to  the  qualification  that  when  his  testimony  is  improb- 
able, or  where  he  is  interested,  or  impeached,  the  court 
or  jury  is  not  bound  blindly  to  adopt  his  testimony  as 
true  (Elwood  v.  The  Western  Union  Telegraph  Co.,  J^B 
N.  r.,  653;  Gildersleeve  v.  Landon,  73  N.  Z.,  609; 
Moett  V.  People,  supra;  McNulty  v.  Hurd,  86  N.  F., 
5i7).  In  Orser  v.  Orser  {suprcC)^  there  was  an  attestation 
clause,  one  witness  was  dead,  and  the  other  testified  to 
facts  which  negatived  the  contention  that  the  proper 
formalities  had  been  observed,  yet  the  court  said  the 
jury  were  at  liberty  to  find  the  proper  execution  of  the 
instrument.  It  is  true  that  there  was  a  full  attestation 
clause,  and  therefore  the  question  remains,  whether  or 
not  there  is  a  presumption  from  the  circumstances. 
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The  attestation  clause  is  sufficient  as  a  declaration 
that  it  is  his  will,  and  the  sole  question  is  whether  or 
not  I  can  conclude  there  was  an  acknowledgement  of  his 
signature.  Even  under  Mitchell  v.  Mitchell  {77  N.  Z, 
696 ;  s.  c,  16  Hun^  97)^  an  acknowledgement  was  here 
proved.  When  Fowler  was  requested  to  become  a 
witness,  the  signature  of  the  deceased  was,  he  said,  in 
full  view.  That  circumstance  was  there  conceded  by 
the  court  to  be  sufficient.  The  case  was  distinguished 
from  Baskin  v.  Baskin  {k8  Barh.^  W0\  affirmed  in  the 
Court  of  Appeals,  where  that  was  held  a  sufficient 
acknowledgement  under  the  statute. 

In  Hands  v.  James  (ComynSy  631\  the  court  said : 
"  The  witnesses,  by  the  statute  of  frauds,  ought  to  set 
their  names  as  witnesses  in  the  presence  of  the  testa- 
trix, but  it  is  not  required  by  the  statute,  that  this 
should  be  taken  notice  of  in  the  subscription  to  the 
will ;  and  whether  inserted  or  not,  it  must  be  proved. 
If  inserted  it  does  not  conclude,  but  it  may  be  proved 
contraj  and  the  verdict  may  find  contra ;  then  if  not 
conclusive  when  inserted,  the  omission  does  not  con- 
clude it  was  not  so,  and  therefore  must  be  proved  by 
the  best  proof  which  the  nature  of  the  thing  will 
admif 

Again,  in  Croft  v.  Pawlet  {^  Strange^  1109\  the  attes  - 
tation  clause  was  defective,  in  that  it  did  not  state  a 
signing  in  the  presence  of  the  testator.  The  court  held 
it  was  evidence  to  be  left  to  the  jury  of  a  compliance 
with  all  the  circumstances,  and  a  verdict  was  given  for 
the  will. 

In  Brice  v.  Smith  (  WWUb^  Jf),  the  witnesses  were  both 
dead,  and  the  attestation  clause  was  defective  in  not 
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stating  that  the  iiustrament  had  been  signed  by  the 
witness  in  the  presence  of  the  testator.  The  court  held 
the  will  was  well  proved,  relying  npon  Hands  v. 
James  (supra).  Chancellor  Walworth,  in  Chaffee 
V.  Bapt.  Miss.  Conv.  (10  Paiges  C%.,  90),  says :  "In- 
deed, it  has  been  decided  that  a  formality  of  this  kind, 
not  noticed  in  the  attestation  clause,  may  even  be  pre- 
sumed from  circumstances,  after  the  witnesses  to  the 
will  are  dead,''  citing  Croft  v.  Pawlet  (supra) ;  Brice  v. 
Smith  (supra) ;  and  Hands  v.  James  (supra). 

The  circumstances  here  relied  upon  are  that  the  tes- 
tator was  familiar  with  the  requisite  formalities  (Orser 
V.  Orser,  supra);  knew  its  contents  and  character 
(Gilbert  v.  Knox,  6S  N.  T.,  12S) ;  the  will  was  in  the 
handwriting  of  the  testator.  Since  January  1st,  1838, 
when  the  present  English  statute  of  wills  took  effect, 
the  courts  have  had  to  consider  the  question  now  before 
me  I  do  not  apprehend  there  is  any  difference  in  the 
force  of  an  attestation  clause  under  their  law  from  that 
under  ours.  It  is  true,  their  statute  declares  no  formal 
attestation  necessary,  a  declaration  which  coincides 
with  the  construction  of  our  own  legislation  upon  the 
subject.  Their  statute,  as  ours,  prescribes  certain  for- 
malities, and  any  presumption  that  is  available  in 
their  courts  can  be  indulged  in  by  us.  In  Re  Sea- 
gram (3  Notes  of  Cases^  436),  there  was  no  attes- 
tation clause ;  the  wUL  was  admitted  though  the 
witnesses  were  dead.  The  same  in  Re  Johnson  (2  Our- 
lets,  Sjj.!).  The  same  in  Re  Luffman  (6  Notes  of  Causes, 
183\  where  the  attestation  clause  was  defective  and  the 
whereabouts  of  the  witnesses  unknown. 

In  Leech  v.  Bates  (6  Notes  of  CaseSy  699),  two  codicils 
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purported  to  be  signed  by  the  testator  and  attested  re- 
spectively by  witnesses,  tlie  clause  of  attestation  being 
ijnx)erf ect ;  one  witness  deposed  to  facts,  which,  if  true, 
would  show  that  the  statute  had  not  been  complied 
with,  but  circumstances  proved  that  his  recollection 
could  not  be  relied  upon.  Held,  as  positive  aflSrmative 
evidence  was  unnecessary,  the  presumption  from  the 
circumstances  was  that  the  proper  formalities  had  been 
observed.  And  in  Wright  v.  Rogers  {1  Law  Hep.,  Pro- 
bate and  Divorce,  678\  the  same  was  held  where  one  of 
the  subscribing  witnesses  was  dead,  and  the  other  testi- 
fied that  the  witnesses  did  not  sign  in  the  presence  of 
the  testator. 

There  is  an  additional  question  to  be  examined,  and 
that  is  whether,  in  view  of  the  circumstance  that  the 
witness  Fowler  was  produced  upon  the  part  of  the  pro- 
ponent, the  rule  applies  that,  as  he  was  presented  as  a 
credible  witness,  the  proponent  cannot  ask  for  a  finding 
in  cq3position  to  his  uncontradicted  testimony. 

Under  §  2618  of  the  Code  of  Civil  Procedure,  the  pro- 
ponent was  bound  to  examine  the  witness  to  the  will. 
He  was  comi)etent  to  testify  on  direct  examination  (Trus- 
tees of  Auburn  Seminary  v.  Calhoun,  25  N.  Z.,  4^5), 
though  not  upon  the  part  of  the  contestants,  as  to 
transactions  with  the  deceased.  Where  the  law  obliges 
one  to  call  a  witness  he  may  be  impeached  (1  Greenleaf 
on  Evidence,  §  U3\  and  a  party  is  at  liberty  to  contra- 
dict the  testimony  of  his  own  witness,  though  indi- 
rectly he  may  be  impeached  thereby  (Id.). 

Here,  the  testimony  of  this  witness  is  not  sufficient 
to  overthrow  the  presumption  arising  from  the  circum- 
stances. 
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I  do  not,  therefore,  think  this  forms  any  objection 
to  the  conclusion  at  which  I  have  arrived,  which  is  that 
the  instrument  was  properly  executed  and  should  be 
admitted  to  probate. 

Decreed  accordingly. 


■♦♦4- 


Kings  County.— Hon,  JACOB  I.  BERGEI?',  Subro- 
gate.— ^March,  1884. 

Candleb  v.  Candler. 

In  tJie  Toaiter  of  the  judicial  settlement  of  the  account 
of  Flamen  B.  Candler  and  Charles  W.  Bangs, 
as  eocecujUyrs  of  the  wiU  of  Marcia  A.  Welch, 
deceased, 

a  pecuniary  bequest  to  one  for  life,  with  power  to  him  to  dispose  of  the 
same  by  will  among  specified  persons,  accompanied  with  a  bequest 
oyer,  in  default  of  such  a  disposition,  does  not  come  within  the  rule — 
that  a  bequest  over  of  what  shall  remain,  or  be  left,  of  a  legacy,  up- 
on the  death  of  a  first  legatee,  is  void  for  uncertainty. 

Testatrix,  by  her  will,  gave  to  her  daughter,  C,  one  fourth  of  the  resi- 
duary proceeds  of  the  conversion  of  her  estate,  "to  have  and  to 

hold  for  her  separate  use  <funn^  Atff  natwralUfe, and 

to  be  disposed  of  by  her  at  her  death  among  her  lawful  issue  in 
such  proportions  as  she  shall  direct  and  appoint.  But  if  she  shall 
die  without  making  such  appropriation,  then  I  direct  the  same  to  be 
divided  among  such  issue,  in  the  same  proportions  as  if  it  had  been 
her  property  at  the  time  of  her  death."  0.  contended  that  the  gift 
to  her  was  absolute. — 

HM,  that  the  will  created  a  valid  remainder  in  the  fund,  in  favor  of  C.'s 
issue,  subject  to  a  power  to  C.  to  apportion  the  same  among  such 
issue,  at  her  volition. 

Foose  V.  Whitmore,  83  N.  F.,  405 ;  Campbell  v.  Beaumont,  01^.,  405— 
distinguished. 
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This  was  a  request  for  a  construction  of  decedent's 
will,  upon  judicial  settlement  of  executors'  account. 
The  facts  appear  sufficiently  in  the  opinion. 

Yah  Winklb,  Candler  &  Jat,  for  exeeutars. 

HiTCHELL  L.  Erlakgbb,  foT  Jfarcia  L,  Candler. 
Qbobob  Y.  BBO^KR,for  Wdthea  A.  Merritt,  and  otAen. 
Obobob  a.  Halbbt,  special  guardian. 

The  Subrogate. — ^The  executors  have  submitted 
their  account  for  a  judicial  settlement,  and,  in  order  to 
determine  the  rights  of  the  parties,  have  asked  for  a 
construction  of  a  part  of  the  eleventh  clause  of  the  will, 
which  reads  as  follows :  "And  in  conclusion  I  direct 
my  executors  and  trustees  of  this  my  last  will  and  tes- 
tament, in  order  to  meet  the  demands  on  my  estate  as 
herein  set  forth,  to  sell,  as  soon  after  my  decease  as 
may  be,  all  real  estate  of  which  I  may  be  possessed  at 
that  time,  all  furniture,  bonds  or  bank  stock  or  any 
other  articles  of  value  not  covered  by  this  testa- 
ment ;  and  after  providing  for  what  has  already  been 
named,  to  dispose  of  the  remainder  in  the  following 
manner :  To  Mrs.  Marcia  Lilian  Candler  one  fourth 
of  the  proceeds  of  said  amount,  to  have  and  to  hold  for 
her  separate  use  during  her  natural  life,  free  from  the 
debts,  control  or  engagements  of  her  husband,  and  to 
be  disposed  of  by  her  at  her  death  among  her  lawful  is- 
sue in  such  proportions  as  she  shall  direct  and  appoint. 
But  if  she  shall  die  without  making  such  appropria- 
tion, then  I  direct  the  same  to  be  divided  among  euch 
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issue,  in  the  same  proportions  as  if  it  had  been  her 
proi)erty  at  the  time  of  her  death." 

It  is  claimed  by  the  executors,  and  the  guardian  ad 
litem  for  Mrs.  Candler' s  children,  that  the  legacy  be- 
queathed to  Mrs.  Candler  is  for  her  life  only,  and  that 
the  gift  over  to  her  children  is  valid,  subject  only  to 
the  power  given  to  Mrs.  Candler  to  dispose  of  it  by  will 
among  her  lawful  issue;  while,  on  the  other  hand, 
Mrs.  Candler  contends  that  the  bequest  to  her  is  abso- 
lute. 

The  rule  laid  down  in  1  Jarman  on  Wills  {H.  <fe  T. 
ed.y  663y  664)  ifl  that  a  bequest  of  what  shall  remain,  or 
be  left  at  the  decease  of  the  prior  legatee,  or  of  what 
the  legatee  is  possessed  of  at  the  time  of  death,  or  of 
what  he  does  not  want,  or  does  not  spend,  or  of  what 
remains  undisposed  of,  is  void  for  uncertainty. 

But  where  property,  whatever  be  its  nature,  is  ex- 
pressly limited  to  the  first  taker /or  life^  there  is  not, 
it  is  believed,  any  case  in  which  such  expressions  have 
been  held  to  render  the  ultimate  gift  void.  See  Cooper 
V.  Williams  {PrecederUs  in  CJiancery^  71,  case  66). 

In  Cumick  v.  Tucker  (17  Law  Hep.  {Eq.  cas.\  3S0\ 
the  testator  left  all  his  property,  real  and  personal,  to 
his  wife,  for  her  sole  use  and  benefit,  in  the  full  confi- 
dence that  she  would  so  dispose  of  it  among  all  their 
children,  during  her  lifetime  and  at  her  decease,  doing 
equal  justice  to  all  of  them  ;  it  was  there  held  that  the 
wife  took  merely  a  life  estate,  and  that  a  trust  waa  cre- 
ated in  favor  of  the  children.  The  same  rule  was 
maintained  in  Ware  v.  Mallard  {16  Jurist ^  4^S);  Pinck- 
ney  v.  Pinckney  {1  Brad/.,  272), 

But  it  is  urged,  by  the  learned  counsel  for  Mrs. 
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Candler,  that  the  power  given  to  the  first  legatee  to 
dispose  of  the  fund  is  absolute,  and  therefore  the  re- 
mainder over  is  void  for  repugnancy.  In  the  case  at 
bar,  the  fund  was  given  to  the  first  legatee  for  life  only, 
and  the  power  of  disposing  of  the  remainder  was  Umi* 
ted  to  her  to  dispose  of  it  at  her  death  among  her  law- 
ful issue,  in  such  proportions  as  she  shaU  direct  and 
appoint ;  it  was  not  absolute,  for  there  was  no  power 
given  to  dispose  of  the  fund  in  any  way,  other  than 
among  her  issue. 

In  the  case  of  Foose  v.  Whitmore  {82  N.  r.,  4^5), 
the  testator  bequeathed  all  his  property  to  his  wife 
^^oTdy  regTiesting  Tier  at  the  close  of  her  life  to  make 
such  disposition  among  my  children  and  grandchUdren 
as  shall  seem  to  her  good."  It  was  held  that  the  gift 
to  the  wife  wa^s  absolute  ;  the  decision  was  based  upon 
the  fact  that  it  was  a  mere  request  or  recommendation 
that  the  devisee  consider  the  claims  of  the  children  and 
grandchildren. 

So,  also,  is  the  case  of  Campbell  v.  Beaumont  {91 N. 
r.,  i6i\  where  testator  gave  to  his  wife  all  his  property 
"  to  be  enjoyed  by  her  for  her  sole  use  and  benefit,  and, 
in  case  of  her  decease,  the  same,  or  such  portion  as  may 
remain  thereof,  it  is  my  will  that  the  same  shall  be  re- 
ceived and  enjoyed  by  her  son  Charles."  There  it  was 
held  that  the  limitation,  if  intended,  was  inconsistent 
with  the  absolute  gift,  and  the  wife  took  the  title. 

In  neither  of  these  cases  was  the  estate  given  to  the 
widow  qualified.  The  case  under  consideration  differs 
materially  from  them ;  for  the  estate  given  to  the  first 
legatee  was  qualified,  viz:  for  life,  and,  after  her  death. 
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to  her  issue,  subject  to  the  power  of  disposal  by  her 
among  her  lawful  issue. 

It  would  seem  that  the  testatrix  intended  that  her 
grandchildren  should  receive  the  fund  after  the 
mother's  death ;  for  she  adds :  "If  she  shall  die  with- 
out making  such  appropriation,  then  I  direct  the  same 
to  be  divided  among  such  issue  in  the  same  proportions, 
as  if  it  had  been  her  property  at  the  time  of  her  death ; " 
thereby  clearly  expressing  her  intention,  by  dividing 
the  property  among  the  issue  of  her  daughter,  in  case 
she  failed  to  exercise  the  power  of  appointment  as 
given  to  her  by  the  will. 

The  power  of  disposition  in  this  case  was  only  for  a 
special  purpose,  viz :  to  divide  among  her  lawful  issue 
as  she  shall  direct.  The  scheme  of  the  testatrix  is  very 
apparent.  She  intended,  first,  to  give  the  use  of  the 
fund  to  Mrs.  Candler  for  life,  and  after  her  death  it 
was  to  be  equally  divided  among  the  issue  of  Mrs. 
Candler,  with  a  power  to  Mrs.  Candler  to  divide  the 
same  among  her  issue,  in  such  proi)ortion  as  she  might 
direct  or  appoint.  The  testatrix  undoubtedly  wished 
to  leave  a  discretionary  power  to  her  daughter,  in.  order 
that  she  might  discriminate  in  making  the  division 
among  her  issue,  if  for  any  reason  she  might  consider 
one  more  entitled  to  consideration  than  the  others. 

I  am,  therefore,  of  the  opinion  that  the  remainder 
created  for  the  benefit  of  the  issue  of  Mrs.  Candler  is 
valid,  subject  only  to  the  power  of  disposal  given  to 
her  by  the  will  to  apportion  the  same  among  her  issue 
as  she  may  direct,  and  that  the  decree  should  provide 
that  the  one  fourth  of  the  proceeds  under  the  eleventh 
clause  of  the  will,  without  interest,  be  paid  to  Mrs. 
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Candler  for  her  use  during  her  natural  life,  and  after 
her  death  to  her  issue,  subject  only  to  the  power  of  ap- 
portionment as  provided  in  the  wiU, 
Decreed  accordingly. 


-#-*■ 


Ktnos  County.— Hon.  JACOB  I.  BERGEN,  Surbo- 

GATE. — ^June,  1884. 

Smith  v.  Meakim. 

In  the  matter  of  the  estate  of  William  Meakim,  <Z<?- 

ceased. 

Decedent's  family  pliysiclan,  S.,  having  presented  to  the  administrator 
his  bill  for  services,  amounting  to  $1,098,  the  same  was  rejected;  re- 
ferred under  the  statute,  and  a  judgment  rendered,  against  the  ad- 
ministrator, for  $546.16,  after  a  trial,  in  which  the  remainder  of  the 
claim  was  held  to  be  barred  by  the  statute  of  limitations,  and  a  note 
of  claimant,  set  up  as  a  counterclaim,  was  held  barred  in  like  man- 
ner. Subsequently,  S.  wrote  to  the  administrator  that  he  expected 
to  allow  this  note,  if  he  could  have  a  fair  settlement  of  his  account 
against  decedent.  The  latter*s  real  property  having  been  thereafter 
sold  to  pay  his  debts,  etc.,  and  S.  applying  for  payment  of  his  judg- 
ment from  the  proceeds  of  sale,  it  was  contended  that  S.  had,  by  his 
written  admission,  taken  the  note  out  of  the  statute  of  limitations, 
and  that  the  same  should  be  credited  upon  the  judgment. — 

Hdd,  that  the  promise  was  conditional,  and,  not  having  been  accepted, 
did  not  operate  as  contended,  and  that  6.  should  receive  the  amount 
of  his  judgment  exclusive  of  costs,  with  interest  from  the  date  of 
entry. 

The  debts  mentioned  in  Code  Civ.  Pro.,  §  3740,  which  permits  a  de- 
cedent's real  property  to  be  disposed  of  "for  the  payment  of  his  debts 
and  funeral  expenses,"  do  not  include  costs  and  allowances  granted 
by  a  decree  refusing  probate  to  the  decedent's  will. 

Code  Civ.  Pro.,  §  2793,   subd.  5,— which  provides  that  "out  of  the 

remainder  of  the  money"  arising  from  a  sale,  etc.,  of  a  decedent's 

real  property,  for  the  payment  of  debts,  etc.,   "must  be  paid  the 

sum,  if  any,  which  has  been  found  to  be  due  to  the  executor  or 

Vol.  II.— 9. 
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administrator,  upon  a  Judicial  settlement  of  his  accoimt,  af  ler  apply- 
ing thereupon  the  proceeds  of  the  personal  property  '* — refers  to 
those  debts  of  the  decedent  for  which  the  court  could  order  a  sale  of 
the  realty,  and  not  to  expenses  incurred  in  administration,  such  as 
costs  and  allowances  on  a  contest  over  the  probate  of  the  will. 

Accordingly,  where  costs  and  allowances  had  been  granted  by  a  decree 
refusing  probate  of  decedent's  will,  it  was — 

Sdd,  that  the  same  could  not  be  paid  out  of  the  proceeds  of  a  sale  of 
his  real  property,  had  under  Code  Civ.  Pro.,  §  2749,  et  geq,, 
although  the  decree  granting  the  costs  directed  the  same  to  be  paid 
by  the  administrator  when  appointed,  as  a  part  of  the  expenses  of 
administration. 

Application  for  distribntion  of  proceeds  of  sale  of 
decedent's  real  property,  made  for  the  payment  of  his 
debts  and  funeral  expenses,  in  a  special  proceeding  in- 
stitnted  by  Hugh  T.  Meakim,  administrator  of  his 
estate.    The  facts  appear  sufficiently  in  the  opinion. 

M.  D.  QoTTLD,  for  administrator, 

A.  H.  Dailet,  for  erediton, 

H.  D.  BmDBALL,/e?r  0.  K  Smith. 

Chas.  a.  Richabdsok,  special  guardian. 

The  Subrogate. — ^This  an  application  for  the  dis- 
tribution of  the  fund  arising  from  the  sale  of  the  dece- 
dent's  real  estate  for  the  payment  of  his  debts  and 
funeral  expenses. 

It  appears  that  the  administrator,  in  the  administra- 
tion of  the  estate,  ascertained  that  the  personal  prop- 
erty was  insufficient  to  pay  the  debts  of  the  decedent. 
He  accordingly  petitioned  this  court  for  leave  to  sell 
the  real  estate  for  that  purpose,  which  petition  was 
granted,  and  the  real  estate  was  sold,  realizing  the  sum 
of  $3,208.91,  which  is  now  in  the  hands  of  the  county 
treasurer. 
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Upon  this  application  for  the  distribution  of  the 
fond,  two  questions  arise :  1st. — ^What  amount  should 
be  allowed  Dr.  O.  H.  Smith  for  medical  attendance 
rendered  William  Meakim,  deceased,  and  his  family  ? 

The  evidence  discloses  the  fact  that  Dr.  Smith  was 
the  family  physician  and  had  attended  the  decedent 
and  his  family  from  April  10th,  1870,  to  June  24th,  1878 ; 
that  he  had  presented  a  bill  to  said  administrator  for 
his  services,  amounting,  with  interest,  to  the  sum  of 
$1,098 ;  that  said  claim  was  rejected  by  the  adminis- 
trator, and  subsequently,  under  the  statutes,  was  re- 
ferred to  George  H.  Fisher,  Esq.,  to  hear  and  determine, 
and  after  a  trial  upon  the  merits  a  judgment  was 
entered,  on  November  19th,  1881,  against  said  adminis- 
trator and  in  favor  of  Dr.  Smith  for  the  sum  of  $546.16, 
exclusive  of  costs,  the  balance  of  the  claim  being  ex- 
cluded by  the  court,  on  the  ground  that  it  was  barred 
by  the  statute  of  limitations. 

Upon  the  return  of  the  citation  for  the  distribution 
of  the  fund  now  in  the  hands  of  the  county  treasurer, 
it  was  sought  to  reduce  the  amount  of  said  judgment 
under  §  2767  of  the  Code  of  Civil  Procedure,  by  estab  • 
lishing  a  counterclaim  in  favor  of  the  administrator, 
and  against  Dr.  Smith.  The  same  counterclaim  was 
pleaded  in  the  above  mentioned  action  in  the  Supreme 
court,  and  that  court  refused  to  allow  it,  holding  that 
the  note  which  constituted  the  counterclaim  was  barred 
by  the  statute  of  limitations. 

It  is  now  claimed  that,  in  May,  1881,  Dr.  Smith  wrote 
to  Nelson  Meakim  that  he  expected  to  allow  said  note 
and  interest,  if  he  could  have  a  fair  settlement  of  his 
account  against  William  Meakim,  deceased ;  which,  it 
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is  now  urged  takes  the  note  out  of  the  statute  of  luni- 
tations,  and  requires  that  it  should  be  credited  on  ac- 
count of  said  judgment.  But  Dr.  Smith  in  explanation 
says  that  he  did  not  intend  to  waive  his  right  to  the 
statute  of  limitations,  on  said  note,  unless  the  admin- 
istrator of  William  Meakim,  deceased,  would  admit  his 
entire  claim  as  originally  presented,  for  medical  servi- 
ces from  1870,  which  claim  included  the  amount  ex- 
cluded by  the  Supreme  court  in  the  said  action,  as  being 
barred  by  the  statute  of  limitations ;  but  that  he  was 
wiUing,  if  the  administrator  would  pay  his  entire  claun 
as  originally  presented,  to  credit  the  administrator  with 
the  amount  of  said  note,  and  that  this  was  what  he  re- 
ferred to  in  his  letter  to  Nelson  Meakim,  when  he  said : 
"  All  I  want  is  a  fair  settlement." 

I  am  of  the  opinion  that,  after  the  trial  of  the  case 
upon  the  merits,  and  a  judgment  having  been  rendered 
against  the  administrator,  in  which  the  same  issues 
were  involved,  the  letter  above  referred  to  does  not 
take  the  note  in  question  out  of  the  statute  of  limita- 
tions. The  promise  was  conditional,  and,  it  not  having 
been  accepted.  Dr.  Smith  should  be  allowed  the  sum  of 
$546.16,  being  the  amount  of  his  judgment  exclusive  of 
costs,  and  interest  thereon  from  the  date  of  the  entry 
of  said  judgment. 

2nd. — ^The  second  question,  arising  upon  this  applica- 
tion, is  as  follows : 

The  decedent  left  a  will  which  was  ofleffed  for  pro- 
bate, and  after  a  contest  was  rejected  by  the  Surrogate 
of  Kings  county.  In  the  decree  denying  probate  of 
the  will,  entered  in  1879,  the  then  Surrogate  fixed  the 
costs  and  allowances  thus:      Theodore   F.   Jackson, 
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coansel  for  proponents,  one  hundred  and  fifty  dollars  ; 
Joseph  A,  Kent,  counsel  for  contestants,  one  hundred 
and  fifty  dollars ;  George  H.  Fisher,  special  guardian  of 
minor,  one  hundred  dollars ;  and  directed  the  same  to 
be  paid  by  the  administrator  when  appointed,  as  a  part 
of  the  expenses  of  the  administration. 

The  heirs  at  law  contend  that  these  claims  are  not 
debts  of  the  decedent,  nor  funeral  expenses,  and  there- 
fore cannot  be  allowed  under  §  2749  of  the  Code  of  Civil 
Procedure. 

The  real  estate  realized  suficient  to  pay  all  the  debts 
of  decedent,  including  the  claims  for  costs  and  allow- 
ances in  the  matter  of  the  contested  probate  of  the  will. 

I  think  it  is  clear  that  the  statute  does  not  authorize 
this  court  to  order  a  sale  of  the  decedent's  real  estate 
for  the  purpose  of  paying  the  expenses  of  the  adminis- 
tration. That  power  is  only  given  for  the  payment  of 
the  debts  of  the  decedent  and  the  funeral  expenses 
(Code  Civ.  Pro.,  §57^). 

But  it  is  contended  that,  inasmuch  as  the  real  estate 
has  been  sold,  and  the  fund  is  now  in  the  hands  of  the 
county  treasurer,  this  court,  under  subd.  5  of  §  2793  of 
the  Code  of  Civil  Procedure — ^which  reads  as  follows : 
"Out  of  the  remainder  of  the  money  must  be  paid 
the  sum,  if  any,  which  has  been  found  to  be  due  to  the 
executor  or  administrator  upon  a  judicial  settlement  of 
his  accounts,  after  applying  thereupon  the  proceeds  of 
the  personal  property" — ^has  the  power  to  direct  the 
payment  of  said  costs  and  allowances  to  the  parties  en- 
titled thereto,  the  same  as  if  the  administrator  had  per- 
sonally paid  them,  under  the  direction  iii  said  decree. 

But  I  am  of  the  opinion  that  the  said  section  refers 
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only  to  such  claims  or  debts  of  the  decedent  as  would 
authorize  this  court  to  order  a  sale  of  the  real  estate  for 
the  payment  of  the  same,  and  not  for  the  payment  of 
any  expenses  incurred  in  the  administration  of  the  es- 
tate, particularly  for  allowances  made  on  contest  of  the 
^vill  (Ball  V.  MiUer,  17  How.  Pr.,  300;  Fitch  v.  Wit- 
beck,  2  Barb.  Ch.,  161;  Wood  v.  Byington,  id.,  387; 
Cornwall's  Estate,  1  Tucker,  250). 

These  claims  are  undoubtedly  just  and  equitable,  and 
should  be  paid,  but  this  court  is  one  of  limited  juris- 
diction, and  cannot  exceed  the  i)owers  granted  to  it  by 
the  statute. 

I,  therefore,  regret  that  I  have  no  power  to  allow 
said  costs. 


■♦-€- 


Kings  Countt.— Hon.  JACOB  I.  BERGEN,  Sueeo- 

GATE. — June,  1884. 
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In  the  matter  of  the  estate  of  Thomas  G.  Bunkee, 

deceased. 

Under  Code  Civ.  Pro.,  §  2718,  requiring  the  dismiasal  of  a  petition  for 
payment  of  a  legacy,  etc.,  presented  under  id.,  §2717,  where  the  ex- 
ecutor "flies a  written  answer,  duly  verified,  setting  forth  facts 
which  show  that  it  is  doubtful  whether  the  petitioner's  claim  is  valid 
and  legal,  and  denying  its  validity  or  legality,  absolutely  or  upon  in- 
formation and  belief " — it  is  not  necessary  that  the  answer  should 
contain  9^  formal  denial.  The  allegation  of  facts  inconsistent  with 
petitioner's  right  is  sufficient  to  oust  the  court  of  jurisdiction. 

A  Surrogate's  court  may,  under  Code  Civ.  Pro.,  §2735,  of  its  own  motion 
compel  an  executor  to  make  and  file.his  account  before  "one  year  has 
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expired  since  letters  T^ero  issued  to  him  "  (Code  Civ.  Pro.,  §3724), 
where  successive  letters  testamentary  have  been  granted  upon  testa- 
tor's estate  (id.,  §  2598),  a  co-executor,  since  deceased,  has  re- 
ceived letters  years  previously,  and  the  estate  is  re^y  for  final 
distribution. 

Petition  by  Margaret  A.  Cuthbert,  as  assignee  of 
Edward  H.  Bimker,  a  residuary  legatee  under  decedent' s 
will,  to  compel  Terence  Jacobson,  executor  thereof,  to 
pay  a  legacy. 

Geo.  B.  &  a.  H.  Ely,/<^  petitioner. 
O,  J.  WKLL8,/<7r  executor. 

The  Sxtbbogate. — The  petitioner,  who  is  an  assignee 
of  a  residuary  legatee  under  decedent' s  will,  makes  ap- 
plication, under  §  2717  of  the  Code,  for  a  decree  direct- 
ing the  executor  to  pay  to  her  the  equal  one  fifth  part 
of  the  estate  of  the  said  Thomas  G.  Bunker,  deceased, 
bequeathed  by  the  decedent  to  Edward  H.  Bunker,  her 
assignor. 

By  the  provisions  of  §  2718  of  the  Code,  such  peti- 
tion must  be  dismissed,  if  the  executor,  in  a  sworn  an- 
swer, sets  up  facts  which  show  that  it  is  doubtful 
whether  the  petitioner's  claim  is  valid  and  legal,  and 
denies  the  validity  or  legality  of  such  claim. 

The  answer  in  this  case  alleges  that  the  petitioner  is 
not  the  lawful  owner  of  the  interest  or  residuary  share 
devised  by  the  will  of  Thomas  G.  Bunker,  to  Edward 
BL  Bunker ;  that  the  said  Edward  H.  Bunker  is  a  bank- 
rupt ;  that  his  share  under  said  will  is  claimed  by  John 
H.  Piatt,  his  assignee  in  bankruptcy;  and  further,  that> 
while  Sally  A.  Bunker,  the  original  executrix,  was  in 
possession  of  the  whole  estate,  and  entitled  to  the  in- 
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come  thereof  during  her  life,  she  advanced  to  the  said 
Edward  H.  Bunker  the  sum  of  $2,300,  out  of  the  prin- 
cipal of  said  estate,  and  took  his  promissory  note  there- 
for, and  that  such  advance  was  made  without  notice  of 
the  claims  of  the  said  petitioner,  or  of  said  John  H. 
Piatt ;  that  Jacobson,  the  present  executor  and  trustee, 
has  endeavored  to  collect  the  sum  so  advanced ;  that 
said  claim  is,  as  he  believes,  uncollectible  except  from 
the  interest  of  said  Edward  H.  Bunker,  in  the  estate, 
and  that,  for  the  purpose  of  securing  the  same,  he  has 
taken  from  Edward  H.  .Bunker  an  assignment  of  any 
interest  which  he  may  have  in  said  estate ;  that  Mar- 
garet A.  Cuthbert,  the  petitioner,  has  taken  proceedings 
in  the  United  States  District  court  to  settle  the  extent 
if  any,  in  which  she  might  have  a  lien  upon  said  inter- 
est ;  and  that  she  has  appealed  from  the  decision  made 
therein,  which  appeal  is  still  pending. 

It  is  claimed  in  opposition,  by  the  petitioner,  that 
the  allegation  in  the  executor's  answer  does  not  tend  to 
impeach  the  validity  or  legality  of  the  petitioner' s  claim. 

In  that  view  of  the  case  I  cannot  acquiesce.  While 
the  executor  in  his  answer  does  not  in  so  many  words 
doubt  whether  the  petitioner's  claim  is  valid  and  legal, 
and  deny  its  validity  absolutely,  still  I  think  that  he 
has  alleged  facts  sufficiently  in  his  answer  to  deny  the 
validity  thereof,  and  oust  this  court  of  jurisdiction. 

Such  a  controversy  must  be  determined  by  a  tri- 
bunal authorized  to  bring  all  the  parties  interested  be- 
fore it.  Surrogates'  courts  do  not  possess  these  powers, 
and  have  no  jurisdiction  to  hear  and  determine  such 
questions  (Piester  v.  Shepard,  92  HT.  F.,  2S1).  The 
prayer  of  the  petitioner  must  be  denied.. 
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I  am,  however,  of  the  opinion  that,  Sally  A.  Bunker, 
the  life  tenant  and  executrix,  having  died  November 
26th,  1883,  and  upon  whose  death  the  estate  was  direct- 
ed to  be  distributed  among  the  parties  entitled  thereto 
under  said  will,  Terence  Jacobson,  who  was  appointed 
executor  of  said  will  on  January  4th,  1884,  should  render 
an  account  of  his  proceedings  as  such  executor,  with  a 
view  to  a  final  distribution  of  the  estate ;  and  I,  there- 
fore, on  my  own  motion,  require  said  executor,  under 
§  2735  of  the  Code,  to  make  and  file  his  account.  The 
fact  that  one  year  has  not  elapsed  since  the  qualification 
of  the  present  executor  is  immaterial,  as  the  original 
letters  testamentary  were  granted  to  his  predecessor 
many  years  ago  (Code  Civ.  Pro.,  %S593). 

Ordered  accordingly. 


■#-<■ 


Kings  Couistty.— Hon.   JACOB  I.  BERGEN,  Surro- 

aATE. — June,  1884. 

McCoRMiCK  V.  Burke. 

In  the  Toatter  of  the  jvdicial  settlement  of  the  occoutU 
of  Lawrence  Burke,  executor  of  and  trustee  un- 
der the  will  of  James  McCormick,  deceased. 

The  term  "heirs,"  employed  in  a  will  as  designating  the  successors  in  in- 
terest of  a  legatee,  who  dies  in  testator's  lifetime,  is  to  be  interpreted 
as  meaning  the  legatee's  next  of  kin. 

Testator,  who  died  in  1870,  gave  all  his  property  to  his  executor  in  trust. 
for  the  benefit  of  his  wife  for  life,  directing  the  same,  upon  her 
death,  to  be  converted  and  distributed  in  a  specified  manner,  one  of 
the  provisions  being  *'  to  W.  or  to  his  heirs,  $500."  The  widow  died 
in  1880,  W.  having  died  before  testator,  without  issue. — 
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Udd^  that  the  legacy  to  W.  vested,  at  testator*8  death,  in  those  who  then 
were  W's  next  of  kin,  viz  :  a  brother  and  a  sister  of  W. ;  and  that, 
they  having  died,  each  leaving  a  child,  the  same  passed  to  such  chil- 
dren in  equal  shares. 

Wright  V.  Trustees  of  M.  E.  Church,  Hoffm.  Ch.  R,  202—io\\o^ed^ 


CoNSTEUOTioN  of  decedenf  s  will,  upon  the  judicial 
settlement  of  the  account  of  the  executor  thereof  and 
trustee  thereunder.  The  facts  appear  sufficiently  in 
the  opinion. 

£.  R.  Db  Gbove,  for  execfuioT, 

H.  Gravbs,  for  (tdmirmtrator  of  legatee' »  etiate. 

8.  M.  OsTRANDBR,  special  guardian. 

The  Surrogate. — The  testator,  James  McCormick, 
died  June  4th,  1870,  leaving  a  will  dated  November  6th, 
1869,  by  which  he*  devised  and  bequeathed  all  his  prop- 
erty to  his  executor,  in  trust  to  lease  his  house  and  to 
pay  over  the  net  income  thereof  to  his  wife,  Bridget, 
during  her  lifer ;  and,  after  her  death,  he  directs  his 
property  to  be  converted  into  money,  and  distributed 
in  the  following  manner,  viz.:  " To  my  brother,  Wil- 
liam McCormick,  of  Callen  parish,  of  Dunnamaggen 
county,  Kilkenny,  Ireland,  or  to  his  heirs  five  hun- 
dred dollars." 

Bridget  died  in  1880.  William  McCormick,  the  tes- 
tator's  brother  and  legatee,  died  prior  to  the  death  of 
the  testator,  intestate,  unmarried,  and  without  issue. 
I  am  now  asked  for  a  construction  of  the  clause  be- 
queathing $500  to  the  testator's  brother,  William  Mc- 
Cormick ; — ^whether  the  legacy  lapsed  or  whether  the 
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heirs  of  William  took  the  same  under  the  language  of 
the  will. 

I  think  that,  if  the  copulative,  ''and,"  had  been 
used,  instead  of  the  disjunctive,  '*or,"  there  would 
have  been  no  doubt  concerning  the  legacy  lapsing ;  but 
the  force  of  the  disjunctive  word  ''or"  defeats  the 
lapsing  of  the  legacy,  by  substituting  the  heirs  of  the 
legatee,  in  the  place  of  the  said  legatee  (Gittings  v. 
McDermott,  £  Mylne  *  Keen^  69 ;  Williams  on  Execu- 
tors iR.  &  T.  ed.\  1203-1306;  Dayton  on  Surrogates, 

m). 

So,  also,  in'  the  case  of  Wright  v.  Trustees  of  M.  E. 
church  {Hoffmanns  Ch.  -R.,  202\  where  precisely  the 
same  question  was  raised,  the  Chancellor  in  his  opinion 
says :  "I  am  satisfied  the  words  '  or  to  their  heirs'  pre- 
vent a  lapse." 

The  next  question  is — ^who  are  entitled  to  this  leg- 
acy? 

It  is  claimed  that  William  McCormick,  a  nephew,  was 
intended  as  the  legatee,  but  I  think  the  language  of  the 
will,  where  the  testator  says  :  "to  my  brother,  William 
McCormick"  cannot  be  construed  to  mean  his  nephew. 

The  word  "heirs,"  when  applied  to  legacies  must 
be  interpreted  to  mean  "next  of  kin"  (Gittings  v.  Mc- 
Dermott, supra;  Wright  v.  Trustees,  etc.,  supra;  Hol- 
loway  V.  Holloway  B  Vesey^  399 ;  Tillman  v.  Davis,  18 
K.  T.  Week.  Dig.,  4^0).  I  think  that  the  legacy  ves- 
ted, ui)on  the  death  of  the  testator,  in  the  next  of  kin 
of  William  McCormick.  The  general  rule,  where  a 
legacy  is  given  after  the  decease  of  a  tenant  for  life,  is 
that  both  bequests  vest  upon  the  death  of  the  testator 
(Tucker  V.  Ball,  1  Barb.,  94;  Terrillv.  Pub.  Adm'r, 
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4.  Brad/.,  ^^/  Young  v.  Case,  2  Red/.,  55;  Landers 
V.  Bartle,  29  Hun,  170 ;  Saxton's  Estate,  1  Tucker, 
32). 

The  only  remaining  question  is — ^who  were  the  next 
of  kin  of  the  legatee,  William  McConnick,  deceased, 
at  the  time  of  the  testator's  death  ? 

The  only  evidence  we  have  upon  this  subject  is 
found  in  the  petition  of  the  executor,  from  which  it 
appears  that  Nicholas  McCormick,  his  brother,  died  be- 
fore the  testator,  leaving  one  daughter,  Catherine 
Walsh,  who  died  in  1881. 

I,  therefore,  think  that  the  children  of  Catherine 
Walsh,  if  any,  take  no  interest  in  said  legacy ;  that, 
his  sister,  Joanna  Handreghan,  having  died  in  18795 
since  the  death  of  testator,  her  only  child,  Alice  Ma- 
honey,  now  living,  takes  one  half  of  the  said  legacy  ; 
and  that,  his  brother,  John  McCormick,  having  died  in 
October,  1878,  since  the  death  of  the  testator,  his  only 
child,  William  McCormick,  took  a  vested  interest  in 
the  other  half  of  said  legacy,  and,  he  having  died  in 
1879,  his  next  of  kin  take  the  same. 

Decreed  accordingly. 
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MoxROE  County.— Hon.  J.  A.  ADLINGTON,  Surro- 
gate.— Februaxy,  1884. 

Matter  of  Starr. 

In  the  maiter  of  the  jvdidaZ  settLemeTd  of  the  account 
of  George  H.  Starr  and  another^  as  ea^cutors  of 
the  vyill  of  Frederick  Starr,  deceased. 

Where  executors,  in  their  petition  for  a  judicial  settlement  of  their  ac- 
count, deny  the  validity  of  a  bequest  contained  in  their  testator's 
vill,  the  Surrogate's  court  has  authority,  as  an  incident  to  the  power 
to  give  directions  for  the  proper  and  lawful  distribution  of  the  es- 
tate, to  construe  the  will,  in  order  to  the  determination  of  the  ques- 
tion thus  presented. 

Testator,  by  his  will,  directed  his  executors  to  pay  his  debts,  funeral  ex- 
penses and  certain  personal  legacies,  and  bequeathed  to  them  the 
residue  after  such  payment,  in  trust  to  invest  the  same,  and,  from 
the  interest  accruing  tiierefrom  during  a  period  of  twelve  years,  to 
pay  certain  legacies  to  religious  and  charitable  associations  specifi- 
cally pamed. — 

Eeldy  that  the  trust  was  void  (1)  as  suspending  the  ownership  of  the  resi- 
duary estate  for  a  definite  period  of  time,  instead  of  for  the  uncer- 
tain duration  of  two  lives  in  being,  as  required  by  the  statutes 
against  perpetuities,  and  (2)  because  the  directed  accumulation  of 
interest  was  not  for  any  of  the  purposes  allowed  by  law. 

Double  conmussions  cannot  be  allowed  to  the  same  persons,  as  executors 
and  testamentary  trustees,  on  one  fund,  where  the  trust  imposed  on 
the  executors  consists  simply  in  holding  the  same  and  keeping  it  in- 
vested until  the  time  for  paying  it  over,  and  in  the  meantime  dispos- 
ing of  the  Income  as  directed  in  the  will,  unless  the  money  so  held  in 
trust  has  been,  if  not  by  direction  of  a  court,  at  least  actually  and  in 
fact,  separated  from  the  body  of  the  estate,  and  held  as  a  distinct 
fund  by  the  trustees,  as  such,  after  their  relation  thereto  as  executors 
has  ceased. 

Hall  V.  Hall,  78  N.  r.,  685— compared;  Hurlburt  v.  Durant,  88  JT.  F., 
121— distinguished. 

Application  by  executors  for  commissions,  and  for 
a  construction  of  decedent' s  will,  upon  the  judicial  set- 
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tlement  of  their  account.    The  facts  appear  sufficiently 
in  the  opinion. 

S.  D.  Bentley  and  Geo.  H.  Stabb,  far  exeetUon. 
W.  P.  Cogswell,  far  heirs  at  law, 
QscAB  Cbaio,  far  charitable  irutitutions. 

The  Surrogate. — The  above  named  executors  pre- 
sent  their  accounts  as  such,  and  ask  for  a  final  settle- 
ment of  the  same.  They  also  ask  to  be  allowed  com- 
missions, both  as  executors  and  trustees,  and  for  the 
direction  of  the  court  as  to  the  distribution  of  the 
fund,  alleging  that  the  bequests  directed  to  be  paid  by 
section  23  of  the  will  are  invalid. 

The  testator  .died  in  1869,  and  left  the  bulk  of  his 
estate  to  his  executors  in  trust  to  pay  debts  and  cer- 
tain personal  legacies,  and  thereafter  made  the  follow- 
ing provisions,  viz : 

Sec.  23.  "Should  the  proceeds  of  my  entire  estate, 
real  and  personal,  more  than  suffice  for  the  payment  of 
my  just  debts,  funeral  expenses  and  the  personal  lega- 
cies hereinbefore  mentioned,  then,  and  in  that  case,  I 
give  and  bequeath  in  trust  to  my  executors,  or  the  sur- 
vivors of  them,  all  that  excess,  be  the  amount  more  or 
less.  They  shall  securely  invest  it  on  bond  and  mort- 
gage, if  possible,  and  from  the  interest  accruing  there- 
from  they  shall  pay  the  following  legacies  for  Chris- 
tian benevolence,  in  the  order  herein  set  forth."  (Then 
follow  different  legacies,  aggregating  $22,000.00  to  re- 
ligious and  charitable  associations  specifically  named.) 

Sec.  24.  "In  the  foregoing  plan  for  benevolent  gifts, 
1  have  estimated  that  the  principal  sum  remaining  as 
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the  ■  residue  of  my  estate  after  paying  my  funeral  ex- 
penses, just  debts  and  personal  legacies  in  this  will 
before  enumerated,  will  amount  to  as  much  as  $20, 
000.00  and  I  had  thought  that,  in  twelve  years  or  there- 
abouts, the  interest  of  this  residue  would  pay  all  these 
charitable  bequests  in  the  order  in  which  they  stand.'' 

Sec.  25  directs  that,  in  case  the  residuum  should  be 
less  than  $20,000.00,  there  should  then  be  a  pro  rata 
diminution  of  the  charitable  bequests,  so  as  to  make 
each  of  such  size  that  their  aggregate  shall  equal  the 
income  from  the  trust  fund  in  the  said  period  of  twelve 
years. 

Sec.  26  directs  that,  in  case  the  sum  constituting  the 
trust  fund  should  be  so  large  that  it  wUl,  in  twelve 
year 8^  produce  more  than  enough  to  pay  all  the  benev- 
olent gifts  above  enumerated,  then  all  excess  of  interest 
which  shall  accrue  before  the  expiration  of  said  twelve 
years  shall  be  given  to  the  trustees  of  the  Presbyterian 
Home,  etc. 

First.  I  do  not  think  the  claim  for  commissions,  in  the 
capacity  of  both  executors  and  trustees,  can  be  allowed. 

There  is  no  reported  case  of  the  allowance  of  double 
commissions  on  the  same  fund,  where  the  trust  imposed 
on  the  executors  consists  simply  in  holding  and  keeping 
it  invested,  until  the  arrival  of  the  time  for  paying  over 
the  money  to  the  cestui  que  trusty  and,  in  the  meantime, 
paying  over  the  income  according  to  the  directions  of 
the  will,  unless  the  money  so  held  in  trust  had  been 
previously  separated  from  the  body  of  the  estate,  and 
held  as  a  distinct  fund  by  the  trustee  as  such,  after  his 
relation  thereto  as  executor  had  ceased. 

This  separation  has  usually  been  made  by  direction  of 
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the  court,  as  in  Matter  of  Carman  {3  Redf.^  j^jS);  Ward 
V.  Ford  (^  Hed/.,  Sli) ;  Hall  v.  Campbell  {1  Dem.,  il5); 
Matter  of  Woolsey  {29  Hun^  626). 

The  executors  in  this  case,  however,  rely  upon  Hurl- 
burt  V,  Durant  {88  N.  n,  121)^  as  warranting  the  grant- 
ing of  the  allowance  which  they  claim.  In  that  case, 
the  court  says :  '^  No  doubt  a  separation  by  order  or 
decree  of  a  court  or  Surrogate  would  be  most  satis- 
factory evidence  of  the  real  relation  of  the  party  to  the 
fund.  But  the  statute  (Code,  §  2514,  subd.  6 ;  §  2819) 
recognizes  the  existence  of  the  office  of  executor  and  tes- 
tamentary  trustee  in  the  same  person,  and  provides  for 
compensation  of  each  under  certain  circumstances 
(§§  2736''281I).  Their  duties  are  separable,  and  that 
separation  may  be  determined  without  the  interposition 
of  a  judicial  proceeding." 

This,  however,  recognizes  the  necessity  of  the  actual 
setting  apart  of  the  trust  fund,  and  requires  that  its 
separation  must  take  place,  in  fact,  if  not  by  action  of 
the  court,  and  that  the  executor  must  cease  to  hold 
such  fund  as  executor,  and  take  and  hold  the  same 
solely  in  his  character  as  trustee,  before  his  right  accrues 
to  commissions  in  the  latter  capacity. 

I  do  not  see  how  the  executors  in  this  proceeding  are 
in  any  more  favorable  position,  in  regard  to  the  claim 
for  double  commissions,  than  were  the  appellants  in 
HaU  V.  Hall  {78  N.  F.,  635),  in  which  case  the  claim 
was  disallowed.  The  court  there  say :  "  Much  stress 
is  laid  upon  the  designation  of  the  appellants  as  trus- 
tees as  well  as  executors  in  the  will,  but  it  is  very  evi- 
dent that  these  terms  were  used  interchangeably,  and 
as  synonymous,  and  it  would  hardly  seem  from  the 
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bequest  of  the  fund  in  question  to  his  executors,  and 
the  survivors  of  them,  and  the  successors  and  successor 
of  them,  that  the  testator  contemplated  a  trust  that 
would  attach  to  the  persons  of  the  executors  rather  than 
to  the  office,  or  intended  the  execution  of  the  trust  in 
the  character  of  trustees,  rather  than  executors." 

It  does  not  appear,  in  the  present  proceeding,  that 
there  has  ever  been  such  a  setting  aside  by  the  execu- 
tors of  any  distinct  fund,  and  the  subsequent  holding 
of  the  same  by  them  in  the  character  of  trustees,  as  to 
warrant  the  allowance  of  commissions  in  both  capacities, 
and  the  claim  is,  therefore,  not  allowed. 

Second.  The  petition  in  this  proceeding  denies  the 
validity  of  the  bequests  to  divers  charitable  institutions, 
particularly  named  in  the  twenty-third  clause  of  the 
will,  and  it,  therefore,  becomes  necessary,  as  an  incident 
to  the  power  to  give  directions  for  the  proper  and  lawful 
distribution  of  the  residuary  estate,  now  in  the  hands 
of  the  executors,  to  determine  the  question  thus  pre- 
sented. 

The  twenty-third,  twenty-fourth,  twenty-fifth  and 
twenty-sixth  clauses  of  the  will,  taken  together,  plainly 
indicate  an  intention  on  the  part  of  the  testator  to  have 
the  residuum  of  his  estate  held  by  the  executors  in 
trust  for  the  period  of  twelve  years,  and  to  be  kept  in- 
vested in  safe  securities,  for  the  sole  purpose  of  ac- 
cumulating  the  interest  as  a  fund,  out  of  which,  the 
charitable  bequests  above  referred  to  should  be  paid, 
in  whole  or  in  part,  as  the  condition  of  the  fund  at  the 
end  of  the  said  twelve  years  should  permit. 

This  endeavor  to  suspend,  for  a  fixed  period  of  time, 

the  absolute  ownership  of  the  residuary  estate,  instead 
Vol  n— 10. 
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of  limiting  the  suspension  upon  two  lives  in  being  at 
the  death  of  this  testator,  is  in  direct  violation  of  the 
provisions  of  Part  2,  ch.  4,  tit.  4,  §  1  of  the  Revised 
Statutes,  so  far  as  such  residuary  estate  was  personal 
property,  and  is  within  the  prohibition  of  Part  2,  ch.  1, 
tit.  2,  §  15  of  those  statutes,  as  to  such  part  of  the  said 
residuum  as  waa  real  property. 

The  suspension  of  the  ownership  of  the  residuary 
estate  is  not  limited  upon  the  uncertain  element  of  the 
duration  of  any  two  human  lives,  but  is  definitely  fixed 
at  twelve  years,  and  is,  therefore,  clearly  brought  within 
the  provisions  of  the  statutes  above  cited.  (1)  Charit- 
able donations  of  a  public  character  form  no  exception 
to  the  law  against  perpetuities  (Rose  v.  Rose,  i  -A&6. 
Ct  App.  Dec,  108).  (2)  It  further  appears,  by  the 
evidence  given  by  the  executors,  that  no  interest  has 
been  produced  by  this  residuary  estate,  and  the  lega- 
cies must  fail  for  that  reason. 

The  directed  accumulation  of  the  interest  for  the 
period  of  twelve  years  was  not  for  any  of  the  purposes 
allowed  by  law,  and  is,  therefore,  void  (R.  S. ,  Part  2, 
ch.  4,  tit.  4,  §§  3,  4) 

A  decree  may  be  entered  in  accordance  with  the  fore- 
going opinion. 
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MomioE  Coxjimr.— Hon.  J.  A.  ADLINGTON,  Surro- 
gate.— March,  1884. 

Smith  v.  Collamer. 

In  tlie  matter  of  the  judicixiL  settlement  of  the  account 
of  JoHK  B.  Collamer,  as  execuior  of  the  will  of 
Isaac  Smith,  deceased. 

The  inventory  of  a  decedent's  estate  is,  upon  the  personal  representatives' 
accounting,  prima  fade  evidence  of  the  value  thereof,  and  of  the 
items  composing  the  some. 

Under  Code  Civ.  Pro.,  §  1833,  which  provides  that,  in  an  action  or  special 
proceeding  wherein  the  question  in  issue  is  whether  the  estate  of  a 
decedent  has  been  administered,  and  the  inventory  thereof  is  given 
in  evidence,  *' the  executor  or  administrator  shall  not  bo  charged 
with  a  demand  or  right  of  action,  included  in  the  inventory,  unless 
it  appears  that  the  same  has  been  collected,  or  might  have  been  col- 
lected with  due  diligence,"  the  diligence  required  is  such  as  a  good 
business  man  would  exercise  in  the  management  of  his  own  property 
under  like  circumstances. 

Testator,  at  the  time  of  his  death,  held  a  promissory  note,  the  maker  of 
which  was  then  insolvent  and  so  remained.  The  note  was  classified 
by  the  appraisers  as  "  not  good,"  and  no  value  was  attached  to  it  by 
them.  Though  requested  to  sue  thereon,  the  executor  held  it  with- 
out offering  to  turn  it  over  to  the  persons  interested,  and  without 
taking  any  steps  to  collect  it,  except  to  call  on  the  maker  once.  The 
latter  then  stated  that  he  would  pay  as  soon  as  he  could,  though  there 
were  circumstances  which  rendered  the  note  non  collectible.  It  be- 
came outlawed. — 

Held,  that  the  executor  was  not  liable  for  the  amount  thereof. 

Harrington  v.  Eetdtas,  92  N,  F.,  40— distinguished. 

Motion  to  confirm  report  of  referee  upon  judicial 
settlement  of  executor's  account.  The  facts  appear  suf- 
ficiently in  the  opinion. 

J.  A.  STULL,/<>r  exeeuior, 

JoHS  Vas  YooBHi8,/(?r  Mr9.  Smith, 
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The  Surbogate. — There  were  several  matters  in  dis- 
pute between  Mrs.  Smith,  the  widow  and  one  of  the 
legatees  of  the  testator,  and  the  executor,  which  were 
warmly  contested  before  the  referee,  but  the  parties  on 
this  motion  acquiesce  in  the  findings  and  conclusions 
of  the  referee,  except  in  regard  to  the  Thomas  Shay 
note,  and  in  the  computation  of  interest. 

First.  The  testator,  at  his  death,  which  occurred  in 
December,  1876,  held  said  note,  which  was  for  the  sum 
of  $109.53,  and  was  dated  January  19th,  1874.  The 
report  of  the  referee  has  the  following  statement  of 
facts  in  reference  to  such  note : 

It  was  inventoried  as  "not  good,"  from  what  infor- 
mation the  appraisers  were  able  to  obtain.  The  proof, 
so  far  as  it  goes,  shows  that  Shay  was  not  responsible, 
and  that  a  judgment  would  not  have  been  collectible. 
The  widow  and  residuary  legatees  all  knew  the  circum- 
stances, as  well  as  the  executor,  and  no  request  was 
made  to  incur  expense  on  account  of  it.  He  tried  to 
collect  it  by  voluntary  acts,  but  failed.  Further  on,  in 
his  report,  the  referee  says :  "I  have  rejected  the  Shay 
note,  in  the  computation  of  interest,  as  none  has  been 
received  upon  it,  and  leave  that  to  be  adjusted  when 
the  question  of  liability  of  the  executor  for  it  be  deter- 
mined. ' '  He  has  held  it  without  offering  to  turn  it  over 
to  the  parties  interested,  and  without  taking  any  steps 
to  collect  it,  except  to  call  upon  Mr.  Shay  once.  The 
note  is  inventoried  as  "  not  good,"  and  the  amount  of 
it  is  not  carried  out  in  footing  up  the  assets.  The 
widow,  Mrs.  Smith,  testifies  that  she  had  talks  with  the 
executor  about  the  note,  and  twice  requested  him  to 
sue  it.    He  did  not,  but  kept  it,  and  allowed  it  to  out- 
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law.  "My  conclusion  from  the  facts  and  findings 
above,  touching  the  Shay  note,  is  that  it  should  be 
charged  against  the  executor  on  account  of  his  laches. 
The  amount  of  the  note  is        -  -  -      $109.53 

Interest  to  December  8th,  1876,  -  32.04 

Principal  sum,  -  -  -      $131.67 

Interest  to  December  8th,  1883,  -  $53.67." 

For  these  amounts  of  principal  and  interest,  the  re- 
port charges  the  executor. 

It  becomes  necessary,  in  view  of  these  statements 
contained  in  the  report  of  the  referee,  to  carefully  ex- 
amine and  collate  the  evidence  bearing  upon  the  sub- 
ject of  this  note,  to  ascertain  what  disposition  should 
be  made  of  the  matter. 

The  following  is  all  the  evidence  appearing  in  the 
referee's  minutes:  Mary  A.  Smith,  the  widow,  testi- 
fied :  "I  used  to  know  Thomas  Shay.  He  was  about 
thirty  years  of  age.  His  father  was  reputed  to  be  a 
man  of  means.  I  never  had  the  Shay  note.  That  did 
not  grow  out  of  the  auction.  I  requested  him  twice,  to 
get  it  into  a  judgment,  not  to  neglect  it." 

John  B.  Collamer  says :  "I  went,  October  17th,  1877, 
about  fourteen  miles  to  see  if  he  (Shay)  would  pay  the 
note,  or  if  I  could  collect  it.  He  said  he  would  try  and 
pay  a  little  on  it,  that  he  was  poor,  had  lost  his  prop- 
erty, but  would  pay  as  soon  as  he  could.  Shay  said 
there  were  circumstances  by  which  the  note  was  not 
collectible,  but  that  he  would  pay  it  as  soon  as  he  could. 
Shay's  general  reputation  was  that  he  was  not  worth 
anything.  I  talked  with  Mrs.  Smith  about  it,  whether 
it  was  best  to  sue  it.    I  thought  it  was  not." 
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And,  on  the  cross-examination:  "I  never  paid  any 
money  for  counsel  on  the  Shay  note.  Cannot  say  that 
I  counseled  with  any  lawyer.  Shay  was  a  young  man, 
about  thirty-five.  He  was  a  day  laborer,  working 
around  the  depot  at  Kendall.  I  do  not  know  what  he 
did.  I  suppose  he  kept  house.  I  did  not  know  his 
father.  Do  not  know  whether  he  is  living.  I  heard 
that  he  was  living  in  Hamlin.  I  do  not  know  who  told 
me  he  was  living  in  Hamlin.  I  do  not  know  anything 
about  his  father's  means.  Knowing  the  circumstances, 
I  should  have  done  just  as  I  did,  if  I  knew  that  he  was 
going  to  inherit  some  property." 

The  inventory,  which  was  put  in  evidence,  shows  that 
the  note  was  mentioned  among  the  effects  of  the  tes- 
tator, but  was  stated  to  be  "not  good,"  and  no  value 
was  put  upon  it,  nor  was  the  amount  of  it  included  in 
the  footing  up  of  the  assets. 

We  have,  therefore,  a  note  taken  by  the  testator  in 
his  lifetime,  the  maker  of  which,  at  the  death  of  the 
testator  was  insolvent,  and,  so  far  as  appears,  has  so 
remained  ever  since.  Such  note  was  classified  by  the 
appraisers  as  "not  good,"  and  no  value  was  attached 
to  it  by  them.  There  were  also  circumstances,  the 
maker  states,  which  would  make  the  note  not 
collectible. 

Upon  these  facts,  I  do  not  think  the  executor  is  liable 
for  the  non-collection  of  this  note,  or  that  he  can  be 
charged  with  the  amount  of  it.  "The  inventory  is 
priTna  facie  evidence  of  the  value  of  the  property,  as 
well  as  of  what  assets  have  come  into  the  hands  of  the 
executor"  (Redfield's  Law  and  Pr.  of  Surrogates' 
Courts  \2nd  ed.  ],  Ji22).  ' '  The  inventory  fixed  the  priTna 
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fcuoie  value  of  the  estate,  and  the  items  composing  it, 
and  parties  contesting  on  final  settlement  of  the  accounts 
have  the  burden  of  proof  in  attempting  to  surcharge 
it,  as  to  the  value  of  items  included  therein,  or  items 
omitted"  (McCleUan's  Ex'r.  &  Surrogate  \2nd  ed.\ 
6T). 

"The  contestant  may  further  allege  that  claims  of  the 
deceased,  charged  as  bad  and  not  collectible,  were  good. 
When  the  claims  charged  as  bad  and  not  collectible 
were  inventoried  as  doubtful  or  bad,  to  charge  the  exec- 
utor, the  contestant  must  show  that  he  knew  they 
were  collectible  and  neglected  the  collection,  but  where 
the  claim  was  inventoried  as  good,  the  executor  charg- 
ing it  as  bad,  must  prove  it  to  be  so"  (Id.,  106^  107). 

"The  general  rule  is  that  all  debts  in  the  inventory 
not  designated  as  desperate  shall  be  accounted  assets  in 
the  hands  of  the  executor  or  administrator,  and,  in  order 
to  escape  such  accountability,  he  must  show  that  they 
are  desperate"  (Schultz  v.  Pulver,  11  Wend.^  365). 

In  the  proceeding  under  consideration,  the  contestant 
gave  no  evidence  whatever  to  show  that  the  note  in- 
ventoried "not  good"  was,  in  fact,  collectible,  ox  that 
the  maker  had  ever  been  solvent  since  the  testator's 
deatn ;  whUe  there  is  aflBLrmative  proof  on  the  part  of 
the  executor  that  Shay  was  poor,  a  common  day  laborer 
without  property,  but  who  expressed  a  willingness  to 
pay,  when  he  should  have  the  means. 

But  further,  section  1833  of  the  Code  of  Civil  Pro- 
cedure provides  that,  in  a  special  proceeding  of  this 
character,  an  "executor  or  administrator  shall  not  be 
charged  with  a  demand,  or  right  of  action,  included  in 
the  inventory^  unless  it  appears  that  the  same  has  been 
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collected,  or  might  have  been  collected,  with  due  dili- 
gence." The  due  diligence  which  an  executor  is  bound 
to  use  in  such  case  is  such  diligence  as  a  good  business 
man  would  exercise  in  the  management  of  his  own 
property  under  like  circumstances  (Moore's  Estate, 
1  Tibcker,  il). 

The  executor,  in  the  present  case,  although  the  note 
was  inventoried  as  worthless,  attempted  to  coUect  it, 
and  called  personally  on  the  maker  for  that  purpose. 
He  found  him  poor,  and,  as  the  referee  says,  "  Shay 
was  not  responsible  and  a  judgment  against  him  would 
have  been  non-collectible." 

It  is  not  the  duty  of  an  executor  to  attempt  the  col- 
lection of  (bad)  debts,  and  thereby  incur,  as  he  neces- 
sarily would  do,  costs  and  attorney's  fees  without  any 
benefit  to  the  creditors  or  heirs  (Succession  of  Pool, 
U  La*  Ann.,  677). 

In  determining  whether  debts  to  a  testator,  and  which 
came  into  the  hands  of  the  executor,  are  assets  to  be 
accounted  for  by  him,  regard  must  be  had  to  their 
character,  whether  they  are  si)erate  or  desperate,  and 
if  the  former,  whether  they  have  been  collected,  or  lost 
by  default  of  the  executor  (Cooke  v.  Cooke,  29  Md., 
638). 

The  note  was  regarded  by  the  appraisers  as  bad  or 
desperate,  and  this  they  indicated  by  inventorying  it 
as  not  good,  and  omitting  to  give  it  any  value. 

The  burden  of  proof  was  on  the  contestant  to  show 
that  the  appraisers'  estimate  was  not  correct,  and  that 
the  note  was  collectible,  in  whole  or  in  part,  and, 
therefore,  had  some  value. 

This  was  not  done,  while  on  the  part  of  the  executor 
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it  waj3  shown  that,  owing  to  the .  insolvency  of  the 
maker,  the  note  could  not  be  collected,  either  by  volun- 
tary payment  or  by  operation  of  law.  It  is  claimed,  on 
the  part  of  the  contestant,  that,  as  the  father  of  Shay 
waa  a  man  of  means,  the  executor  was  negligent  in  not 
putting  the  note  into  judgment,  but  the  father  of  Shay 
may  have  outlived  him,  or  he  may  by  will  leave  all  his 
estate  to  others. 

The  case  of  Harrington  v.  Keteltas  {92  N.  Z,  4O), 
cited  to  sustain  the  referee  in  charging  the  executor 
with  the  amount  of  this  note  was  an  action  against  an 
executor  for  knowingly  ;illowing  the  statute  of  limita- 
tions to  run  against  a  valid  and  subsisting  claim  of  his 
testator  against  a  third  person  who  was  of  sufficient  pe- 
cuniary ability  to  pay  the  same  during  all  the  time  it 
was  enforceable  against  him  (see  opinion,  p.  60).  The 
court  proj)erly  held  the  executor's  estate  liable  for  his 
wrongful  neglect  of  duty. 

The  case  is  not  in  conflict  with  the  authorities  to 
which  I  have  heretofore  referred,  and  in  which  similar 
principles  are  stated. 

Second.  I  do  not  see  that  the  plan  adopted  by  the 
referee  in  the  computation  of  interest  is  unfair,  or  that 
it  works  any  harm  to  the  executor.  There  is  an  error 
of  $33.75,  in  the  computation  of  the  commissions 
chargeable  to  the  principal  fund.  The  one  quarter  per 
cent,  on  three  quarters  of  $9,000  is  stated  as  $118.12.  It 
should  be  $84.37. 

The  report  of  the  referee  may  be  modified  by  strik- 
ing therefrom  the  portion  charging  the  executor  with 
the  Shay  note  and  the  interest  thereon,  and  by  correct- 
ing the  above  mentioned  error  in  the  computation  of 
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commissions;  and,  as  so  modified,  the  report  is  con* 
firmed,  and  a  decree  may  be  entered  accordingly. 


-#♦♦• 


New  York  County.— Hon.  D.  G.  ROLLINS,  Sub- 
rogate.—January,  1882. 

g  Thompson  v.  Mott. 

In  tJie  maiter  of  the  judicial  settlemerd  of  tlie  acoouvi 
of  Henry  A.  Mott,  exeautor  of  the  will  of 
Adelaide  Thompson,  deceased. 

Itieems,  that  under  Code  Civ.  Pro.,  §  2538,  which  provides  that  "the 
Surrogate  may  require  the  petition  or  answer  to  be  verified/'  he  has 
authority  to  compel  the  verification  of  objections  to  an  account  filed 
with  him. 

There  is  no  statutory  requirement,  or  general  rule,  necessitating  the  filing 
of  specific  objections  by  a  party  contesting  such  an  account. 

Under  the  rule  adopted  in  New  York  county,*  pursuant  to  Code  Civ.  Pro., 
§2533,  directing  a  contestant  to  file  "specific  objections,**— in  de- 
termining whether  objections  filed  are  sufficiently  specific,  regard 
should  be  had  to  the  particular  circumstances  of  the  case,  and  to  the 
facilities  afforded  contestant  for  compliance  with  the  terms  of  the 
rule. 

Motion  by  executor  of  decedent' s  will  to  set  aside 
objections  to  Ms  account,  filed  in  behalf  of  Prank  G. 
A.  Thompson,  decedent's  son,  and  others,  and  the  order 
referring  same.  The  facts  appear  sufficiently  in  the 
opinion. 

CuBHMAN  &  Van  Pelt,  far  executor, 
Frank  A.  Ransom,  for  o^eetors, 

*  Present  Rule  7.    See  appendix. 
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The  Sureogate. — ^A  motion  has  been  made  before 
me,  in  behalf  of  the  executor,  to  set  aside  both  the 
written  objections  which  have  been  filed  in  opposition 
to  his  final  accounting,  and  the  order  of  reference  here- 
tofore made  in  that  behalf,  upon  the  grounds  :  1.  That 
such  objections  appear  to  be  unverified,  though  a  veri- 
fication is  claimed  to  be  necessitated  by  rule  16  of  this 
court ;  and,  2.  That,  in  many  particulars  specially  set 
forth  in  the  moving  papers,  such  objections  fail  to 
comply  with  the  requirements  of  rule  8.        ^ 

The  first  ground  is  untenable,  as  the  requirement  of 
rule  16  is  limited  to  the  verification  of  petitions  and 
answers  only,  and  has  no  application  to  such  a  paper 
as  is  here  under  consideration.  I  have  no  doubt  of  the 
Surrogate's  power  under  section  2533  of  the  Code  to 
enlarge  the  scope  of  the  16th  rule  so  as  to  make  it 
include  objections  to  accounts.  But  despite  the  argu- 
ments in  support  of  that  change,  which  have  been  urged 
upon  the  present  motion,  I  doubt  the  wisdom  of  its 
adoption. 

I  am  of  the  opinion  that  the  second  ground  cannot  be 
maintained.  Rule  8  requires  that,  upon  any  accounting 
by  an  executor,  any  party  interested,  or  creditor,  shall 
file  specific  objections  in  writing,  and  that  the  contest  of 
such  account  shall  be  confined  to  the  items  or  matters  so 
objected  to.  It  is  not  suggested,  by  the  briefs  of  coun- 
sel on  either  side  of  the  controversy,  that  the  words 
*' specific  objections"  have  as  yet  received  judicial 
interpretation.  It  seems  to  me,  however,  that  in  de- 
termining whether,  in  a  given  case,  objections  are 
sufficiently  sx)ecific,  regard  should  be  had  to  the  par-^ 
ticular  circumstances  of  such  case,  and  to  the  facilities 
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afforded  the  contestant  for  compliance  with  the  terms 
of  the  rule.  Objections  which  might  be  deemed  under 
some  circumstances  vague  might,  under  other  circum- 
stances, be  regarded  as  sufficiently  specific,  within  the 
fair  interpretation  of  the  rule. 

The  special  features  of  the  case  now  under  discussion 
should,  therefore,  be  considered  as  having  a  direct 
bearing  upon  the  question  whether  the  motion  herein 
ought  to  be  granted.     It  appears  that,  by  the  provisions 
of  the  codicil  to  the  will  of  his  widowed  mother  the 
testatrix,  the  objector  was  a  co-executor  with  Mr.  Mott, 
and  a  testamentary  guardian  of  his  infant  sister  and 
brother,  who  are,  like  himself,  legatees  under  the  will ; 
that  the  testatrix  died  recently  in  Europe,  where  she 
had  been  uninterruptedly  residing,  with  her  children, 
since  the  year  1872  ;  that,  during  her  absence,  Mr.  Mott 
acted  as  her  agent,  and  had  sole  management  of  her 
large  estate ;  that  the  objector  has  been  but  a  short  time 
in  this  country,  and  has  only  recently  attained  his 
majority;  that,  as  would  almost  inevitably  result  from 
these  circumstances,  he  has  no  knowledge  or  informa- 
tion as  to  the  correctness  or  incorrectness  of  the  num- 
erous items  in  his  co-executor's  account,  but  is  desirous, 
for  his  own  sake  and  that  of  his  wards,  to  subject  it  to 
such  scrutiny  as  the  law  permits.     It  is  accordingly 
urged,  by  his  counsel,  that  the  objections  which  he  haa 
already  filed  comply  as  nearly  with  the  requirements 
of  rule  8  as  is,  under  the  circumstances,  practicable. 

This  claim  seems  to  me  well  founded.  Before  the 
adoption  of  the  rule  in  question,  there  was  no  require- 
ment  of  the  law  and  no  formal  rule  of  court  which 
required,  in  any  such  case,  the  filing  of  specific  objec- 
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tions  (Peck  v.  Sherwood,  66  N.  T.,  616;  Redfield's 
Surr.  Prac.,  Snd  ed.,  671;  Matter  of  Hall,  7  Abb.  If. 
CI,  IJ^S).  Prom  my  examination  of  tlie  latter  case,  I 
greatly  doubt  whether  the  late  Surrogate  himself 
designed  by  his  estabUshment  of  the  rule  under  dis- 
cussion to  change  the  procedure,  which,  under  the 
I)eculiar  circumstances  of  that  case,  he  then  held  to  be 
correct. 

It  has  been  urged  upon  me  that  proceedings  before 
the  referee  under  this  order  are  to  be  deprecated,  as 
likely  to  result  in  great  expense  to  the  estate.  This 
court  will  very  heartily  co-operate  with  the  executor  in 
keeping  this  expense  within  the  narrowest  reasonable 
limits,  but  the  facts  should  not  be  ignored,  that  the 
person  at  whose  instance  this  reference  has  been  ordered 
is  himself  a  co-executor,  one  of  the  distributees  under 
the  will,  and  the  guardian  of  all  the  others.  .  The 
affidavits  for  and  against  this  motion  contain  many 
matters,  some  of  them  hotly  disputed,  upon  which  I  do 
not  feel  called  upon  to  comment ;  but  the  matters  not 
at  all  in  dispute  seem  to  me  to  justify  my  conclusion 
that,  without  any  change  in  the  form  of  the  objections, 
proceedings  should  be  had  before  the  referee  as  hitherto 
ordered. 

Ordered  accordingly. 
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New  Yobk  County.— Hon.   D.  G.  ROLLINS,  Sub- 

EOGATE.— April,  1882. 

Hynes  v.  McCeeery. 

In  tlve  TTuMer  of  the  estate  of  William  R.  Hynes, 
deceased. 

A  questioa  as  to  the  validity  or  regularity  of  an  appeal  from  the  deter- 
mination of  a  Surrogate's  court  must  be  submitted  to  the  appellate 
tribunal,  the  former  having  no  jurisdiction  in  the  premises. 

Motion  by  Mary  E.  Hynes,  administratrix  of  dece- 
dent's  estate,  to  dismiss  an  appeal,  taken  by  Mary  J. 
McCreery,  her  predecessor  in  office,  from  a  decree  ren- 
dered upon  the  former's  accounting.  The  facts  appear 
sufficiently  in  the  opinion. 

W.  H.  Sboob,  f<iT  tha  matian, 
J.  A.  Balbstieb,  ifppo^ed. 

The  Sureogate. — ^Letters  of  administration  to  Mrs. 
McCreery  were  revoked  by  the  late  Surrogate,  and  Mrs. 
Hynes  was  appointed  in  her  stead.  Mrs.  McCreery  filed 
an  account  of  her  administration,  to  which  Mrs.  Hynes 
filed  objections. 

The  matter  was  sent  to  a  referee,  upon  whose  report 
a  decree  was  entered  on  December  7th,  1881.  An  ap- 
peal from  that  decree  was  taken  by  the  accounting 
party  on  March  7th,  1882.  No  citation  seems  to  have 
been  issued  at  the  instance  of  the  superseded  adminis- 
tratrix, to  her  successor,  or  to  the  next  of  kin  or  cred- 
itors of  the  deceased,   to  attend  upon  such  account- 
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ing,  in  accordance  with  §  83,  3  R.  S.,  6th  ed.,  p.  103, 
A  motion  is  now  made  before  me,  on  behalf  of  Mrs. 
Hynes,  to  dismiss  this  appeal,  on  the  ground  that  the 
bond  given  is  insufficient  in  form  and  amount,  and  that 
the  appeal  was  taken  too  late.  It  is  urged  that,  to  be 
effectual,  it  should  have  been  taken  within  thirty  days 
after  the  making  of  the  decree,  in  pursuance  of  §  28 
(107),  3  R.  S.,  6th  ed.,  p.  896. 

It  is  claimed,  on  the  other  hand,  by  the  appellant, 
that  the  decree  should  be  treated  as  one  for  the  final 
settlement  of  the  account  of  an  administratrix,  and  that 
three  months  is  allowed,  within  which  to  perfect  appeal 
by  §  26,  3  R.  S.,  6th  ed.,  896.  I  am  inclined  to  think 
that  §  28,  rather  than  §  26,  fixes  the  time  within  which 
the  appeal  in  the  present  proceeding  should  have 
been  taken  (Bronson  v.  Ward,  3  Paige^  llfi ;  Stone  v. 
Morgan,  10  Paige,  615;  Redf.  Pr.  Surr.  Ct,  ed.  1875, 

4S1). 

But  it  seems  to  me  that  the  question  as  to  the  valid- 
ity, and  regularity  of  that  appeal  should  be  submitted 
to  the  appellate  court,  and  that  this  court  has  no  juris- 
diction in  the  premises  (Bamum  v.  Seneca  Co.  Bank, 
eifaiD.  Pr.,  8S;  Harris  v.  Clark,  10  id.,  il5 ;  Peo.  v. 
Murphy,  1  Daly,  Ii62;  Halsey  v.  Van  Amringe,  i  Paige, 
279;  Bradley  v.  Van  Zandt,  3  Code  Rep.,  217).  The 
motion  must  therefore  be  dismissed,  but  without  costs. 

Ordered  accordingly. 
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New  York  County. — ^Hon.  D.  G.  ROLLINS,  Surro- 
gate.— ^April,  1882  ;  again^  March,  1884. 

Dyerv.  Erving.* 

In  the  matter  of  the  application  for  probate  of  papers 
propounded  as  part  of  the  will  of  Edward  D.  E, 
Grei;ne,  deceased 

After  decedcDt's  will,  which  directed  the  distribution  of  sundry  legacies 
to  persons  named  in  ''three  memorandums  left  with  this  will  for 
the  (executors')  guidance,"  had  been  proved,  a  petition  was  present- 
ed asking  that  those  memoranda  be  admitted  to  probate,  as  consti- 
tuting a  necessary  and  important  part  of  the  will.  Mcmto  than  one 
hundred  legatees  were  designated  in  those  memoranda.  A  question 
having  arisen  as  to  who  were  entitled  to  be  cited  on  the  supplement- 
ary application  for  probate, — 

Heldy  that  this  question  should  be  treated  precisely  as  if  it  had  arisen 
when  the  will  already  proved  was  offered,  and  that  the  beneficiaries 
designated  in  the  memoranda  were  not  entitled  to  citation,  under  the 
provisions  of  Code  Civ.  Pro.,  §2615 

It  seems,  that  the  persons  so  designated  might  intervene,  under  Code  Civ. 
Pro.,  §2017,  and  make  themselves  parties  to  the  proceedings  for  pro- 
bate of  the  memoranda. 

Walsh  V.  Ryan,  1  Bra^f.,  433— followed. 


Words  of  reference  In  a  will  are  not  effectual  to  incorporate  therein  the 
contents  of  an  extraneous  paper  not  physically  connected  there- 
with, unless  it  can  be  clearly  shown  that  such  paper  was  in  existence 
at  the  time  of  the  execution  of  the  will. 

An  extraneous  paper,  produced  as  and  for  a  paper  referred  to  in  a  will, 
and  shown  to  have  been  in  existence  at  the  time  of  the  execution  of 
the  latter,  may  be  adjudged  to  form,  and  be  admitted  to  probate  as 
a  part  of  the  will,  where,  and  only  where,  by  satisfactory  and  conclu- 
sive evidence  it  has  been  proved  to  be  the  very  same  paper  which 
the  testator,  by  his  words  of  reference,  designed  to  indicate. 

*  See  Matter  of  Webb,  post,  p.  459 ;  and  an  article  on  the  *'  Incorpora- 
tion of  Extrinsic  Documents  in  WUls  "  by  Eugene  D.  HAWKma,  Esq  ,  in 
29Alb.  L.  J.,  484. 
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An  application  for  a  decree  admitting  to  probate  certain  memoran- 
da produced  and  claimed  to  constitute  part  of  a  will  already  ad- 
mitted, because  referred  to  therein  by  means  of  certain  alterations 
apparent  on  its  face,  having  been  determined  adversely  on  the 
ground  that  the  memoranda  were  completed  after  the  will  was  ex- 
ecuted, and  no  evidence  being  at  hand  to  show  that  the  alterations 
in  the  will  were  eflfected  before  its  execution, — 

Held,  in  the  same  proceedings,  that  the  contrary  presumption  prevailed, 
and  that  the  record  of  the  will  should  be  amended  so  as  to  make 
that  instnmient  read  as  it  did  before  the  changes  took  place. 

The  doctrine  of  Wetmore  v.  Carryl  (5  Bedf.,  544),  as  to  the  presumption 
in  respect  to  the  time  when  unattested  alterations  apparent  upon  the 
face  of  a  will  were  made — followed. 

After  one  has  signed  and  published  an  instrument,  and  caused  it  to  be 
attested,  as  and  for  his  last  will,  though  he  may  revoke  it  by  destruc- 
tion, or  annul  or  modify  it  by  another  writing  executed  with  due 
formalities,  he  cannot  otherwise  vary  its  terms,  by  additions,  interline- 
ations, obliterations  or  erasures  on  its  face,  or  by  the  after-preparation 
of  unattested  supplementary  papers,  or  by  the  alteration  of  any  such 
papers  already  in  existence,  and  engrafted  by  proper  reference  upon 
the  will. 

2t  Mems,  that  but  slight  evidence  of  testamentary  connection  between 
documents,  and  a  last  will  referring  to  **  memorandums  left  with  this 
will,"  is  aHordcd  by  the  mere  fact  of  their  being  found  in  the  same 
package  or  inclosure  after  testator's  death. 

Petition  by  Harriet  Erving,  one  of  decedent's  next 
of  kin,  for  the  admission  to  probate  of  memoranda 
claimed  to  constitute  part  of  decedent' s  will.  The  ex- 
ecutors, Henry  L,  Dyer  and  Henry  A.  Oakley,  appeared 
and  by  their  answer  prayed  that  such  action  might  be 
taken  as  would  protect  them  in  the  execution  of  their 
trust.  Merced  D.  M.  Greene  and  Emelia  J.  B.  Greene, 
two  of  the  next  of  kin,  united  in  asking  for  the  relief 
prayed  for  in  the  petition.  The  facts  appear  sufficiently 
in  the  opinion. 

James  H.  Pay,  for  petUumer. 

ScuDDEB  &  Cartkk,  foT  executors, 

Henbt  Parsons, /or  Merced  D,  if.  and  Emelia  J.  B.  Oreene. 
Vol.  it.— 11 . 
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The  Surrogate. — The  will  of  the  testator  has  been 
admitted  to  probate  in  this  court.  By  its  first  clause, 
his  entire  estate  is  given  to  two  persons,  in  trust  for  the 
purposes  thereinafter  named.  By  its  second  clause, 
those  trustees  are  directed  to  pay  to  his  sister  Harriet 
Erring,  during  her  life,  the  net  interest  and  income  of 
his  estate,  excepting  "those  items  named  in  a  memo- 
randum accompanying  and  referred  to  in  chiuse  fourth 
of  this  will."  By  the  last  named  clause,  the  testator 
dbects  that,  after  the  death  of  his  sister,  his  trustees 
and  executors  shall  distribute  certain  legacies,  to  sun- 
dry institutions  and  persons  named  in  ' '  three  memo- 
randums left  with  this  will  for  their  guidance." 

No  one  of  the  memoranda  thus  referred  to  was  pro- 
pounded with  the  will. 

On  the  17th  of  January  last,  Harriet  Erving  filed  a 
petition  asserting  that  these  memoranda  formed  a  nec- 
essary and  important  part  of  the  testator' s  will,  and  as 
such  ought  to  be .  admitted  to  probate.  Citation  was 
thereupon  issued  to  the  executors  and  to  the  heirs  at 
law,  next  of  kin  and  residuary  legatees  of  the  testator, 
directing  them  to  appear  on  the  20th  of  March  last,  and 
show  cause  why  these  memoranda  should  not  be  proved 
as  part  of  the  will.  Upon  the  return  of  that  citation 
it  was  stated,  on  behalf  of  the  executors,  and  was  ad- 
mitted to  be  true,  that  there  were  named  as  legatees  by 
these  memoranda  very  many  persons  who  had  not  been 
notified  to  appear. 

It  was  suggested  that,  before  the  question  was  con- 
sidered whether  the  memoranda  should  be  allowed  pro- 
bate, all  such  persons  ought  to  be  cited.  There  are,  it 
appears,  about  sixty  individuals,  among  whom  nearly 
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fifty  thousand  dollars  are  distribnted  in  general  legacies, 
and  there  are  more  than  that  number  to  whom  specific 
legacies  are  bequeathed. 

The  question  here  raised  should  be  treated  precisely 
as  if  it  had  arisen  when  the  will  was  offered  for  probate. 
There  is  manifestly  no  reason  why  any  person  or  per- 
sons should  now  be  cited,  whom  it  would  not  have  been 
necessary  to  cite,  if  the  executors  had  propounded  these 
pai)ers  with  the  will  itself.  It  is  provided  by  §  2614  of 
the  Code  that  a  person  designated  in  a  will  as  legatee 
may  present  a  petition  for  its  probate,  and  praying  that 
the  persons  specified  in  the  next  section  may  be  cited 
to  attend*  Upon  the  presentation  of  such  petition  it  is 
made  the  duty  of  the  Surrogate  to  issue  a  citation  ac- 
cordingly. Section  2615  declares  what  persons  must 
be  cited,  and  the  only  persons  named,  with  whom  we 
have  any  concern  in  the  present  case,  are  the  heirs  at 
law  and  the  next  of  kin. 

Section  2617  provides  that  any  person  who  is  named 
as  a  legatee,  although  he  has  not  been  cited,  may  ap- 
pear, and  at  his  election  support  or  oppose  the  applica- 
tion for  probate.  It  adds  that  a  person  so  appearing 
becomes  a  party  to  the  proceeding.  Neither  this  sec- 
tion nor  §  2615  seems  to  be  consistent  with  the  claim 
that  the  citation  of  other  legatees  is  ever  necessary  to 
give  the  Surrogate's  court  jurisdiction  of  such  a  pro- 
ceeding as  the  present. 

Mr.  Throop  appends  a  note  to  this  section  in  his 
edition  of  the  Code.  "Under  the  former  statute,"  he 
says,  "  as  the  citation  must  have  been  served  on  those 
who  would  succeed  to  the  estate  if  there  was  no  will, 
they  were  by  implication  permitted  to  oppose  the  pro- 
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bate,  but  no  provision  was  made  for  the  intervention  of 
legatees  or  devisees,  for  they  were  supi)osed  to  be,  and 
doubtless  usually  were,  suflSiciently  represented  by  the 
executor." 

I  find  but  one  reported  case  deciding  the  precise  qu€S- 
tion  here  raised,  but  there  have  been  many  decisions  in 
the  courts  of  this  State  upon  a  matter  closely  analo- 
gous. 

It  was  held  in  the  case  of  Brown  v.  Ricketts  (3  Jolins, 
Ch.j  553)  that,  where  bequests  were  made  by  a  wiU  to 
several  persons,  one  of  them  alone  might  file  a  bill 
against  the  executor  for  the  payment  of  his  legacy,  but 
that;  where  a  bill  was  for  the  residue,  aU  the  residuary 
legatees  must  be  parties.  To  the  same  effect  are  Davoue 
V.  Fanning  (-J  Johns.  Ch.^  199);  Fish  v.  Howland  {1 
Paige,  20)\  Kettle  v.  Crary  {1  Paige,  U7)\  Hallett  v. 
Hallett  {2  Paige^  15);  Cromer  y  Pinckney  {3  Barb.  Ch.y 
4jG6);  McKeinleY.VAmoureux.  (11  Barb.,  516);  Towner 
V.  Tooley  {38  Barb.,  598).  It  was  decided  by  Surrogate 
Bradford,  in  Walsh  v.  Ryan  {1  Brojdf.,  J^3),  that 
legatees  might  intervene  on  probate  if  they  asked  leave 
to  do  so,  but  that  it  was  not  necessary  that  they  should 
be  cited  to  attend.  No  authorities  maintaining  an  op- 
posite view  have  come  under  my  observation.  I  hold, 
therefore,  that  the  proceeding  for  admitting  to  probate 
these  memoranda  has  been  properly  instituted. 


In  March,  1884,  the  main  question  came  up  for  deter- 
mination on  motion  for  confirmation  of  the  referee's  re- 
port, the  following  opinion  being  delivered: 

The  Surrogate.— Soon  after  the  death  of  this  dece- 
dent, in  the  year  1879,  a  paper  propounded  as  his  will 
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was  admitted  to  probate  in  the  Surrogate's  court  of 
this  county.  The  fourth  clause  of  that  instrument,  as 
it  stands  recorded,  directs  the  testator's  executors  to 
distribute  "certain  bequests  in  money  and  personal 
effects  to  sundry  institutions  and  persons  named  in 
three  memorandums  left  with  this  wUl  for  their  guid- 
ance." When  the  will  was  propounded,  no  papers 
were  produced  before  the  Surrogate,  as  and  for  the 
"memorandums"  thus  referred  to.  The  instrument 
was  accorded  probate  without  regard  to  such  memo- 
randa, and  without  regard  also  to  the  api)earance 
upon  its  face  of  several  important  alterations,  whose 
significance  and  effect  will  be  hereafter  considered. 

Three  pai)ers  which  are  claimed  to  be  the  "memor- 
andums" designated  in  the  wUl  are  now  before  the  Sur- 
rogate. It  is  alleged  in  the  i)etition  of  Harriet  Erving, 
a  half  sister  of  testaix>r  and  one  of  his  legatees  and  next 
of  kin,  that  these  papers  are  in  the  handwriting  of  the 
testator,  and  that  they  were  prepared  by  him,  as  she  is 
informed  and  believes,  at  or  before  the  time  when  the 
will  itself  was  executed,  and  with  an  intention  on  his 
part  that  they  should  be  treated  by  his  executors  as 
forming  a  jyart  of  that  instrument.  She  asks  that  they 
be  admitted  to  probate  accordingly. 

Upon  the  filing  of  this  petition,  citations  were  duly 
issued  to  all  persons  entitled  to  be  made  parties  to  the 
proceeding.  Emelia  Greene  and  Merced  Greene,  nieces 
of  the  testator,  and  constituting  with  the  petitioner 
herself  his  only  next  of  kin,  api)eared  by  counsel,  and 
united  in  the  prayer  of  her  application. 

The  testator's  executors  thereupon  filed  an  answer, 
wherein  they  alleged  their  lack  of  knowledge  and  of 
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information  warranting  a  belief  as  to  whether  the  mem- 
oranda referred  to  by  the  i)etitioner  were  made  by 
the  testator  at  or  before  the  time  when  he  executed  his 
will,  and  wherein  they  alleged  also  that,  upon  the  face 
of  that  will,  there  were  apparent  certain  alterations 
and  obliterations,  some  of  which  occurred  in  the  very 
clauses  that  made  reference  to  the  memoranda.  They 
I)rayed  that,  in  view  of  these  facts,  the  probate  should 
be  opened  and  proofs  taken  for  ascertaining  whether 
such  alterations  and  obliterations  were  made  before  or 
after  the  execution  of  the  will,  and  whether,  at  the 
time  of  such  execution,  the  memoranda  in  question 
were  or  were  not  all  or  any  of  them  in  existence,  and 
were  or  were  not  all  or  any  of  them  incorporated  by 
the  testator  into  his  will,  and  entitled  to  be  admitted 
to  probate  accordingly. 

For  the  taking  of  testimony  upon  the  issues  thus 
raised,  a  reference  was  ordered.  The  evidence  sub- 
mitted to  the  referee  and  his  report  thereon  are  now 
before  me. 

In  considering  whether  these  memoranda  should  be 
adjudged  to  form  a  part  of  the  will,  I  shall  start  with 
the  assumption  tliat  that  instrument  has  been  correctly 
recorded,  and  that  all  the  changes  apparent  upon  its 
face  were  made  before  its  execution. 

AVhether  or  not  such  assumption  be  correct,  and  how 
far,  if  at  all,  a  conclusion  as  to  the  testamentary  efficacy 
or  inefficacy  of  the  memoranda  may  require  modifica- 
tion in  case  it  shall  be  determined  that  the  record  of 
the  will  itself  must  be  changed,  are  matters  which  will 
be  discussed  hereafter. 

But,  ignoring  for  the  present  the  fact  that  there  is 
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any  dispute  as  to  the  true  reading  of  that  paper,  its 
provisions  are  discovered  to  be  as  follows  : 

The  testator  gives  his  whole  estate  in  trust  to  his 
executors. 

He  instructs  them  to  pay  to  his  sister  Harriet,  during 
her  life,  the  net  interest  and  income  thereof,  *'  except- 
ing those  items  of  personal  estate  named  in  a  m&inor- 
aihduTu  accompanying  and  referred  to  in  clause  fourth.'' 

He  directs  that,  upon  the  death  of  his  sister,  legacies 
of  ten  thousand  dollars  shall  be  paid  to  each  of  his 
nieces,  Merced  and  Emelia,  and  that,  in  the  event  that 
neither  of  those  nieces  shall  survive  his  sister,  such 
legacies  shaU  be  "  disposed  of  according  to  the  memxyr- 
andum  accompanying  and  referred  to  in  clause  fourth 
of  this  will." 

Clause  fourth  is  as  follows  : 

"  I  direct  that  my  executors  and  trustees  pay  over 
and  distribute,  .  .  .  aft^r  the  death  of  my  sister, 
certain  bequests  in  money  and  personal  effects  to  sundry 
institutions  and  persons  named  in  three  memoranduTOS 
left  with  this  will  for  their  guidance." 

The  fifth  clause  is  unimportant  for  the  purposes  of 
the  present  inquiry. 

The  sixth  clause  is  in  these  words : 

"  I  direct  my  executors  to  pay  over  to  the  following 
named  persons  (relatives)  .  .  .  two  thirds  part  of 
the  residue  of  all  my  estate,  both  real  and  personal, 
excepting  those  items  already  bequeathed,  referred  to 
in  clause  fourth  of  this  wiU,  and  after  making  the  dis- 
tribution as  directed  in  the  memoraruLv/mB  referred  to 
in  said  clause." 

Then  follow  the  names  of  eleven  persons,  all  of  whom 
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have  been  cited  to  attend  this  proceeding,  but  none  of 
whom  have  appeared  except  as  they  have  been  repre- 
sented by  the  executor. 

By  the  seventh  clause  of  the  will,  the  testator  dis- 
poses of  the  remaining  third  of  his  residuary  estate. 

Before  specifying  the  contents  of  the  papers  now 
propounded  for  probate,  or  reviewing  the  evidence  as 
to  the  circumstances  under  which  they  were  found, 
and  as  to  the  time  when  they  were  probably  prepared, 
it  may  be  well  to  inquire  within  what  limitations  an 
unattested  paper  not  physically  connected  with  a  will 
can  be  judicially  determined  to  be  incorporated  into 
such  an  instrument,  so  as  to  form  a  part  of  it  and  to  be 
entitled  to  probate  accordingly. 

Upon  a  review  of  every  reported  case  bearing  upon 
this  subject,  which  by  diligent  search  I  have  been  able 
to  discover,  I  hold  : 

First.  That  words  of  reference  in  a  will  will  never 
suffice  to  incorporate  the  contents  of  an  extraneous 
paper,  unless  it  can  be  clearly  shown  that,  at  the  time 
such  wiU  was  executed^  such  paper  was  actually  in 
existence. 

Second.  That  an  extraneous  paper  produced  as  and 
for  a  paper  so  referred  to  in  a  will,  and  shown  to  have 
been  in  existence  when  such  will  was  executed,  may  be 
adjudged  to  form  part  of  such  will  and  be  admitted  to 
probate  as  such,  under  these  circumstances,  and  no 
other;  to  wit,  when  by  satisfactory  and  conclusive 
evidence  it  h/is  been  proved  to  be  the  self -same  paper 
which  the  testator  by  his  words  of  reference  designed  to 
indicate. 

Among  the  decisions  which  fully  support  these  pro- 
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positions  are  the  following :    1793,  Habergham  v.  Vin- 
C5ent  {2  Ves.,  228)\  1801,  Smart  v.  Prujean  {6  Ves.,  560)-, 

1842,  In  the  Goods  of  Countess  of  Durham  {1 N.  of  C.^ 
S66)\  1842,  In  the  Goods  of  Dickins  {1  N.  of  C,  398); 

1843,  Jorden  v.  Jorden  {2  N.ofQ.^  388);  1844,  Sheldon 
V.  Sheldon  {3  N.  of  C,  250);  1844,  Croker  v.  Marquis  of 
Hertford  {3  N.  ofC,  150);  1845,  In  the  Goods  of  Smartt 
(-^  N.ofC,  38);  1845,  In  the  Goods  of  Bacon  {3  N.  of 
CI,  6U)\  1845,  Chambers  v.  McDaniel  {6  Ired,  L.,  226); 
1861,  Harvy  v.  Chouteau  {U  Mo.,  687);  1&51,  Johnson 
V.  Clarkson  {3  Rich,  Eq.,  305);  1858,  Allen  v.  Maddock 
{n  Moore  P.  01,  4^7);  1869,  Bailey  v.  Bailey  (7  Jones, 
Law,  44);  1862,  Van  Straubenzee  v.  Monck  {3  i^w.  &  T. 
ff);  1868,  In  the  Goods  of  Pascall  {L.  JR.,  P.  &  D.,  606); 
1876,  Singleton  v.  Tomlinson  {House  of  Lords,  L.  R.,  3 
App.  Cos.,  404);  1878,  Ludlam  v.  Otis  {15  Han,  410); 
1879,  Brown  v.  Clark  {77  N.  Y.,  369);  1881,  Newton  v. 
Seaman's  Friend  Society  {130  Mass.,  91). 

All  these  cases  uphold  the  authority  of  a  testator  to 
give  testamentary  efficacy  to  extraneous  papers  by 
words  of  reference  in  his  wiU,  but  they  carefully  re- 
strain that  authority  within  the  limits  above  indicated. 

To  remove  this  restraint,  or  in  the  least  to  relax  it, 
would  be  mischievous  in  the  extreme.  By  its  recent 
decision  in  Matter  of  CFNeU  {91  N.  Y.,  623),  the  Court 
of  Appeals  of  this  State  gives  distinct  intimation  of  its 
unwillingness  to  enlarge,  if  not  indeed  of  its  disposition 
to  narrow,  the  scope  and  effect  of  referential  words  in 
testamentary  papers. 

Of  course  one  is  at  liberty,  when  he  executes  his  will, 
to  disclose  its  contents  to  the  subscribing  witnesses,  or 
to  withhold  from  them  any  information  whatever  as  to 
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its  provisions,  save  the  bare  fact  that  it  is  his  will;  but 
when  once  he  has  signed  and  published  it  and  caused 
it  to  be  attested,  though  he  may  absolutely  revoke  it  by 
destruction,  or  may  annul  or  modify  it  by  another 
writing  executed  with  formalities  such  as  attended  its 
own  execution,  he  cannot  otherwise,  by  one  jot  or 
tittle,  vary  its  terms,  either  by  additions,  interUnea- 
tions,  obliterations,  erasures  or  other  changes  upon  its 
its  face,  or  by  the  after  -  preparation  of  unattested 
papers,  designed  to  supplement  its  provisions,  or  by 
the  alteration  of  any  such  papers  already  in  existence 
and  engrafted  by  proper  reference  upon  the  will  itself. 

Now,  for  the  application  of  these  rules  of  law  to  the 
facts  of  the  case  at  bar. 

How  is  it  established  that  the  memoranda  here 
offered  for  probate  were  in  being  when  the  will  was 
signed,  and  are  the  identical  papers  referred  to  in  that 
instrument  ? 

The  will  gives  no  description  of  the  memoranda  to 
which  it  refers.  If,  in  place  of  the  papers  produced, 
three  others  should  be  offered,  containing  the  names  of 
another  set  of  beneficiaries,  to  the  exclusion  of  all  who 
are  here  named,  and  ordering  dispositions  of  property 
quite  unlike  those  at  present  under  consideration,  such 
papers  would  answer,  no  less  effectually  than  the  ones 
now  before  me,  every  requirement  of  the  wiU. 

That  will,  as  it  stands  recorded,  does  not  even  pro- 
vide means  for  identifying  the  memoranda  of  wlxich  it 
makes  mention,  by  distinct  specification  of  the  place 
where  they  could  be  found  after  its  maker' s  decease. 

Such  a  method  of  identification,  while  by  no  means 
conclusive  of  itself,  is  one  to  which  resort  is  frequently 
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had,  and  one  to  which  this  testator  himself  resorted  in 
the  fourth  clause  of  his  will  as  originally  written.  He 
there  referred  to  a  "  sealed  envelope  "  wherein  the  will 
itself  would  be  found,  together  with  ' '  a  memorandum ' ' 
for  the  guidance  of  the  executors. 

This  provision  the  testator  at  some  time  during  his 
life  chose  to  do  away  with,  substituting  in  its  stead 
words  which  simply  characterize  the  memoranda  as 
'^  memorandicms  left  with  this  wilV^ 

Whether  this  change  was  made  before  or  after  the 
execution  of  that  instrument,  and  whether  before  or 
after  the  preparation  of  the  memoranda  here  produced 
for  probate,  it  is  clear  that  little  proof  of  the  testament- 
ary connection  of  the  two  documents  would  have  been 
afforded  by  the  mere  fact  of  their  being  found  in  the 
same  package  or  enclosure  after  the  death  of  the 
testator. 

But  even  such  slight  and  unsatisfactory  proof  as  that 
is  here  wanting.  The  testimony  tends  to  show,  but 
does  not  fully  establish,  that  the  will  and  memoranda 
were  found  in  the  same  trunk,  and  perhaps  in  the  same 
envelope,  and  that  is  all. 

The  testator  died  in  June,  1879,  more  than  three 
years  after  those  memoranda  must,  upon  the  theory  of 
the  petitioner,  have  come  into  existence. 

His  niece  Merced  testifies  that,  at  the  time  of  his 
death,  her  aunt,  her  sister  and  herself  were  members  of 
his  household ;  that,  soon  after  he  died,  Mr.  Dyer,  one 
of  his  executors,  in  the  presence  of  her  sister  and  her- 
self, took  a  sealed  envelope  from  a  trunk  in  the  room 
which  her  uncle  had  been  occupying;  that  he  carried 
away  that  envelope  without  opening  it,   and  that  she 
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learned  nothing  as  to  its  contents,  but  inferred  from  an 
indorsement  upon  it  that  it  contained  her  uncle's  will. 

The  niece  Emelia  states  that  she  was  present  when 
the  trunk  was  opened,  and  remembers  when  the  envel- 
ope which  held  the  will  was  discovered.  According  to 
her  recollection,  this  envelope  was  at  once  oi)ened  by 
Mr.  Dyer,  and  was  found  to  contain  two  documents, 
which,  she  thinks,  must  have  been  the  will  and  the 
memoranda. 

It  is  evident,  however,  that  that  belief  is  not  solely 
based  upon  her  observations  made  at  the  time  of  the 
discovery,  but  that  it  is  an  inference  drawn  partly  from 
those  observations,  and  partly  from  certain  incidents 
that  happened  subsequently.  She  says  that  neither 
the  will  nor  the  memoranda  were  read  in  her  hearing ; 
that  she  knew  one  of  them  was  the  will  from  the  in- 
dorsement upon  it,  but  did  not  know  whether  there  was 
any  indorsement  upon  the  other,  and  did  not  examine 
its  contents. 

Mr.  Dyer's  memory  as  to  what  happened  on  the 
occasion  specified  by  the  testator' s  nieces  is  very  indis- 
tinct. He  thinks  that  he  went  to  the  trunk  and  found 
the  envelope,  and  that  it  contained  the  will  and  the 
memoranda,  but  he  is  far  from  confident  that  such  was 
the  case.  He  knows,  however,  that  he  somehow  came 
into  possession  of  both  those  papers,  and  that  he  de- 
livered them  to  Mr.  Bowman,  who  in  the  lifetime  of  the 
testator  had  acted  as  his  legal  adviser. 

Mr.  Bowman  states  that  he  had  several  conversations 
with  the  decedent  as  to  the  possibility  of  making  testa- 
mentary bequests  effectual,  by  referring  in  a  will  to 
unattested  memoranda  containing  instructions  to  exec- 
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utors.  He  says  that  the  deceased  came  to  him  "  about 
thirty  times  with  long  hypothetical  questions  as  to  the 
form  in  which  he  should  put  this  and  that,"  but  that 
he,  the  witness,  never  saw  either  the  will  or  the  mem- 
oranda. He  thinks,  but  is  not  positive,  that  all  his 
interviews  with  the  testator  were  prior  to  May,  1876, 
the  date  of  the  will. 

This  is  a  fair  abstract  of  the  testimony  before  the 
referee.  It  gives  little  assistance  to  the  solution  of  the 
questions  when  the  memoranda  were  made,  and  whether 
they  have  any  testamentary  value.  They  bear  no  date, 
and  contain  no  internal  evidence  that  they  were  in  fact 
written,  or  even  that  they  pretend  to  have  been  written, 
before  the  execution  of  the  will.  For  aught  that  appears 
upon  their  face,  the  testator  may  not,  until  years  after 
that  x>^riod,  have  completed  them,  or  indeed  have 
entered  upon  their  preparation.  They  are  not  shown 
to  have  been  seen  during  his  lifetime  by  anybody  but 
himself.  It  does  not  appear  that  he  ever  stated  or  in- 
timated to  any  person  whomsoever  that  such  memor- 
anda as  were  contemplated  by  the  terms  of  his  will  had 
been  actually  reduced  to  writing.  Indeed,  so  far  as  the 
evidence  discloses,  he  at  no  time  revealed  the  contents 
of  the  will  itself,  or  the  fact  that  it  contained  a  refer- 
ence to  any  other  paper  or  papers  then  existing  or 
thereafter  to  be  brought  into  existence. 

The  absence  of  affirmative  proof  as  to  the  date  of  the 
origin  of  these  memoranda  is  not  the  only  circumstance 
which  makes  against  the  claim  that  they  were  in  being 
when  the  will  was  executed.  I  have  already  said  that 
they  contain  no  internal  evidence  in  support  of  that 
claim.    They  contain,  on  the  contrary,  not  a  little  in- 
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temal  evidence  against  it.  They  consist  of  three  fall 
sheets,  or  twelve  pages,  of  legal  cap  paper,  united  at 
the  top  by  metallic  fastenings.  On  the  first,  fifth  and 
ninth  pages  (that  is,  at  the  beginning  of  each  of  the 
three  sheets),  there  appear  captions  severally  indicating, 
in  words  which  will  presently  be  quoted,  the  nature  of 
the  contents  which  follow.  These  papers  are,  from  first 
to  last,  in  the  handwriting  of  the  testator.  In  the  main, 
and  with  the  exceptions  hereafter  noted,  they  seem  to 
have  been  written  at  the  same  time,  or  perhaps  it  is 
more  accurate  to  say  that  they  give  no  indications  of 
having  been  written  at  different  times.  In  the  main, 
too,  they  present  the  marks  of  great  care  in  their  prepa- 
ration, both  as  regards  the  neatness  of  their  chirography 
and  the  orderly  arrangement  of  their  somewhat  elabor- 
ate contents. 

None  of  these  memoranda,  which  are  respectively 
numbered  No.  1,  No.  2,  and  No.  3,  fills  up  the  entire 
sheet  upon  which  it  appears.  The  first  ends  near  the 
top  of  page  three,  and  page  four  is  vacant.  The  second 
is  all  contained  on  pages  five  and  six,  while  pages  seven 
and  eight  are  blank.  The  third  extends  from  page  nine 
to  the  bottom  of  page  eleven,  page  twelve  serving  the 
purpose  of  a  cover  and  bearing  the  indorsement ''  Mem- 
oranda referred  to  in  the  will  of  E.  D.  E.  Greene." 

Upon  no  one  of  these  three  connected  sheets  is  there 
anything  to  indicate  that,  with  the  last  item  which  now 
api)ears  upon  it,  its  foot  or  end  has  been  reached.  As 
there  are  no  words  of  seU  limitation,  the  testator  had 
the  fullest  opportunity  therefore,  if  he  chose  to  exer- 
cise it,  of  indefinitely  adding  both  to  the  list  of  his 
gifts  and  to  the  list  of  his  beneficiaries. 
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The  caption  of  No.  1  is  as  follows : 

"  Memoranduin  of  bequests  to  sundry  institutions, 
etc.  This  memorandum  is  for  the  guidance  of  my  ex- 
ecutors and  trustees,  and  is  referred  to  in  clause  fourth 
of  my  will,  dated  May  nineteenth,  eighteen  hundred 
and  seventy-six.  Edw.  D.  E.  Green^e." 

No.  2  has  this  heading : 

*  *  Memorandum  of  certain  bequests  in  money  to  be 
paid  over  by  my  executors  and  trustees.  This  memor- 
andum is  referred  to  in  clause  fourth  of  my  will,  which 
13  dated  May  nineteenth,  eighteen  hundred  and  seventy- 
six.  Edw.  D.  E.  Greene." 

The  third  caption  is  in  these  words : 

"  Memorandum  for  the  distribution  of  certain  of  my 
I)ersonal  effects  as  referred  to  in  clause  fourth  of  my 
will  accompanying  this,  dated  May  nineteenth,  eighteen 
hundred  and  seventy-six.  I  desire  that  this,  as  well 
as  the  other  memorandums,  should  not  be  recorded,  but 
kept  for  reference  by  my  trustees  in  the  execution  of 
my  trusts.  Edw.  D.  E.  Greene." 

I  have  said  that  the  contents  of  these  papers  may 
very  likely,  with  certain  exceptions,  have  been  written 
out  at  the  same  time.  Tliose  exceptions,  however,  are 
numerous  and  significant,  and  thoroughly  convince  mo 
that  the  document  as  a  whole  has  been  brought  into  ita 
present  condition  by  a  long  series  of  alterations  and 
amendments  upon  its  face.  At  whatever  period  that 
portion  which  was  first  written  came  into  being,  it  is 
clear  that  the  testator  had  not  then  fully  and  definitely 
determined  who  should  be  the  recipients  of  the  bounty, 
whose  distribution  was  to  be  governed  by  the  nnemor- 
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anda,  or  what  shotdd  be  the  nature  and  extent  of  the 
various  legacies. 

This  fact  thrusts  itself  in  many  ways  upon  the  atten- 
tion. In  the  memorandum  marked  number  two,  which, 
like  the  rest,  is  upon  ruled  paper,  there  appear  in  reg- 
ular order  upon  alternate  lines  the  names  of  the  several 
beneficiaries.  On  the  intervening  lines  are  speci&csL' 
tions  of  the  amounts  of  the  several  bequests.  These 
names  and  amounts,  are  for  the  most  part  homogeneous, 
as  regards  the  character  of  the  writing,  the  kind  of  ink 
used,  etc.  But  there  are  notable  exceptions.  For  ex- 
ample, the  names  of  Mrs.  Mary  Bowman  and  Mr.  Sam- 
uel A.  Holmes  are  written  in  ink,  and  there  is  nothing 
to  suggest  the  notion  that  they  were  put  upon  the 
paper  at  any  other  time  than  when  the  caption  was 
written.  But  the  words  ''five  hundred  dollars,"  which 
in  each  instance  follow  the  name,  are  written  in  lead 
pencil. 

These  indications  that  the  document  was  not  bom  in 
its  present  shape,  but  that  it  has  grown  into  it,  are  still 
more  conspicuous  in  ' '  No.  3. ' ' 

In  the  neat  handwriting  and  according  to  the  system- 
atic arrangement,  which  have  already  been  commented 
upon,  there  appear  eleven  subdivisions,  each  commenc- 
ing with  the  word  "To."  "To  my  sister  Harriet 
Erving,"  says  the  first,  "the  portrait  of  myself,"  etc. 
Then  comes  the  word  "To"  again,  as  if  by  way  of  in- 
troduction to  another  bequest;  but  between  that  word 
and  the  next  item  "  To  my  niece  Mercedes,"  there  is  a 
vacant  space  of  about  three  quarters  of  an  inch.  This 
is  hardly  explicable  upon  any  other  theory  than  this: 
that,  when  the  testator  wrote  the  word  "To"  and  left 
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it  in  solitude,  lie  had  a  purpose  more  or  less  definite, 
and  which  he  never  fulfilled,  of  inserting  at  some  future 
time  the  name  of  some  person,  and  the  description  of 
some  legacy  in  that  i)erson'  s  behalf. 

The  third  subdivision  reads  as  follows:  "To  my 
niece  Mercedes  portraits  in  oil  of  her  father  and  mother 
X)ainted  by  me,  photographs  of  pictures  by  Cabanel 
called  Aglae  and  Poete  Florentine."  The  words  just 
quoted  are  in  ink.  Then  follows  in  pencil :  ' '  Picture 
in  oil,  size  about  14x10,  view  of  house  in  Pto.  Cabello 
where  her  mother  was  bom." 

The  fourth  subdivision  concerns  his  niece  Emelia.  It 
begins,  in  ink,  "To  my  niece  Emelia."  The  descrip- 
tion of  the  legacy  is  written  in  lead  pencil. 

The  next  subdivision,  which  is  altogether  in  ink, 
reads  thus:  "To  the  following  named  persons,  a 
sketch  or  study  in  oil  or  water  colors  or  in  pencil." 
Then  comes  a  list  containing  fifty-six  names.  I  think 
that  this  entire  subdivision  was  probably  written  at  one 
time.  But  between  this  and  the  one  next  succeeding 
is  a  vacant  space  large  enough  to  permit  the  insertion 
of  several  names.  One  of  two  things  is  pretty  clearly 
indicated  by  this  circumstance — either  that  it  was  the 
settled  purpose  of  the  testator  thereafter  to  enlarge  the 
number  of  this  class  of  his  legatees,  or  that  he  thought 
it  well  to  leave  room  for  such  enlargement  in  case  he 
might  thereafter  decide  to  effect  it. 

The  next  clause  is,  perhaps,  even  more  significant  than 
any  of  the  others.  It  contains  these  words,  and  these 
only :  "To  Mrs.  Caroline  L.  Ashe." 

When  the  testator  wrote  that  name,  it  was  evidently 
his  intention  to  make  Mrs.  Ashe  one  of  his  beneficiaries, 
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but  he  had  not  decided  what  to  give  her.  For  the  sub- 
sequent accomplishment  of  his  purpose,  he  left  about  an 
inch  of  blank  space  between  her  name  and  the  one 
which  immediately  succeeds  it.  But  that  space  he 
never  filled  up  with  the  description  of  a  legacy,  nor,  on 
the  other  hand,  did  he  ever  indicate  the  abandonment 
of  his  original  design  by  obliterating  the  name  of  Mjrs. 
Ashe. 

Five  other  persons  are  subsequently  mentioned  as 
legatees.  Of  these,  two  are  named  as  executors  in  the 
will,  and  the  other  is  an  attorney  with  whom  the  de- 
cedent advised  as  to  its  preparation.  Against  each  of 
these  names  is  set  a  description  of  a  painting  or  engrav- 
ing. These  descriptions  are  all  written  in  pencil,  and 
there  are  palpable  indications  that,  in  some  instances 
at  least,  their  place  was  once  occupied  by  other  pencU- 
lings  which  have  been  imperfectly  obliterated. 

Having  now  specified  all  the  most  striking  features 
of  the  memoranda,  I  proceed  to  point  out  some  of 
the  characteristics  of  the  will  itself.  It  is  altogether 
in  the  testator's  handwriting,  and,  as  haar  been  stated 
already,  shows  upon  its  face  several  alterations  which 
are  marginally  authenticated  by  the  initials  of  his  name. 
These  alterations  were  in  every  instance  effected  by  the 
use  of  ink  differing  in  color  from  that  employed  in  the 
portions  of  the  instrument  first  reduced  to  writing,  and 
easily  distinguishable  therefrom.  The  first  alteration 
api)ears  in  the  fourth  clause.  As  originally  written, 
that  clause  directed  the  distribution  of  "certain  be- 
quests in  money  and  personal  effects  to  sundry  insti- 
tutions and  persons  named  in  a  Triemorandum  left  with 
this  will  for  their  guidance  in  a  sealed  envelope  and  ad- 
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dressed  to  my  executors."  The  word  "a"  before 
"memorandum"  has  been  erased.  .Below  the  spot 
it  once  occupied  is  a  caret,  and  above  it  are  the  word 
"three,"  and  the  figure  "3,"  in  the  testator's  hand- 
writing. The  letter  "s"  has  been  added  to  the  word 
"  memorandum,"  and  the  clause  "in  a  sealed  envelope 
and  addressed  to  my  executors  "  has  been  obliterated, 
apparently  by  the  use  of  the  same  ink  as  that  by  which 
the  other  changes  were  effected. 

The  sixth  clause  originally  provided  that  the  execu- 
tor should  pay  to  certain  specified  i)ersons  two  thirds  of 
the  residuary  estate,  "  excepting  those  items  already 
bequeathed,  referred  to  in  clause  fourth  of  this  will, 
and  after  making  the  distributions  as  directed  in  said 
clause."  As  the  will  now  appears,  there  is  a  caret 
after  the  word  "directed"  pointing  to  the  inserted 
words  "in  the  memorandum,"  and  through  the  word 
"and,"  immediately  preceding  the  word  "referred," 
the  testator  has  drawn  his  pen. 

Now,  these  facts  tend  very  strongly  to  show,  in  the 
absence  of  evidence  to  the  contrary,  that  the  will  was 
altered  in  the  particulars  above  mentioned,  so  as  to  be 
more  consonant  with  its  maker's  changed  purposes  re- 
garding the  form  of  the  document  which  he  wished  to 
incorporate  into  it  by  words  of  reference.  It  is  evident 
that,  at  some  time  when  the  testator  had  under  consid- 
eration the  final  disposition  of  his  estate,  it  was  in  his 
mind  to  eke  out  the  provisions  of  the  will  proper  by 
resort  to  one  memorandum  and  one  only,  and  that  he 
subsequently  decided  to  divide  the  contents  of  that 
one  into  three  distinct  parts  for  the  more  methodical 
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and,  therefore,  more  convenient  classification  of  liis 
numerous  bequests. 

For  example,  by  tlie  first  of  the  memoranda  here 
produced,  which  is  the  only  one  relating  in  any  way  to 
public  institutions,  he  gives  $5,000  to  the  National 
Academy  of  Design,  $5,000  to  the  Artists'  Fund 
Society,  and,  in  a  certain  specified  contingency,  $1,000 
each  to  three  other  institutions. 

Memorandum  No.  3  is  devoted  solely  to  pecuniary 
legacies,  and  directs  the  distribution  of  about  $10,000 
among  fifty  individuals. 

The  third  memorandum  contains  the  names  of  over 
sixty  persons,  and  only  undertakes  to  bequeath  paint- 
ings, engravings  and  other  objects  of  art. 

The  labors  of  the  testator,  in  devising  the  just,  kindly 
and  conscientious  division  of  his  estate  which  he  was 
endeavoring  to  make,  were  no  doubt  lightened  by  the 
substitution  of  these  three  categories  of  legacies  for  the 
original  plan  which  included  them  all  in  a  single  class. 
But  when  did  he  make  this  substitution?  Was  it  be- 
fore or  after  the  execution  of  the  will  ? 

Here  is  a  circumstance  which  seems  to  me  to  be  of 
great  assistance  in  answering  this  question.  Far  the 
greater  part  of  the  contents  of  these  memoranda  bears 
the  marks,  as  has  been  stated  already,  of  great  care 
in  the  preparation,  and  of  having  been  written  at  one 
time.  Such  is  the  case  with  the  captions,  each  of  which 
describes  the  paper  which  follows  as  one  referred  to 
"  in  clause  fourth  of  my  will,  dated  May  nineteenth, 
eighteen  hundred  and  seventy-six."  By  turning  to 
the  testiTnonium  clause  of  the  will,  it  will  be  found 
that  the   date — "this  nineteenth  day  of  May" — ^was 
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evidently  not  inserted  at  the  time  when  the  other 
parts  of  that  instrument  were  written  by  the  testator. 
Those  words  were  unquestionably  fashioned  with  dif- 
ferent ink  and  apparently  with  a  dififerent  pen. 

In  the  nature  of  things,  the  insertion  of  the  date 
in  a  testamentary  paper  is  generally  deferred  until  the 
very  hour  of  its  execution,  because  of  doubt  as  to  when 
that  hour  will  come.  That  uncertainty  affords  the 
most  reasonable  explanation  in  the  present  case  for 
the  failure  of  the  testator  to  date  his  will  at  the  time 
he  wrote  it.  But  is  it  not  in  the  highest  degree  im- 
probable that,  while  he  refrained  at  first  from  inserting 
in  the  will  the  date  of  its  execution,  he  should,  never- 
theless, have  prepared  beforehand  elaborate  memor- 
anda, bearing  upon  their  face  an  explicit  declaration 
that  they  related  to  a  will  ^^  dated  May  nineteenth^ 
eighteen  hundred  and  seoeniy-six  ?"  It  is  much  more 
reasonable  to  infer  from  all  the  circumstances  that  those 
memoranda,  even  as  they  were  first  written,  and  before 
they  had  been  subjected  to  any  alterations,  were  writ- 
ten after  the  will  had  been  executed,  and  when,  there- 
fore, its  date  had  been  definitely  ascertained. 

Their  appearance  as  a  whole  is,  to  my  mind,  suscep- 
tible of  but  one  explanation.  At  the  date  of  the  will, 
the  testamentary  purposes  of  its  maker  had  not  fully 
and  definitely  and  finally  shaped  themselves  in  his  own 
mind.  But  he  believed  that,  by  duly  executing  such  an 
instrument,  and  by  referring  therelu  to  other  papers  as 
containing  directions  to  his  executors,  he  could  order 
the  distribution  of  his  store  of  paintiugs  and  engrav- 
ings, and  of  certain  pecuniary  legacies,  according  to 
such  scheme  as  he  might  afterwards,  and  upon  more 
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mature  deliberation,  devise  ; — ^a  scheme  which,  would 
need  to  be  known  to  his  executors  alone  and  could  es- 
cape the  publicity  of  record  in  the  Surrogate's  court. 
In  other  words,  he  believed,  and  in  my  judgment  he 
acted  on  his  belief,  that,  by  his  reference  to  memoran- 
da in  the  fourth  clause  of  his  will,  he  gained  the 
privilege  of  creating  memoranda  at  his  pleasure,  and 
at  his  pleasure  of  altering  them,  and  thus  of  making 
legally  effectual  such  purposes  as  at  the  time  of  his 
death  might  find  expression  in  any  holographic  papers 
which  purported  upon  their  face  to  be  the  memoranda 
referred  to  by  his  will. 

I  must,  therefore,  deny  the  petitioner's  application. 
The  question  thus  decided  has  been  hitherto  discussed 
upon  the  assumption  that  the  will,  as  altered  and  re- 
corded, is  the  true  will  of  the  testator. 

If,  on  the  other  hand,  it  shall  appear  that  the  record 
must  be  changed  so  as  to  conform  to  the  language  of 
that  instrument  before  it  suffered  alteration,  then  a 
fortiori^  must  it  be  held  that  the  memoranda  are  disen- 
titled to  probate. 

There  only  remains  to  be  considered  the  question 
whether  the  record  of  the  will  should  be  suffered  to 
remain  unchanged,  or  should  be  made  to  conform  to 
the  terms  of  that  instrument  before  it  was  in  any  wise 
altered  by  the  testator. 

I  adhere  to  the  legal  proposition  which  I  declared  in 
the  case  of  "VVetmore  v.  Carryl  (5  Redf.^  S44)j  that,  in 
the  absence  of  evidence  to  the  contrary,  unattested  al- 
terations upon  the  face  of  a  will  must  be  presumed  to 
have  been  made  after  its  execution. 

To  overcome  the  force  of  that  presumption  in  the  case 
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at  bar,  there  is  no  satisfactory  evidence.  It  has  not 
appeared  that  these  alterations  were  called  to  the  at- 
tention of  the  subscribing  witnesses,  nor  has  it  otherwise 
been  shown  that  they  were  effected  before  execution. 
Indeed,  so  far  as  the  proofs  disclose,  every  one  of  them 
may  have  been  effected  long  afterwards. 

I  must,  accordingly,  direct  that  the  record  of  the 
will  be  amended  so  that  it  may  read  as  it  did  before 
the  changes  that  appear  upon  its  face. 

It  is  with  great  reluctance  that  I  have  formed  these 
conclusions.  I  have  little  doubt  that  the  real  wishes  of 
the  decedent  at  the  time  of  his  death  find  substantial 
expression  in  the  will  as  it  stands  recorded,  supplement- 
ed by  the  memoranda  that  are  here  the  subject  of  dis- 
pute, and  that  by  the  decree  to  be  entered  upon  this 
decision,  the  bulk  of  this  estate  will  be  diverted  from 
the  hands  of  those  whom  the  testator  by  painstaking 
effort  sought  to  make  his  beneficiaries.  But  any  other 
decision  than  that  which  1  have  announced  could  only 
be  reached  by  utterly  setting  at  naught  the  statutes 
which  prescribe  the  formalities  that  must  attend  the 
execution  of  testamentary  instruments,  and  the  modes 
whereby  such  instruments  once  executed  can  be  re- 
voked. 
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Xew  Yoek  County.— Hon.  D.  G.  ROLLINS,  Subro 

GATE. — May,  1882. 

Riley  v.  Diggs.* 

In  tlie  matter  of  the  probate  of  the  wiU  of  Alexander 

McCuE,  deceased. 

A  bequest  of  the  proceoda  of  a  sale  of  realty,  directed  to  be  effected  after 
the  death  of  a  life  tenant  or  beneficiary,  is  a  disposition  of  personal 
property  in  which  the  ultimate  beneficiary  takes  at  once  a  vested 
interest. 

Foreign  corporations  may  take  such  property,  under  wills  executed  by 
persons  domiciled  in  this  State,  as  they  are  empowered  to  acquire  by 
the  laws  of  the  state  of  their  creation. 

The  provision  of  L.  1848,  ch.  819,— an  act  for  the  incorporation  of  benevo- 
lent, charitable,  etc.,  societies— declaring  the  invalidity  of  certain 
devises  and  bequests  contained  in  a  will  executed  within  two  months 
before  testator's  death,  applies  only  to  suchdispoaltions  made  in  favor 
of  a  corporation  organized  under  that  statute. 

Tiawrence  v.  Elliott.  3  Bedf,,  235— followed. 

Testator^  by  his  will,  after  giving  a  life  interest  in  nearly  all  his  property 
to  his  wife,  and  providing  a  life  legacy  to  one  M.,  directed  the  execu- 
tors, at  his  wife's  death,  to  convert  the  residue  into  money  and  divide 
it  into  five  equal  shares,  which  he  bequeathed  to  five  several  religious 
institutions ;  further  declaring,  in  case  one  of  the  latter  "is not  able 
to  take,  then  I  give,  bequeath  and  devise  this  share  to  my  executors 
and  trustees,  and  request  them  to  distribute  the  same  according:  to 
my  intention  as  indicated  above."  The  institution  thus  referred  to 
was  shown  to  be  unincorporated. — Held, 

1.  That  that  institution  was  incapable  of  directly  taking  the  bequest  given 

by  the  will. 

2.  That  the  alternative  provision,  whether  precatory  or  imperative  was 

invalid,  as  either  (1)  leaving  the  distribution  optional  with  the  trus- 
tees, without  imposing  on  them  any  special  obligation,  or  (2)  as  indi- 
cating an  intent  which  it  failed  definitely  to  disclose  ;  and,  therefore, 

8.  That,  as  to  the  share  in  question,  decedent  died  intestate. 

Testator's  will  contained  a  legacy  to  the  '*  church  of  the  Holy  Redeemer 

*  Probate   decree  subsequently  reversed  for  want  of  testamentary 
capacity,  and  exercise  of  undue  influence. 
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in  third  Street/'  It  appeared  that  there  was  a  church  edifice  in  that 
street,  known  bj  that  name,  to  which  testator  referred,  owned  and 
conducted  by  a  corporation  entitled  the  **  Missionary  Society  of  the 
most  Holy  Redeemer  in  the  State  of  Kew  York,"  having  for  ita  ob- 
jects religious  instruction  of  the  poor,  etc.,  and  empowered  to  take 
devises  and  bequests,  and  to  "possess  and  conduct  churches." — 
Held,  that  the  false  demonstration  should  not  be  permitted  to  defeat  testa- 
tor's purpose ;  and  that  this  corporation  took  the  legacy  in  ques- 
tion. 

Application"  for  the  construction  of  bequests  con- 
tained in  decedent's  will,  upon  proceedings  instituted 
for  the  probate  thereof  by  Catherine  E.  Diggs,  and  an- 
other, executrices  therein  named,  and  opposed  by 
Thomas  H.  RUey  and  others,  decedent's  next  of  kin. 
The  facts  appear  sufficiently  in  the  opinion. 

DtxoBOW  &  Baegeiter,  far  proponents. 

Beach  &  Bbown,  for  contesUmtB, 

Ain>Eii80K  &  Man,  James  F.  Swantoit,  Wm .  P.  Burr,  and  E.  B. 
Amend,  for  societies. 

The  Subrogate. — The  decedent  died  on  the  30th 
day  of  November,  1880.  Eight  days  before  his  death, 
he  executed  an  instrument  which  this  court  has  decided 
to  be  his  last  will  and  testament.  His  wife,  Catherine 
McCue,  survived  him  and  is  still  living,  as  are  also  cer- 
tain of  his  nephews  and  nieces.  As  his  next  of  kin, 
they  have  put  in  issue  the  validity,  construction  and 
effect  of  certain  dispositions  in  the  will. 

That  instrument  provides  that  one  Margaret  More- 
head  shall  receive  $400,  per  annum,  during  the  life  of 
the  testator's  wife,  and  thereafter,  while  she  herself 
lives,  the  interest  on  $8,000.  Tlie  testator  directs  that, 
upon  her  death,  the  principal  sum  of  $8,000  shall  be 
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considered  as  part  of  liis  residuary  estate,  to  be  divided 
pro  rata  among  Ms  residuary  legatees,  according  to  the 
terms  of  the  fourth  clause  of  the  wHl.    By  that  fourth 
clause  it  is  provided  that,  after  the  death  of  his  wife 
(to  whom  is  elsewhere  given  a  life  interest  in  nearly 
the  whole  estate),  and  after  the  eight  thousand  dollars 
have  been  invested  for  Mrs.  Morehead'  s  benefit,  the  ex- 
ecutors shall  convert  into  money  the  whole  remaining 
estate,  both  real  and  personal,  and  divide  the  same 
into  five  equal  shares.     One  of  such  shares  is  given  to 
St.  Mary's  Roman  Catholic  Church  in  Grand  street, 
another  to  St.  Rosa's  Roman  Catholic  Church  in  Can- 
non street,   another  to  the  Church  of  the  Holy  Re- 
deemer in  Third  street,  another  to  the  Roman  Catholic 
Church  called  ^'Mother  of  Sorrows,"  another  to  the 
Roman  Catholic  institution  called  St.  Michael's  Monas- 
tery, West  Hoboken,  New  Jersey.    As  to  each  of  the 
last  three  bequests,  he  declares  that,  if  the  beneficiary 
is  not  able  to  take,  then  the  same  is  given,  bequeathed 
and  devised  to  his  executors  and  trustees  "  to  distrib- 
ute this  share  according  to  his  (my)  intention  as  indi- 
cated above."     The  question  submitted  for  my  decis- 
ion is  the  effect  and  construction  of  these  various  be- 
quests to  the  institutions  above  named.    By  the  direc- 
tion to  sell  the  real  estate,  and  reduce  it  to  money, 
there  is  effected  an  equitable  conversion  of  the  realty 
into  personalty,  which  wUl  not,  however,  become  oper- 
ative until  the  death  of  testator's  widow.    The  bequests 
in  question,  therefore,  so  far  as  they  shall  be  found 
valid,  must  be  regarded  as  dispositions  of   personal 
property  in  which  the  beneficiaries  take  a  vested  inter- 
est (Ross  V.  Roberts,  2  Hun,  30  ;  affi^d,  63  N.   7".,  652; 
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Chamberlain  v.  Chamberlain,  J^  N.  Z".,  Ji31;  Downing 
V.  Marshall,  23  N.  Z,  39 1). 

The  bequests  to  St.  Mary' s  Roman  Catholic  Church 
and  to  St.  Rose's  Roman  Catholic  Church  are  indis- 
putably  valid.  They  are  both  religious  societies  incor- 
I)orated  under  chapter  60  of  the  Laws  of  1813,  as 
amended  by  L.  1863^  ch.  4S,  and  are  entitled  to  take 
bequests  {L.  1875^  ch.  U3). 

As  to  the  legacy  to  "  The  Church  of  the  Holy  Re- 
deemer," it  is  not  disputed  that  there  is  a  church  edi- 
fice in  Third  street  in  this  city,  which  is  known  by  that 
name,  and  which  is  the  church  referred  to  by  the  testa- 
tor. It  is  owned  and  conducted  by  the  ' '  Missionary 
Society  of  the  Most  Holy  Redeemer  in  the  State  of 
H'ew  York,"  a  body  incorporated  by  chapter  88  of  the 
Laws  of  1864.  Among  its  objects  are  religious  instruc- 
tion, especially  of  poor  and  neglected  persons,  and  the 
taking  care  of  small  congregations  not  able  to  support 
a  clergyman.  It  is  empowered  to  take  property  by  devise 
and  bequest,  and  "to  possess  and  conduct  churches." 
Manifestly  the  legacy  in  question  was  intended  for 
this  corporation,  and  the  testator's  mistake  in  desig- 
nating the  object  of  his  bounty  should  not  be  per- 
mitted to  defeat  his  purpose  (Lef evre  v.  Lef evre,  S9  J\^. 
T.y  43i;  St.  Luke's  Home  v.  Association  for  Indigent 
Females,  6^  If.  Z,  191;  N.  Y.  Inst,  for  Blind  v.  How's 
ex'rs,  10  N.  7".,  5^;  Hombeck  v.  Am.  Bible  Society,  2 
Sandf.  Ch.,  l^S). 

By  his  bequest  to  "St.  Michael's  Monastery,  in  West 
Hoboken,  New  Jersey,"  it  is  not  questioned  that  the 
testator  meant  to  constitute  his  beneficiary  "St. 
Michael's  Passionist  Monastery,"  an  educational  insti- 
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tution  incorporated  under  the  laws  of  the  State  of  New 
Jersey,  and  authorized  to  take  and  hold  devises  and 
bequests. 

The  validity  of  this  legacy  is  attacked  upon  the 
ground  that  the  testator' s  will  was  made  within  two 
months  of  his  death ;  that  by  the  act  of  1848  (L.  1848, 
ch.  319,  as  am'd  by  L.  1870,  ch.  51),  no  institution  in 
this  State,  such  as  St.  Michael's  Monastery  is  conceded 
to  be,  could  lay  claim  to  such  a  bequest  as  is  here  under 
review ;  and  that  it  would  be  an  invidious  discrimina 
tion  in  favor  of  foreign  corporations  to  allow  them 
greater  privileges  thaa  are  accorded  to  those  organized 
under  our  own  laws. 

This  claim  is  not  well  founded.  It  is  clear  that  foreign 
corporations  may  take  such  property  under  wills  exe- 
cuted by  persons  domiciled  in  this  State  as  such  corpor- 
ations are  empowered  to  acquire  by  the  laws  of  their 
creation  (Sherwood  v.  Bible  Soc'y,  1  Keyes^  565 ;  Harris 
V.  Same,  Jf.  Abb.  N.  S.y  4^1;  Chamberlain  v.  Chamber- 
laia,  i^iT.  Y.,4^4). 

Now,  by  the  law  of  New  Jersey,  the  validity  of  be- 
quests to  charitable  institutions  does  not  seem  to  be  in 
any  manner  dependent  upon  the  lapse  of  time  between 
the  execution  of  a  will  and  the  death  of  the  testator. 

If  this  particular  bequest,  then^  is  to  be  held  invalid 
on  the  ground  that  it  was  made  less  than  two  months 
before  the  testator' s  death,  it  can  only  be  because  St. 
Michael's  Monastery  is  expressly  within  the  purview  of 
our  statute  of  1848.  But  reference  to  that  statute  dis- 
closes, that  only  as  to  corporations  organized  under  its 
own  provisions  is  any  restriction  of  the  kind  under  dis- 
cussion placed  upon  testamentary  power.    My  prede- 
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oessorso  held,  in  Lawrence  v.  Elliott  {3  Hed/.^  S36). 
The  opposite  view  was  urged  upon  the  Court  of 
Api)eals,  in  Kerr  v.  Dougherty  {79  N.  J".,  5^),  but  the 
question  was  not  passed  upon,  as  the  bequest  then 
under  consideration  was,  for  other  reasons,  adjudged 
to  be  invalid.  The  case  of  Chamberlain  v.  Chamberlain 
43  JS".  J".,  425)  was  one  in  which  a  bequest  to  the  Cen- 
tenary Fund  Society  of  Pennsylvania  was  sustained 
under  circumstances  which  would  have  invalidated  it, 
if  the  claim  of  the  present  contestants  is  well  founded. 
Sherwood  v.  Am.  Bible  Society  {1  Keyes^  665)  affords 
another  instance  of  a  bequest  which  passed  our  highest 
cotirt  unchallenged,  although  open  to  the  same  objec- 
tion which  is  here  urged.  The  spirit  of  all  the  various 
decisions  above  cited,  as  well  as  the  terms  of  the  pro- 
vision in  the  act  of  1848,  lead  me  to  conclude  that  there 
is  no  general  policy  of  this  State  which  demands  the 
extension  of  the  restrictions  in  question  to  any  corpor- 
ations except  such  as  are  formed  by  virtue  of  that  act. 
The  legacy  to  St.  Michael's  Passionist  Monastery  is, 
therefore,  declared  valid. 

It  is  conceded  that  the  church  called  "The  Mother 
of  Sorrows"  is  unincorporated.  It  is  accordingly 
incapable  of  directly  taking  the  bequest  which  is 
given  by  the  will  (Owens  v.  Missionary  Society,  1^ 
IT.  r.,  380;  Downing  v.  Marshall,  23  iV.  Z.,  366; 
Betts  V.  Betts,  ^  Ahh.  N.  C,  J^OS;  White  v.  Howard, 
Ifi  N.  Z.,  160),  The  testator,  however,  declares  :  "In 
case  the  Church  of  the  Mother  of  Sorrows  is  not  able 
to  take,  then  I  give,  bequeath  and  devise  this  share  to 
my  executors  and  trustees,  and  request  them  to  distrib- 
ute the  same  according  to  my  intention  as  indicated 
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above."  It  must,  of  conrse,  have  been  intended  that 
the  trustees  and  executors  should  take  in  their  trust 
capacity  whatever  interest  was  bequeathed  by  this  pro- 
vision. Now  whether  the  language  be  regarded  as  pre- 
catory or  imperative,  the  bequest,  as  it  seems  to  me, 
must  be  declared  invalid.  It  is  very  manifestly  so,  if 
the  testator  intended  to  leave  the  distribution  optional 
with  the  trustees,  and  to  impose  no  special  obligation 
which  they  were  bound  to  discharge.  On  the  other 
hand,  if  the  testator  had  any  distinct  and  definite  pur- 
pose which  he  desired  his  trustees  to  execute,  he  has 
signally  failed  to  make  that  purpose  manifest.  I  can- 
not venture  to  put  any  construction  whatever  upon  the 
expression,  * 'according  to  my  intention  as  indicated 
above."  A  variety  of  guesses  might  be  made  as  to  the 
meaning  which  those  words  were  designed  to  convey, 
but  no  one  of  the  guesses  would  be  so  much  shrewder 
than  the  others  as  to  compel  confidence  in  its  accuracy. 
I  therefore  find  that,  so  far  as  relates  to  the  property 
covered  by  this  bequest,  the  decedent  died  intestate. 

It  is  scarcely  necessary  to  add  that,  if  there  are  any 
limitations,  not  as  yet  suggested,  upon  the  capacity  of 
those  beneficiaries  whose  bequests  have  been  upheld,  to 
take  and  hold  property,  their  right  to  such  bequests  is 
subject  to  these  limitations.  It  is  subject,  for  example, 
to  the  restraints  of  L.  1860,  ch.  360  (Lefevre  v.  Lefevre, 
supra  ;  Chamberlain  v.  Chamberlain,  supra).  That  act 
forbids  any  person,  leaving  at  death  a  husband,  wife, 
child  or  parent,  from  devising  or  bequeathing  to  any 
benevolent,  charitable,  literary,  scientific,  religious  or 
missionary  society,  association  or  corporation,  in  trust, 
or  otherwise,  more  than  one  half  part  of  his  or  her 
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estate,  after  the  payment  of  debts,  and  it  invalidates 
any  devise  or  bequest  in  excess  of  sucb  one  half  part. 

As  the  testator' s  wife  survived  him,  the  various  cor- 
porations which  are  benefited  by  his  will  cannot  take 
in  the  aggregate  more  than  one  half  of  his  estate.  To 
the  extent  that  the  sum  of  their  legacies  may  be  found 
to  exceed  this  statutory  limitation,  such  legacies  will, 
of  course,  be  ratably  reduced. 

But,  as  the  enjoyment  of  the  property  in  question  is 
I)Ostponed  until  the  death  of  the  testator's  widow,  there 
is  at  present  no  need  to  make  inquiry  as  to  the  value  of 
the  estate,  for  ascertaining  what  part  of  it,  if  any,  has 
been  ineffectually  bequeathed. 


>-«- 


New  York  Coxjkty.— Hon.  D.  G.  ROLLINS,  Subro- 
gate.— August,  1882. 

Chatfield  v.  Hewlett. 

In  the  mcMer  of  the  probate  of  the  will  of  Samuel 

Wood,  deceased. 

It  sctTM,  that,  previously  to  the  passage  of  the  act,  L.  1870,  ch.  859,  relat- 
ing to  the  Surrogate's  court  of  the  county  of  New  York,  the  latter 
could  not  lawfully  order  a  substitution  of  attorneys,  in  proceedings 
pending  therein. 

Since  September  1st,  1877,  a  Surrogate  has  had  authority  to  direct  sub- 
stitution of  attorneys  in  proceedings  before  him,  upon  such  terms,  as 
to  compensation  for  the  professional  services  of  the  retiring  attorney, 
as  seem  reasonable  and  just(Ck)de  Civ.  Pro.,  §  17;  General  Rule  10), 
in  like  manner  as  other  courts  of  record. 

Thetestimony  of  attorneys,  who  give  their  opinion  as  to  the  value  of 
legal  services  rendered  in  a  given  case,  need  not  be  accepted  ad  con- 
trolling. 
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Head  v.  Hargrave,  4  MorrUon*s  Traruc ,  440 — ^followed. 

In  proceedings  instituted  for  the  probate  of  a  will,  proponent's  attorney 
consented  to  retire,  upon  due  provision  being  made  for  payment  for 
bis  services.  By  consent  of  parties,  an  order  was  entered  substituting 
an  attorney,  and  directing  a  reference  to  take  proof  as  to  the  value  of 
such  services;  which  latter  being  reported  as  worth  $10,000,  it  was 
contended  that  the  report  constituted  an  award  which  the  Surrogate 
had  no  jurisdiction  to  disturb  or  set  aside. — 

Held,  tliat  here  was  no  submission  to  arbitration;  that  the  order  of  refer- 
ence was  one  lawfully  made,  to  inform  the  conscience  of  the  court, 
which  was  at  liberty  to  accept,  in  whole  or  in  part,  or  altogether  reject 
the  conclusions  and  recommendations  of  the  report. 

Contest  over  the  substitution  of  an  attorney  in  place 
of  Levi  S.  Chatfield,  attorney  for  Abraham  Hewlett, 
proponent,  in  proceedings  for  the  probate  of  decedent' s 
will.     The  facts  api)ear  sufficiently  in  the  opinion. 

H.  8.  Chatfield, /<?ri>t>>  5.  Chat/IM. 
Jonx  J.  Armstrong,  for  A,  Hewlett 

The  Subrogate. — On  May  23rd,  1879,  an  application 
was  made  by  the  proponent  of  decedent' s  last  will  and 
testament  for  the  substitution  of  another  attorney,  in  the 
place  of  Mr.  Chatfield  who  had  theretofore  been  acting 
as  his  counsel.  Mr.  Chatfield  consented  that,  upon 
the  making  of  due  provision  for  the  payment  of  his 
services,  the  desired  change  might  be  effected.  By  con- 
sent of  the  parties,  an  order  was  thereupon  entered 
substituting  Mr.  Armstrong  as  proponent' s  attorney, 
and  directing  a  reference  to  Mr.  Marsh  to  take  proof 
as  to  the  value  ol  the  services  of  Mr.  Chatfield,  in  the 
matter  of  proving  bef  ol'e  the  Surrogate  the  will  and 
codicil  of  the  decedent.  The  referee  was  also  directed 
to  submit  the  testimony  taken  before  him,  together 
with  his  opinion  thereon. 

Mr.  Tilarsh  declined  to  serve,  and,  by  written  stipu- 
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lation  of  the  parties,  Mr.  Shepard  was  substituted  in 
his  stead.  The  inquiry  was  conducted  before  that  gen- 
tleman, and  resulted  in  his  finding  that  the  services  of 
Mr.  Chatfield  were  of  the  value  of  $10,000.  This  report 
was  set  aside  by  the  late  Surrogate,  and  thereafter  the 
matter  was  referred  to  Mr.  Ruggles,  who  was  directed 
to  take  proof  as  to  the  value  of  the  services  and  as  to 
any  payments  made  on  account  thereof,  and  to  report 
such  proof,  with  his  opinion  thereon,  to  the  court. 

The  order  of  reference  gave  to  the  parties  the  liberty 
of  putting  in  evidence,  subject  to  such  legal  objections 
as  might  be  taken  thereto,  such  parts  of  the  testimony 
taken  and  returned  by  Mr.  Shepard  as  they  chose  to  in- 
troduce, and  of  supplementing  it  by  other  evidence  if 
they  desired. 

The  parties  thereupon  proceeded  with  the  reference. 
During  its  progress,  Mr.  Chatfield  filed  with  the  referee 
a  paper  whereby  he  claimed  that  the  Surrogate  had  no 
authority  to  order  the  reference  then  pending,  for  the 
reason  that  the  report  of  Mr.  Shepard,  fixing  the  sum 
of  $10,000  as  the  value  of  his  services,  constituted  an 
award  which  the  Surrogate  could  not  legally  disturb, 
and  that,  while  he  was  willing  to  proceed  before  Mr. 
Ruggles  as  an  arbitrator,  he  did  not  intend  thereby  to 
waive  this  jurisdictional  objection  to  the  order  of  refer- 
ence. Mr.  Ruggles  has  reported  that,  in  his  opinion, 
the  services  rendered  by  Mr.  Chatfield  in  proving  the 
will  and  codicil  were  reasonably  worth  $2,500,  but 
that  nothing  is  now  due  to  him  on  account  of  such  ser- 
vices, as  they  have  been  more  than  paid  for  already. 

It  seems  proper  to  consider,  at  the  outset,  whether 
there  is  any  foundation  for  the  claim  that  the  proceed- 

VoL.  11.— 18. 
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ings  before  Mr.  Ruggles  were  invalid,  for  lack  of  juris- 
diction in  the  Surrogate  to  make  the  order  appointing 
that  gentleman  referee. 

And,  to  this  end,  it  is  important  to  inquire  whether 
the  original  order  appointing  Mr.  Marsh  waa  within 
the  limits  of  this  court's  jurisdiction.  That  order 
was  entered  in  May,  1879,  and,  as  has  been  already 
stated,  was  the  result  of  an  application  to  this  court 
to  direct  th,e  substitution  of  Mr.  Armstrong  in  the 
place  of  Mr.  Chatfield,  as  attorney  for  the  proponent. 

Prior  to  the  passage  of  chapter  359  of  the  laws  of 
1870,  it  is  doubtful  whether  the  Surrogate  could  law- 
fully have  made  such  an  order  as  is  here  under  con- 
sideration (Coates  V.  Cheever,  1  Cow.y  ^63^  1^75 ;  Cul- 
len  V.  Miller,  9  N,  Y.  Leg.  Obs.,  62,  66;  Petition  of 
Hunt,  1  Tack.,  55  ;  Matter  of  Sommerville,  id.,  76). 

By  the  passage  of  that  act,  however,  and  of  the 
Code  of  Civil  Procedure,  the  jurisdiction  of  the  court 
has  been  so  enlarged  as  to  leave  no  doubt-  that  it  pos- 
sessed, when  this  order  was  entered,  the  same  power 
enjoyed  by  other  courts  of  record,  regarding  the  sub- 
stitution  of  attorneys. 

Section  2  of  the  act  of  1870,  supra,  provided  that, 
in  proceedings  before  the  Surrogate's  court  of  this 
county,  all  persons  or  parties  having  a  right  to 
ai>pear  therein  might  appear  by  an  attorney  or  coun- 
sellor of  the  Supreme  court,  and  that,  in  case  of  such 
appearance,  service  of  papers,  other  than  those  re- 
quired to  be  personally  served,  might  be  made  upon 
such  attorney.  This  statute  continued  in  force  until 
September  1st,  1880,  when  it  was  supplanted  by  the 
Code  of  CivU  Procedure  (see  %2528). 
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Section  17  of  the  Code,  which  went  into  operation  on 
September  1st,  1877,  authorized  the  General  Term  Jus- 
tices of  the  Supreme  court,  and  the  Chief  Judges  of 
the  Superior  city  courts  to  establish  rules  of  practice, 
not  inconsistent  with  its  own  jDrovisions,  which  should 
be  binding  upon  all  courts  of  records,  except  the  Court 
for  the  Trial  of  Impeachments  and  the  Court  of  Ap- 
peals. 

In  pursuance  of  this  authority,  certain  *  ^general  rules 
of  practice ' '  were  adopted  in  convention,  in  October, 
1877,  and  went  into  effect  on  January  1st,  1878. 

Among  them  was  Rule  10,  which  is  os  follows  : 

"An  attorney  may  be  changed  by  consent,  or  upon 
application  of  the  client  upon  cause  shown,  and  upon 
such  terms  as  shall  be  just,  by  order  of  the  court  or  a 
judge  thereof,  and  not  otherwise." 

The  procedure  of  Surrogates'  courts  was  subjected  to 
these  rules  by  one  of  the  statutes  amending  the  Code, 
and  makifig  those  tribunals  courts  of  record  {L.  1877 ^ 
ch.  U6). 

There  can  be  no  question,  'therefore,  that,  pince  Sep- 
tember 1st,  1877,  the  Surrogate  has  had  authority  to 
direct  substitution  of  attorneys  in  proceedings  pending 
before  him,  upon  such  terms  as  to  compensation  for 
professional  service  of  the  retiring  attorney,  as  seem 
reasonable  and  just. 

It  was  for  the  purpose  of  ascertaining  the  value  of 
the  service  rendered  by  Mr.  Chatfield  that  the  reference 
was  originally  ordered,  in  this  proceeding. 

Mr.  Marsh  was,  therefore,  lawfully  directed  to  take 
testimony  in  the  matter,  and  to  return  the  same  with 
his  opinion. 


196  CASES  IN  THE  SURROGATES'  COURTS. 


CHATFIELD  V.  HEWLETT. 


The  subsequent  selection  of  Mr.  Shepard,  in  place  of 
Mr.  Marsh,  by  stipulation  of  the  parties,  and  the  submis- 
sion to  him  of  the  matter  in  dispute  in  pursuance  of  such 
stipulation,  constituted  him,  even  in  the  absence  of  an 
order  of  reference,  a  referee  with  all  the  powers  possessed 
by  the  gentleman  for  whom  he  was  substituted  (Whalen 
V.  Board  of  Supervisors  of  Alb.  Co.,  6  How.  Pr.^  278 ; 
Ludington  v.  Taft,  10  Barb.  ^  1^52 ;  Xason  v.  Ludington, 
66  H(m.  Pr.,  172 ;  Bonner  v.  McPhail,  SI  Barb.,  Ill, 
115;  Leaycraft  v.  Fowler,  7  How.  Pr.^  259,  260). 

The  terms  and  character  of  the  order  under  which 
Mr.  Shepard  acted  plainly  negative  the  notion  that  the 
submission  to  him  was  an  arbitration.  Neither  he  nor 
the  gentleman  in  whose  stead  he  was  appointed  was  au- 
thorized to  determine  anything  absolutely  or  finally. 
That  rested  solely  with  the  court  subject  to  whose  con- 
firmation or  rejection  the  report  was  directed  to  be 
made. 

The  reference  was  really  instituted  for  the  purpose  of 
obtaining  information  to  aid  the  court  in  reaching  a 
just  conclusion.  * 

Upon  the  coming  in  of  Mr.  Shepard' s  report,  the  Sur- 
rogate was  at  liberty  to  accept  its  conclusions  and 
recommendations,  in  whole  or  in  part,  or  to  set  them 
aside  altogether.  He  adopted  the  latter  course,  and 
thereupon  made  a  new  order  of  reference,  the  fruit  of 
which  is  the  report  of  Mr.  Ruggles  now  under  consider- 
ation. This  order  was  within  the  jurisdiction  of  the 
court,  whether  the  proceedings  before  Mr.  Shepard  are 
to  be  regarded  as  having  been  had  before  a  lawfully 
constituted  referee  or  not. 

If  not,  then  such  proceedings  not  being  an  arbitra- 
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tion  were  coram  Twnjvdice  and  void,  and  the  Surrogate 
was  at  liberty,  especially  in  the  absence  of  a  withdrawal 
of  the  submission  of  the  claim  in  question,  to  deter- 
mine the  value  of  counsel's  services  upon  affidavits,  or 
upon  a  trial  before  himself  or  a  referee,  in  the  same 
manner  as  he  could  have  done  at  the  outset.  The  per- 
mission, accorded  to  the  x^arties,  of  oflfering  in  evidence 
the  testimony  taken  before  Mr.  Shepard  was  in  accord- 
ance with  the  practice  often  resorted  to  in  references 
of  this  character,  and  was  entirely  unobjectionable. 
It  only  remains  to  be  considered  whether  the  conclu- 
sions reached  by  the  referee  are  warranted  by  the  evi- 
dence. 

The  testimony  of  the  witnesses  called  on  the  part  of 
the  claimant,  as  to  the  value  of  his  services,  was  in 
most  instances  given  in  response  to  inquiries  which 
embraced,  besides  the  services  in  question,  others  not 
within  the  proper  scope  of  the  investigation.  It  is  fair 
to  assume  that  the  value  of  such  other  services  entered 
into  the  estimates  which  were  given  by  these  witnesses 
Opposing  evidence,  on  the  other  hand,  seems  to  havo 
been  for  the  most  part  fairly  directed  to  the  question 
of  the  services  which  were  properly  the  subject  of  con- 
tention. With  the  nature  and  extent  of  those  services 
the  witnesses  were  many  of  them  familiar,  having  been 
themselves  engaged  in  the  litigation  in  which  they  were 
rendered.  It  is,  therefore,  natural  tliat  the  referee 
should  have  given  their  estimates  a  preference,  and  he 
has  apparently  accepted  them  as  the  basis  of  his  con- 
elusions. 
>  Those  conclusions  involve  simply  a  question  of  fact, 
and  it  seems  unnecessary  for  me  to  review  in  detail  the 
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evidence  by  which  that  question  must  be  determined. 
The  opinions  of  the  respective  attorneys  concerning 
the  value  of  Mr.  Chatfield'  s  services  did  not  furnish 
the  sole  standard  by  which  that  value  could  properly 
be  tested.  The  testimony  before  him,  as  to  the  nature 
and  extent  of  the  labors  which  counsel  had  performed, 
could  properly  be  considered  by  the  referee,  in  connec- 
tion with  the  conflicting  estimates  of  counsel. 

The  Supreme  court  of  the  United  States  have  lately 
held,  in  the  case  of  Head  v.  Hargrave  (^  MorrisorCs 
Transcript^  440\  that,  when  a  jury  is  called  upon  to 
determine  the  value  of  legal  services,  the  judgment  of 
attorneys  who  give  their  opinions  in  the  premises  need 
not  be  accepted  as  controlling,  but  that  jurors  are  at 
liberty  to  consider  the  nature  of  the  services  rendered, 
the  time  occupied  in  their  performance  and  other  at- 
tending circumstances,  and  to  apply  their  own  escpe- 
rience  and  knowledge  in  arriving  at  a  verdict.  If  this 
were  not  permissible,  it  would  be  well  nigh  impossible 
to  reach  a  conclusion  in  litigations  of  this  nature.  That 
fact  was  never  more  clearly  demonstrated  than  in  this 
very  case,  the  estimates  varying,  if  I  remember  aright, 
from  $1,000  to  $50,000.  Upon  considering  all  the  evi- 
dence, 1  see  no  reason  for  dissenting  from  the  findings 
of  the  referee,  and  an  order  may,  therefore,  be  entered 
in  accordance  with  his  report. 
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New  Toek  Coitnty. — ^Hon.  D.  G.  ROLLINS,  Surro- 
gate.— October,  1882. 

DiEBOLD  V.   ImHOF. 

In  the  Tnaiter  of  iJie  judicial  settleTnerU  of  tJie  account 
of  the  executors  of  and  trustees  under  tJte  will  of 
John  F.  L.  Dohrenwend,  deceased. 

Testator,  by  his  will,  (1)  gave  the  bulk  of  his  estate  to  trustees,  of  whom 
his  widow  was  named  as  one,  directing  her  to  retain,  out  of  the  in- 
come of  the  realty,  $25  per  week,  for  the  support  of  herself  during 
her  natural  life  or  widowhood,  and  of  their  son  G.,  during  his 
minority;  (3)  provided  that,  upon  the  death  or  re-marriage  of  the 
widow,  the  income  of  tho  estate  bo  equally  divided  among  his  four 
children,  of  whom  G.  only  was  an  Infant;  and  (8)  authorized  the 
trustees  to  pay  such  additional  sums  as  might  be  necessary  for  G.'s 
education  and  maintenance  during  his  minority.  The  widow  died 
before  G.  became  of  full  age. — 

Hddf  that  the  trustees,  authority  to  make  such  additions  to  G.'s  income 
ceased  with  the  widow's  death. 

Construction  of  decedent's  will  upon  judicial  settle- 
ment of  account  of  Rosa  Imhof  and  others,  trustees 
thereunder;  to  which  objections  were  filed  by  Jose- 
phine Diebold,  a  legatee  and  cestui  gu£  trust.  The 
facts  appear  sufficiently  in  the  opinion. 

Chab.  K.  Lexow,  for  trustees. 
Geo.  C.  Kobbb,  far  objector, 
Henby  Wood,  special  guardian. 

The  Subrogate. — ^By  the  fourth  clause  of  his  will, 
the  decedent,  after  placing  all  his  estate  except  certain 
specified  legacies  in  the  hands  of  trustees,  directs  that 
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his  widow,  who  is  named  as  one  of  such  trustees,  out 
of  the  income  of  the  real  estate,  shall  retain  $25  jjer 
week  *'for  her  support  and  maintenance  during  the 
term  of  Tier  natural  life^  or  so  long  as  she  remain  my 
(his)  widow,  and  for  the  support  and  maintenance 
of  my  (his)  son,  Gustav  Dohrenwend,  during  his  minor- 
ity." 

By  the  third  clause  of  his  wiU,  the  testator  provides 
that,  immediaiely  after  the  death  of  Ids  wife  or  her 
re-marriage,  the  income  of  the  realty,  less  taxes,  etc., 
together  with  the  income  of  the  personalty,  shouldr  be 
equally  divided  among  his  four  children,  of  whom 
Gustav  alone  was  a  minor. 

The  sixth  clause  authorizes  the  testator's  executors 
and  trustees  to  pay,  in  addition  to  the  weekly  sum  of 
$25,  before  referred  to,  such  additional  sums  as  might 
be  necessary  and  proper  for  the  education  and  main- 
tenance of  Gustav,  during  Ms  minority. 

The  widow  of  the  testator  is  now  deceased. 

Her  surviving  co-trustees  have  continued  to  advance 
to  Gustav  certain  sums,  amounting  in  aU  to  $339.91, 
for  his  maintenance,  claiming  that  their  discretionary 
authority  so  to  do  under  the  sixth  clause  of  the  will, 
will  only  cease  when  Gustav  becomes  of  age. 

The  contestant  in  this  proceeding  insists  that  such 
authority  was  terminated  by  the  death  of  the  testator's 
widow.  The  latter  position  seems  to  me  to  be  correct, 
upon  careful  consideration  of  the  whole  will. 

The  provision  for  Gustav,  although  by  one  clause  of 
the  instrument  apparently  designed  to  continue  during 
his  minority,  was,  I  think,  intended  by  the  testator  to 
come  to  an  end  upon  the  death  of  his  wife. 
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The  income  was  then  to  be  "immediately"  dis- 
tributed, and  upon  that  distribution  there  would  no 
longer  be  any  need  of  any  special  provision  for  the 
education  and  maintenance  of  the  minor. 

I  hold,  therefore,  that  the  income  of  the  estate  since 
the  death  of  the  mother,  should  be  distributed  equally 
among  the  children. 

Decreed  accordingly. 


-^♦4- 


New  York  County.— Hon.  D.  G.  ROLLINS,  Surro- 
gate.— ^November,  1882. 

Shook  v.  Goddard. 

In  the  matter  of  the  estate  of  Francis  O.  J.  Smith, 

deceaseds 

Code  Civ.  Pro.,  §  2600,  which  pennits  a  Burety  in  the  official  bond  of  an 
administrator,  executor,  etc.,  to  apply  for  a  release  from  responsi- 
bility for  future  breaches,  does  not  apply  to  a  bond  executed  in  1878. 

li  seems,  however,  that  this  and  the  next  section  effect  no  substantial 
alteration  in  the  pre-existing  law,  contained  in  L.  1887,  ch.  460,  and 
its  amendments. 

Petition  of  Sheridan  Shook,  one  of  the  sureties  in 
the  official  bond  of  Charles  W.  Goddard,  an  executor  of 
decedent's  wUl,  for  a  release  from  responsibility  for 
any  further  breach  thereof.  The  facts  appear  suffi- 
ciently in  the  opinion. 

I.  A.  ENGLEHikRT,  foT  petitUmer, 

The  Sueeooate. — I  feel  bound  to  grant  the  applica- 
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tion,  whereby  one  of  the  sureties  on  the  bond  of  dece- 
dent's  executor  seeks  to  be  relieved  from  responsibility 
on  account  of  any  future  breach  of  the  condition  of  such 
bond. 

As  that  instrument  was  executed  in  1878,  I  do  not 
think  that  this  petition  comes  within  §  2600  of  the  Code 
of  Civil  Procedure.  But  the  provisions  of  that  section 
do  not  essentially  differ  from  those  of  the  statute  of 
1837  as  amended  in  1862,  which  continued  to  be  in  force 
until  supplanted  by  the  Code.  Sections  29  to  32,  in- 
clusive, of  chapter  460  of  the  laws  of  1837  provided 
the  means  by  which  the  surety  on  an  administrator's 
bond  could  obtain  release  from  liability  for  subsequent 
breaches.  These  provisions  were  m'ade  applicable  also 
to  executors  by  chapter  229  of  the  laws  of  1862. 

An  order  may  be  entered  directing,  1st,  that  within  five 
days  thereafter  the  executors  give  new  surety  to  the 
satisfaction  of  the  Surrogate,  upon  compliance  where- 
with this  petitioner  may  be  relieved  from  liability  for 
any  further  act,  default,  or  misconduct  of  the  executor ; 
and  2nd,  that,  if  such  new  surety  be  not  supplied,  the 
letters  testamentary  be  revoked,  and  the  authority  of 
the  executors  forthwith  cease  (Lewis  v.  Watson,  3 
Bed/.,  IfS;  Stevens  v.  Stevens,  3  Red/.,  607). 
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Xew  York  CouirrY.— Hon.    D.  Q.  ROLLINS,  Sub- 
rogate.— ^November,  1882. 

Matter  oi'  Allen. 

In  the  matter  of  the  estate  of  Edward  W.  Allen, 

deceased. 

An  applicant  for  letters  of  administration,  with  the  'willof  a  decedent  an- 
nexed, must  bring  himself  within  the  terms  of  Code  Civ.  Pro.,  § 
2643,  which  prescribes  the  order  of  priority  among,  and  defines,  the 
persons  saccessivelj  entitled  to  such  letters.  • 

litems,  that,  though  by  reason  of  the  repeal,  in  1880,  of  the  section  of 
the  R.  S.  (part  2,  cfa.  6,  tit.  2,  §  17)  which  denied  to  the  executor 
of  an  executor  authority  to  administer,  as  such,  upon  the  estate  of 
the  first  testator,  etc.,  there  is  row  no  explicit  statute  to  that  effect, 
the  abrogation  of  that  section  was  not  designed  to  effect  any  change 
in  the  law,  as  is  evidenced,  ex.  gr.,  by  the  preservation  of  R.  S.,  part 
3,  ch.  8,  tit.  8,  §  11,  which  is  of  a  similar  tenor. 

The  Revised  Statutes,  by  a  provision  which  is  embodied  in  Code  Civ. 
Pro.,  §  2643,  abrogated  the  right,  recognized  in  certain  English  cases, 
of  the  personal  representative  of  a  residuary  legatee  to  letters  of  ad< 
ministration,  with  the  will  annexed,  upon  the  estate  of  the  latter'e 
testator. 

Application  by  Jolm  S.  Smith,  executor  of  the  will 
of  Clara  Allen,  who  was  executrix  of  decedent' s  will, 
for  letters  of  administration,  with  the  last  mentioned 
will  annexed.  The  facts  appear  sufficiently  in  the 
opinion. 

James  S.  ^^kiRHf^,  for  petitioner. 

The  Surrogate. — The  will  of  decedent  was  admitted 
to  probate  in  this  court,  in  1877.  Clara  Allen,  who  was 
named  therein  as  executrix,  duly  qualified  as  such,  and 
acted  in  that  capacity  for  three  years.  In  1880,  before 
she  had  rendered  an  account,  she  died  leaving  a  will 
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which  has  since  been  admitted  to  probate,  and  which 
appointed  John  S.  Smith  her  executor.  He  is  now 
acting  as  such  under  letters  testamentary,  and  applies, 
in  this  proceeding,  for  letters  of  administration,  with 
the  will  annexed,  on  the  estate  of  this  decedent,  claim- 
ing to  be  entitled  thereto  as  executor  of  said  Clara 
Allen,  who,  under  the  will  of  this  decedent,  was  made 
his  residuary  legatee. 

In  the  absence  of  a  statutory  provision  governing  the 
subject,  the  claim  of  the  petitioner  would  seem  to  be 
well  founded.  In  several  English  cases  it  has  been  held 
that,  wfiere  the  residuary  legatee  survived  the  testator, 
his  representative  had  the  same  right  to  administration, 
awm  testamento  armexoy  as  the  residuary  legatee  him- 
self, and  was,  therefore,  entitled  to  administer,  in  pre- 
ference to  the  next  of  kin  and  to  legatees, — and,  as  a 
corollary  of  that  proposition,  that,  if  the  executor  him- 
self were  also  residuary  legatee,  and  died  intestate^  not 
having  fully  administered,  administration  with  the  'vvill 
annexed  was  due  to  his  representative,  and  not  to  the 
next  of  kin  of  his  testator  (Williams  on  Executors,  6th 
ed.^  631),  It  has  also  been  repeatedly  decided,  in  the  ' 
English  courts,  that  any  interest  which  vested  in  an 
executor  by  a  testator's  will  could  be  kept  alive  by  the 
will  of  such  executor,  and  that  to  such  person  as  he 
might  appoint  his  own  executor  would  be  transmitted 
the  entire  representation  of  the  original  testator  (id., 
637). 

But  the  legislature  of  this  State  long  since  prescribed 
a  rule  upon  the  subject,  that  makes  inapplicable  the  de- 
cisions upon  which  the  petitioner  relies.  To  the  letters 
for  which,  as  Clara  Allen's  executor,  this  petitioner 
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makes  application,  lie  does  not  show  title,  either  by 
reason  of  her  being  executrix  of  this  decedent,  or  by 
reason  of  her  being  his  residuary  legatee. 

The  continuance  of  an  executorship  by  wiU  was  abro- 
gated by  our  Revised  Statutes  (part  2,  ch.  6,  tit.  2,  §  17; 
3  BavJcs^  6th  ed.y  7S)\  which  provided  that  *'  no  execu- 
tor of  an  executor  shall  as  such  be  authorized  to  admin- 
ister on  the  estate  of  the  first  testator;  but  on  the  death 
of  the  sole  or  surviving  executor  of  any  last  will,  letters 
of  administration,  with  the  will  annexed,  of  the  assets 
of  the  first  testator  left  unadministered,  shall  be  issued 
in  the  manner,"  etc. 

This  section  was  repealed  by  chapter  245  of  the  laws 
of  1880,  the  general  repealing  act,  which  went  into  effect 
sunultaneously  with  the  second  part  of  the  Code  of 
Civil  Procedure. 

There  is  now  no  explicit  statute  which  denies  the  right 
of  an  executor's  executor  as  such  to  administer  on  the 
first  testator's  estate.  But  upon  examination  of  other 
statutory  provisions,  it  seems  manifest  that  this  repeal 
was  not  designed  to  effect  any  change  in  the  law  upon 
the  subject  under  discussion.  Section  11  of  title  3,  ch. 
8,  part  3  {3  BarJcs^  6t7i  ed.^  733)  was  in  force  before  that 
rei)eal,  and  is  in  force  stUl;  it  provides  that  ''  an  execu- 
tor of  an  executor  shall  have  no  authority  to  commence 
or  maintain  any  action  or  proceeding  relating  to  the 
estate,  effects  or  rights  of  the  testator  of  the  first  execu- 
tor, or  to  take  any  charge  or  control  thereof,  as  such 
executor." 

It  is,  however,  .unnecessary  to  decide  whether  the 
petitioner  has  any  right  to  deal  with  this  estate,  in  his 
capacity  of  the  executor  of  decedent' s  executor,  aside 
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from  any  authority  he  might  acquire  by  letters  of  ad- 
ministration. He  seeks,  by  the  present  proceedings,  to 
obtain  such  letters,  and  his  claim  cannot  under  the 
statute  be  maintained. 

Section  2643  of  the  Code  of  Civil  Procedure  declares 
the  order  of  priority,  in  the  issue  of  letters  of  adminis- 
tration with  the  will  annexed.  Some  one  of  the  res- 
iduary legatees  is  first  entitled;  next  some  other  legatee, 
next  the  husband  or  the  wife,  or  one  of  the  next  of  kin 
or  heirs  or  devisees ;  next  a  creditor,  and  lastly  (in  the 
event  of  the  renunciation  of  all  the  persons  belonging 
to  the  foregoing  classes),  any  proper  person  designated 
by  the  Surrogate. 

The  petition  must,  therefore,  be  denied. 


■^-^ .  ! 


New  York  County. — ^Hon.  D.  G.  ROLLINS,  Sukro- 

OATE. — ^December,  1882. 

Hallock  v.   Teller. 

In  the  Tnatter  of  the  estate  (j/'Daioel  Jacxson,  de- 
ceased. 

In  the  absence  of  an  agreement  between  the  parties,  the  law  does  not  im- 
ply a  contract  to  compensate  one  for  board,  lodging  or  nursing,  fur- 
nished at  his  own  house  to  his  parent,  child  or  other  near  relative. 

Decedent,  at  the  age  of  eighty  years,  began  to  reside  with  his  married 
daughter,  T. ,  and  continued  so  to  do  for  three  years,  until  his  death. 
T.,  having  been  appointed  administratrix  of  his  estate,  presented  a 
claim  against  the  latter  for  over  $600,  for  board,  and  for  nursing 
and  attending  decedent  in  his  last  illness.  It  appeared  that,  pursuant 
to  an  arrangement,  decedent  had  paid  $4  per  week  for  board  during 
such  residence,  that  he  had  remarked  it  ought  to  be  $2  more,  and  he 
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would  pay  T.  $2  extra  ;  that  he  had  occasionally,  while  he  so  resided 
with  his  daughter,  giycn  her  money— once  as  much  as  $50;  but  the 
evidence  did  not  show  that  such  money  was  intended  as  payment  on 
account  of  his  shelter  or  support. — 
ffeld,  that  the  promise  of  the  extra  amount  was  gratuitous,  and  formed 
no  part  of  the  contract  for  board  ;  and  that  the  claim  of  the  adminis- 
tratrix should  be  disallowed. 

Hearikg  of  exceptions  to  referee's  report  on  admin- 
istratrix's accounting ;  filed  in  behalf  of  Daniel  P.  Hal- 
lock,  and  another,  administrators  of  the  estate  of  one 
of  decedent's  next  of  kin.  The  facts  appear  sufficiently 
in  the  opinion. 

John  II.  Inness,  for  adminUtratrix. 
Thob.  S.  Mouir^  for  'exceptants. 

The  Sueeogate. — ^This  decedent  died  intestate  in 
February,  1877.  In  May  following,  his  daughter,  Sarah 
A.  Teller,  was  appointed  administratrix  of  this  estate. 
She  filed  an  account  in  1879,  supplemented  by  another 
in  1880.  In  October,  1881,  she  filed  still  another,  to 
which  objections  were  interposed.  The  matter  was 
thereupon  sent  to  a  referee,  whose  report  is  now  before 

the  court. 

The  referee  allowed  the  administratrix,  as  principal 
and  interest,  the  sum  of  S672.50  for  board  furnished 
the  decedent,  and  for  watching,  nursing  and  attending 
him  in  his  last  illness.  After  the  death  of  his  wife, 
the  decedent  and  his  daughter  Esther  went  to  live  in 
the  family  of  the  administratrix  and  her  husband. 
This  was  in  February,  1874,  when  decedent  was  eighty 
vearsofa":e.  He  made  his  home  with  the  Tellers  for 
the  three  following  years,  and  until  his  death  in  1877. 

It  has  been  established,  by  rei)eated  decisions  of  the 
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courts  of  tMs  State,  tliat,  in  the  absence  of  an  agree- 
ment between  the  parties,  the  law  does  not  imply  a 
contract  to  compensate  one  for  board,  or  lodging,  or 
nursing,  furnished  at  his  own  house  to  his  father, 
mother,  son,  daughter  or  any  other  near  relative. 
(Bowen  v.  Bowen,  2  Bradf.^  336 ;  Dye  v.  Kerr,  15 
Barb.^  IM^  Robinson  v.  Cushman,  2  Ben.,,  IJfi ;  Sharp 
V.  Cropsey,  11  Barh.^  22 J^,;  Conger  r.  Van  Aemum,  J^S 
Barh.,  602;  Wilcox  v.  Wilcox,  iS  Barb,,  327;  Matter 
of  Teyn,  2  Red/.,  306  ;  Keller  v.  Stuck,  J^  Bed/.,  297; 
Van  Kuren  v.  Saxton,  3  Hun^  51^7  ;  Williams  v.  Hutch- 
inson, 3  K.  r.,  312;  Kearney  v.  McKeon,  85  iT.  F., 
130). 

So  far,  therefore,  as  the  present  claim  of  the  adminis- 
tratrix rests  upon  the  bare  facts  that  board  and  lodging 
were  furnished  and  that  services  were  rendered,  it  can- 
not be  sustained.  There  is  evidence,  however,  of  an  ex- 
press contract.  From  the  testimony  of  Miss  Jackson 
it  appears  that,  some  weeks  after  the  decedent  had 
taken  up  his  residence  at  Mrs.  Teller' s  house,  she  heard 
a  conversation  between  them — ^that  her  father  asked 
her  sister  what  about  the  board,  and  what  Mr.  Teller 
said  about  the  board ;  that  her  sister  replied  that  Mr. 
Teller  thought  $4  a  week  would  be  enough ;  that  there- 
upon, her  father  said :  '*  Is  that  all?  well  I  suppose  he 
only  wants  to  clear  himself ;  it  ought  to  be  more ;  it 
ought  to  be  §2  more;"  that  her  sister  then  asked: 
''  Are  you  satisfied  with  that,"  and  that  the  decedent 
answered  that  he  would  pay  Mrs.  Teller  herself  §2 
extra. 

The  deceased  thenceforth,  until  his  death,  paid  $4  per 
week  to  Mr.  Teller,     It  is  not  pretended  that  the  extra 
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$2  was  ever  given  or  offered  to  Mrs.  Teller,  or  that  she 
ever  demanded  it,  or  ever  made  any  charge  for  it,  or 
ever  afterward  talked  about  it  with  her  father. 

The  parties  interested  in  the  estate,  and  the  Surro- 
gate' s  court,  first  heard  of  her  claim  more  than  four 
years  after  a  portion  of  it  had  become  due,  if  it  has 
ever  become  due,  and  nearly  three  years  after  the  death 
of  her  father.  It  seems  that,  from  time  to  time,  while 
the  decedent  dwelt  with  her,  he  gave  her  money — once  as 
large  a  sum  as  §50.  The  evidence  does  not  i)ersuade  me, 
however,  that  he  intended  these  moneys  to  be  received 
in  payment,  in  whole  or  in  part,  for  the  shelter  and  sup- 
port which  were  afforded  him  in  his  daughter's  house. 
They  were  gratuities  ;  and  the  promise  of  the  $2  was 
also  gratuitous.  It  formed  no  part  of  the  contract  for 
board  and  lodging.  It  was  such  a  promise  as  the  law 
would  suffer  him  to  keep  or  to  break,  at  his  pleasure  ; 
and  whether  he  kept  it  or  broke  it  is  immaterial  in  this 
accounting. 

Except  for  this  item,  the  referee's  report  is  in  all 
things  confirmed. 


-»-•- 


New  York  County.— Hon.  D.  G.  ROLLINS,  Surro- 
gate.— January,  1883. 

Tiers  v.  Tiers. 

In  tJie  Toaiter  of  the  probate  of  the  will  of  Esther  L. 

Tiers,   deceased. 

A  Surrogate's  court  has  no  Jurisdiction,  upon  proceedings  for  probate,  to 
Vol.  n.— U. 
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pass  upon  the  yalidlty,  construction  or  effect  of  a  disposition  of  per> 
fional  property  contained  in  a  will  executed  without  the  limits  of 
this  State — such  a  will  being  excluded  from  the  purview  of  Code 
Civ.  Pro.,  §  2624. 
Accordingly,  the  court  would  not  be  justified  in  awarding  costs  to  a  party 
seeking  to  obtain  a  construction  of  such  a  will,  upon  au  application 
for  the  probate  thereof. 

0]S"  the  application  for  probate  of  decedent's  will, 
made  by  Alexander  II.  Tiers,  one  of  the  executors 
therein  named,  Alice  J.  Tiers,  one  of  the  next  of  kin, 
objected  that  the  instrument  suspended  the  power  of 
alienation  for  more  than  two  lives  in  being  at  the  time 
of  its  execution,  and  asked  for  a  construction  thereof. 
Decedent  was  a  resident  of  the  city  of  New  York,  and 
the  will  was  executed  in  the  State  of  Pennsylvania. 

R.  D.  Habris,  for  proponenL 

R.  J.  MoBRTSON  and  Edward  Qebuabd,  farnext  of  kin. 

The  Surrogate. — ^Tlie  limitations  of  the  Surrogate's 
jurisdiction,  under  §  2024  of  the  Code,  to  determine, 
upon  rendering  a  decree  admitting  a  will  to  probate, 
its  "validity,  construction  or  effect,"  are  not  open  to 
misconstruction. 

The  court' s  authority  in  the  premises  is  strictly  con- 
fmed  to  wills  "executed  within  the  State  "  and  by  "a 
resident  of  the  State."  I  am  not,  therefore,  justified 
in  allowing  costs  to  the  party  who  sought  to  obtain  a 
construction  of  this  decedent' s  will,  in  view  of  the  fact 
that  the  instrument  was  admittedly  executed  outside 
the  limits  of  the  State  of  New  Yorlc 
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New-  Yobk  CouirrT. — ^Hon.  D.  G.  ROLUNS,  Subro- 
gate.— January,  1883. 

Cammann  v.  Cammann. 

In  the  matter  of  tlie  estate  of  Oswald  Cammann,  de- 

ceased. 

Testator,  by  his  will,  gave  the  residue  of  his  estate  to  his  executors,  in 
trust,  to  apply  the  income  thereof  for  the  benefit  of  hiB  widow  dur- 
ing her  life.  The  latter  having  died,  the  trustees  presented  the  ac- 
count of  their  transactions,  preparatory  to  the  distribution  of  the 
principal  of  the  fund. — 

Hddt  that  the  case  was  clearly  distinguishable  from  one  where  a  life  an- 
nuity is  given  by  a  will,  and  that  the  trustees'  commissions  were  a 
charge  exclusively  upon  the  interest  of  the  life  beneficiary. 

Mount  V.  Mount,  ^Redf.,  406— disapproved. 

Upon  the  judicial  settlement  of  the  account  of  Charles 
L.  Cammann,  and  another,  as  executors  of,  and  trus- 
tees under  decedent' s  will,  objections  were  filed  in  be- 
half of  Oswald  Cammann,  an  infant  legatee.  Further 
facts  appear  in  the  opinion. 

PiSRBE  W.  WiLDKT,/w  trutieM, 
H.  S.  OoDEK,  special  guardian. 

The  Surrogate. — ^By  a  decree  of  the  Surrogate  en- 
tered in  the  year  1874,  the  rest,  residue  and  remainder 
of  this  decedent's  estate  was,  in  accordance  with  the 
directions  of  his  will,  set  apart  to  the  executors  as 
trustees,  to  apply  the  income  thereof  for  the  benefit  of 
decedent's  wddow  during  her  life.  The  widow  has 
since  died,  and  the  executors  and  trustees  have  pre- 
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sented  the  account  of  their  transactions,  preparatory  to 
the  distribution  of  the  principal  of  the  trust  funds 
among  the  parties  who  have  become  entitled  thereto. 

A  question  has  arisen  concerning  the  commissions 
claimed  by  the  executors  and  trustees.  Shall  they  be 
paid  out  of  the  principal  of  the  fund,  or  (as  insisted 
by  the  special  guardian  of  an  infant  entitled  to  share 
in  such  principal),  are  they  chargeable  on  the  interest 
of  the  life  beneficiary  alone  ? 

The  case  at  bar  is  clearly  distinguishable  from  one  in 
which  a  life  annuity  is  given  by  a  will,  and,  with  a 
single  exception,  I  have  found  no  reported  case  in  which 
commissions  have  been  directed  to  be  paid  out  of  the 
corpus  of  an  estate,  under  circumstances  like  the 
present. 

Tlie  exception  is  Mount  v.  Mount  {2  Redf.^  4^5),  cited 
by  the  executors  in  support  of  their  contention. 

That  decision,  howeyer,  does  not  seem  to  have  been 
adhered  to  by  the  learned  Surrogate  who  rendered  it 
(see  Stubbs  v.  Stubbs,  ^  Redf,^  171).  On  the  other 
hand,  the  position  of  the  special  guardian  is  sustained 
by  Pincloiey  v.  Pinckney  {1  Bradf.^  QG9) ;  Booth  v. 
Ammerman  (-4  Bradf.^  129)\  Lansing  v.  Lansing  {iS 
BarK,  182)\  Drake  v.  Price  (5  N.  F.,  -PO);  Whitson  v. 
Whitson  {53  N.  7".,  ItSt).  The  decree  herein  should 
conform  to  the  decisions  just  cited. 
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New  Yobk  County.— Hon.  D.  G.  ROLLINS,  Subro- 
gate.— ^February,  1883. 

DoNOVAK  V.  MaoDowall. 

In  the  TTvaUer  of  the  estate  of  Ella  Salomon,  deceased. 

Proper  fees  for  legal  services  rendered  to  a  testamentary  trustee  in  litiga- 
tion resulting  in  his  appointment  in  place  of  a  predecessor  removed, 
are,  as  between  a  life  beneficiary  of  the  trust  and  the  remaindermen, 
chargeable  to  the  principal  fund. 

Cammann  v.  Cammann,  ante^  %\X — distinguished. 

HEABiNa  of  objections  to  the  account  of  Henry  C. 
MacDowall,  as  trustee  under  the  will  of  decedent,  filed 
by  Delia  Donovan,  and  others,  beneficiaries  therein 
named.     The  facts  appear  sufficiently  in  the  opinion. 

Deyelin  &  MiLLBR,  for  trustee, 

J.  J.  Lyons,  for  dtjeetors, 

K  H.  BowsRS,  apeddl  guardian. 

The  Subeogate. — Certain  expenses  have  been  in- 
curred by  the  accounting  trustee  herein,  for  legal 
services  in  the  litigation  which  resulted  in  his  ap- 
pointment. No  objection  is  made  to  the  sum  claimed 
for  such  services,  but  it  is  insisted  that  such  sum 
should  be  paid  from  the  life  interest  of  Samuel  N". 
Salomon,  and  that  it  is  not  properly  chargeable  upon 
the  principal  fund  from  which  such  interest  is  derived. 

This  claim  does  not  seem  to  me  to  be  well  founded. 
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It  lias  beeu  held  that  the  costs  attending  the  discharge 
of  trustees,  and  the  substitution  of  others,  should  be 
paid  by  a  life- tenant,  where  his  conduct  was  so  vexa- 
tious as  to  necessitate  the  change  (Coventry  v.  Cov- 
entry, 1  KeeUj  758). 

It  has  also  been  decided  that  one  who,  without  just 
cause,  has  sought  to  be  discharged  as  trustee  is  not 
entitled,  in  proceedings  for  the  appointment  of  a  suc- 
cessor, to  be  paid  costs  from  the  trust  fund  (Howard 
V.  Rhodes,  1  Keen^  68T). 

But  the  cases  just  cited  are  not  like  the  case  at  bar ; 
and  my  attention  has  been  called  to  no  decision  at  all 
inconsistent  with  the  claim  of  the  accounting  trustee 
herein  to  be  reimbursed  from  the  fund.  The  new  ap- 
pointment was  not  only  for  the  interest  of  the  cestui 
que  trusty  but  to  preserve  the  fund  for  those  entitled 
upon  his  death. 

Counsel  have  cited  the  recent  decision  of  this  court 
in  the  case  of  Cammann  {ante^  211\  It  has  no  applica- 
tion here. 


-#-4- 


iS'EW  York  Couin:Y.— Hon.  D.  G.  ROLLINS,  Subro- 
gate.— February,  1883. 

Merritt  v.  Jackson, 

In  the  TnaUer  of  fheJTidicial  seULement  of  the  account 
of  Peter  A.  H.  Jackson,  as  executor  of  the  will  of 
Deborah  A.  Westerfield,  deceased. 

The  acknowledged  personal  representative  of  a  deceased  party  to  a  special 
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proceeding  in  a  Sazrogate's  court  should  be  allowed,  on  application, 
to  inteirene  therein  as  his  decedent's  successor. 
As  to  how  far  a  determination  of  a  Surrogate's  court  is  binding  on  a  de- 
ceased party's  representative  who  is  not  made  a  party  to  the  pro> 
ceedings,  quaere. 

Application  by  Abraham  C.  Merritt,  administrator 
of  the  estate  of  Jane  Merritt,  late  a  party  respondent  to 
the  executor' s  accounting,  to  be  substituted  as  a  party 
in  the  place  of  his  decedent. 


H.  M.  Ck)LLTEB,  for  executor. 

The  Sukkogate. — ^I  have  been  referred  to  no  reported 
case,  which  decides  how  far  orders  and  decrees  of  a 
Surrogate's  court  are  binding  upon  the  representatives 
of  one  who,  having  been  a  party  to  the  proceedings,  has 
died  during  their  pendency,  in  cases  where  such  repre- 
sentatives have  not  themselves  subsequently  been  made 
parties. 

But  it  seems  eminently  proper,  even  if  it  is  not  essen- 
tial, that  one  who  is  the  acknowledged  representative 
of  a  party  deceased,  and  who  asks  as  such  to  intervene, 
should  be  allowed  so  to  do.  That  course  is  sanctioned 
by  Laflferty  v.  Lafferty  (5  Redf.^  326)\  Van  Alen  v. 
Hewins  {5  Hun^  44)]  and  cases  cited. 

Application  granted. 
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New  York  County.— Hon.  D.  G.  ROLLINS,  Surbo- 

GATE. — ^February,  1883. 

Graber  v.  Haaz. 

In  the  matter  of  the  application  for  prohaie  of  a  paper 
propounded  as  tJie  will  of  Adah  Goss,  deceased. 

An  application  for  the  probate  of  a  will,  one  of  two  subscribiag  witnesses 
to  which  has  not  been  produced,  will  be  refused,  where  proponents 
neither  take  steps  to  examine  such  witness,  orally  or  by  commission, 
nor  establish  satisfactorily  their  inability  so  to  do. 

Application  for  the  probate  of  decedent's  will,  made 
by  Ida  Haaz,  executrix  therein  named;  opposed  by 
Margaretha  Graber,  one  of  decedent's  next  of  kin.  The 
facts  appear  sufficiently  in  the  opinion. 

C,  H.  BKTJEMAN,/or  executrix. 
HiCHAEii  C.  OB.o^fi,  for  contestants. 

The  Surrogate. — One  of  the  subscribing  witnesses 
to  the  instrument  offered  as  decedent's  will  has  not 
been  produced.  There  is  no  proof  that  he  is  dead,  or  a 
lunatic,  or  incompetent  to  testify.  There  is  some  evi- 
dence tending  to  show,  though  not  establishing  to  my 
satisfaction,  that  he  is  absent  from  the  State.  It  cer- 
tainly does  not  appear  that  he  might  not,  by. due  dili- 
gence, bo  found  either  in  the  State  or  out  of  it,  and  that 
his  testimony  might  not  be  thereupon  obtained  by  a 
commission. 

Now,  where  there  are  only  two  subscribing  witnesses, 
the  examination  of  both  is  essential,  if  both  are  access- 
ible (Code  Civ.  Pro.,  §§  2618,  8619,  2620). 

This  instrument  must,  therefore,  be  refused  probate. 


NEW  YORK  COUNTY,  APRIL,  1883.        217 

HAZE  Y.  BBOWlf. 

unless  the  proponents  take  steps  to  examine  the  sub- 
scribing witness  Hope,  orally  or  by  commission,  or  to 
establish  more  satisfactorily  their  inability  so  to  do. 


->-«- 


New  Yobk  County.— Ho:n^.  D.  Gt.  ROLLINS,  Surro- 
gate.— ^April,  1883. 

Maze  v.  Brown. 

In  the  matter  of  the  estate  of  William  E.  Lawrence, 

decedsed. 

The  accounting  and  delivery  compellable  under  Code  Civ.  Pro.,  §  2606,* 
from  the  personal  representative  of  an  executor  dying,  are  for  and  of 
such  of.  the  trust  property  only  as  has  come  into  the  possession  or 
is  under  the  control  of  that  representative. 

An  administrator  with  the  will  of  the  first  decedent  annexed  cannot  in  his 
official  capacity,  as  a  creditor  of  his  decedent's  executor,  call  the  lat- 
ter's  representative  to  account,  under  the  provisions  of  the  section 
cited. 

*  By  L.  18S4,  ch.  899,  passed  May  29th,  the  section  in  question  was 
amended  so  as  to  read  as  follows  :    "  §  2606.  Where  an  executor,  admin- 
istrator, guardian,  or  testamentary  trustee  dies,  the  Surrogate's  court  has 
tbesame  jurisdiction,  upon  the  petition  of  his  successor,  or  of  a  surviving 
executor,  administrator  or  guardian,  or  of  a  creditor,  or  person  interested 
iQ  tile  estate,  or  of  a  guardian's  ward,  to  compel  the  executor  or  adminis- 
trator of  the  decedent  to  account,  which  it  would  have  against  the  dece- 
dent if  hig  letters  Aaw  been  revoked  by  a  8urrogaie*s  decree.     With  respect 
^  ^^  liabiUty  of  the  sureties  in,  and  for  tJie  purpose  of  maintaining  an  auction 
^P^n  the  decedent's  official  bond,  a  decree  against  his  executor  or  admintsti*a- 
•f*  tendered  upon  suck  an  accounting,  luis  the  same  effect  as  if  an  execution 
*****^  'Upon  a  Surrogate's  decree  against  the  property  of  decedent  had  been  re- 
''^**tf  unsatisfied  during  decedent*  s  lifetime.     So  far  as  concerns  the  execur 
^^  ctdministrator  of  decedent,  such  a  decree  is  not  tiithin  the  provisions  of 
^*'**^  two  thousand  five  hundred  and  fifty-two  of  this  act.  The  SurrogaU^s 
^^t  fi^  alsojurisdiction  to  compel  tlie  executor  or  administrator  at  any  time 
^^itier  over  any  of  the  trust  property  which  has  come  to  his  possession,  or  is 
'^'ufcf  i^(g  control,  and  if  the  same  is  delivered  oner  after  a  decree,  the  court 
**^**<  allow  such  credit  upon  the  decree,  as  justice  requires.'* 
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Petitioi^  by  Abraham  Maze,  administrator  with  the 
will  of  decedent's  testator  annexed^  to  compel  Edward 
F.  Brown,  and  another,  decedent's  executors,  to  account, 
etc. ;  the  object  being  to  compel  payment  to  petitioner 
of  a  balance  alleged  to  be  due  and  unpaid  to  petitioner, 
as  such  administrator,  upon  a  decree  against  decedent 
and  another  in  their  executorial  capacities.  Further 
facts  apj)ear  in  the  opinion. 


Smith  &  Woodwabd,  far 
E.  F.  Brown,  for  rttpandents. 

The  Surrogate. — ^Abraham  Maze  died  In  1876,  leav- 
ing a  will  whereby  he  appointed  Washington  Brockener 
and  William  E.  Lawrence  his  executors.  In  1880,  they 
accounted  as  such,  and  a  decree  was  entered  whereby 
they  were  adjudged  to  have  in  their  hands  property  of 
the  estate  amounting  to  $1,873.68,  and  were  directed  to 
distribute  the  same  according  to  the  provisions  of  de- 
cedent's  will. 

Both  executors  have  since  died  without  making  such 
distribution.  This  petitioner  now  holds  letters  of  ad- 
ministration, with  the  will  annexed,  upon  the  estate  of 
Abraham  Maze,  and  he  asks,  after  alleging,  upon  infor- 
mation and  belief,  that  the  said  property  was  in  the 
custody  and  under  the  control  of  his  predecessor,  Law- 
rence, at  the  time  of  his  death,  that  the  executors  of 
Lawrence  account  for  said  property,  and  deliver  the 
same  to  him  the  petitioner. 

The  petition  does  not  aver  that  any  of  the  assets  of 
the  estate  of  Abraham  Maze  have  come  to  the  possession 
of  the  respondents  or  are  under  their  control.    It  does 
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not,  therefore,  allege  the  facts  necessary  to  authorize 
the  granting  of  the  relief  asked  under  §  2606.  It  is  not 
aU  trust  property,  in  the  hands  of  an  executor  at  the 
time  he  dies,  for  which  such  executor's  personal  repre- 
sentatives can  be  called  to  account  by  such  executor's 
successor  and  which  he  may  be  compelled  to  deliver  to 
him;  it  is  such  property  only  as  has  come  to  the  posses- 
sion or  under  the  control  of  such  representative  him- 
self. The  petitioner,  in  his  capacity  of  administrator, 
may  as  a  creditor  of  the  estate  of  William  E.  Lawrence, 
cite  his  executors  to  an  accounting,  but  that  is  not  what 
he  seeks  to  do  by  this  proceeding.  Aside  from  any 
other  considerations  growing  out  of  the  facts  presented 
on  the  motion  papers,  this  petition  must  therefore  be 
denied  (Dakin  v.  Demming,  6  Paige,  96;  Montross  v. 
Wheeler,  ^  Lans.^  99). 


■*-^#- 


New  York  County.— Hon.  D.  G.  ROLLINS,  Surro- 
gate.— April,  1883. 

SiPPEL  v.  Mack  LIN. 

In  the  matter  of  the  estate  of  Henry  Sippei.,  deceased. 

The  recoyery  of  Judgment  against  an  administrator  in  his  representative 
capacity,  giving  no  priority  to  the  judgment  creditor's  claim,  over 
others  not  sued  upon  (3  R.  S.,  87,  §  28),  it  would  be  palpably  unjust 
to  allow  the  issuance  of  an  execution  for  the  face  of  the  judgment, 
without  a  disclosure  of  the  amount  of  the  other  claims  upon  the 
estate.  The  "just  proportion"  which  the  creditor  is  entitled  to 
collect,  must  be  determined  by  an  inquiry  implied  in  Code  Civ.  Pro., 
§1826. 

Application  by  Annie  E.  Sippel,  a  creditor  of  dcce- 
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dent,  who  liad  obtained  a  judgment  at  law  against  Ida 
E.  Macklin,  as  administratrix  with  the  will  of  decedent 
annexed,  for  leave  to  issue  execution  upon  the  judg- 
ment against  the  administratrix.  Further  facts  are 
stated  in  the  opinion. 


CoNLAN  &  McCrka»  fcrr  petitioner. 


Leo  C.  Dessab,  for  administratrix. 


The  Sueeooate. — ^I  have  signed  an  order  confirming 
the  referee's  report,  but  cannot  give  leave  to  issue 
execution.  For  it  does  not  appear,  by  the  pai)ers 
before  me,  whether  the  assets  of  the  estate  are  suffi- 
cient to  pay  the  entire  amount  of  the  applicant's  debt 
without  injuriously  affecting  the  rights  of  others 
entitled  to  equality  of  payment  with  herself.  The  fact 
that  she  has  recovered  judgment.against  the  adminis- 
tratrix does  not  give  her  claim  against  this  estate  any 
priority  over  other  claims  on  which  no  actions  havo 
yet  been  commenced  (see  *2  R.  S.,  87,  §  28 ;  ^  Banks, 
7th  ed.,  2299;  Schmitz  v.  Langhaar,  88  iT.  T.,  BOS). 

As  the  extent  of  such  other  claims  is  not  fully  dis- 
closed, it  would  be  palpably  unjust  to  allow  issuance 
of  execution  for  the  full  sum  claimed  by  the  applicant. 

Section  1826  of  the  Code  provides  that,  where  it  ap- 
pears that  the  assets,  after  payment  of  all  sums  charge- 
able against  them  for  expenses,  and  for  claims  entitled 
to  priority  as  against  the  applicant  for  an  execution, 
are  not,  or  wiU  not  be  sufficient  to  pay  all  the  debts, 
legacies  or  other  claims  of  the  class  to  which  the  clami 
of  such  applicant  belongs,  the  sum  directed  to  be 
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collected  by  the  execution  shall  not  exceed  such  appli- 
canf  s  just  proportion  of  tho  assets. 

To  ascertain  that  "just  proportion/'  in  the  present 
case,  further  inquiry  is  necessary. 


-►-<- 


New  York  County. — Kon.  D.  Q.  ROLLINS,  Surro- 
gate.— April,  May,  December,  1883  ;  again^  March, 

1884. 

Peyser  v.  Wendt. 

In  ilte  maiter   of  the  estaie  of  David  M.   Peyser, 

deceased. 

Code  Civ.  Pro.,  §§2717—2719,  providiDg  proceedings  to  compel  pay- 
ment of  debts,  legacies,  etc.,  by  tlie  personal  representative  of  a  de- 
cedent, confer  no  authority  upon  a  Surrogate  to  direct  payment  of 
a  legacy  to  one  claiming  title  thereto  by  assignment, — such  person 
not  being  "  entitied  under  the  wUV  (§2717,  subd.  2). 

The  power  of  the  Surrogate,  in  a  proceeding  under  the  sections  cited  is 
more  restricted  than  that  possessed  upon  a  judicial  settlement  of  the 
executor's  accotmt,  "whereupon,  by  §  2743,  the  decree  is  required  to 
direct  payment  to  the  persons  entitled,  including  legatees,  etc.,  **or 
thdr  asnfpu,*' 

It  seems,  that  payment  to  an  alleged  assignee  should  not  be  directed  with- 
out previous  citation  of  the  acsignor. 

Where  a  legatee  has  assigned  his  claim  as  such,  he  has,  during  the  life  of 
the  assignment,  no  status  as  a  petitioner,  under  Code  Civ.  Pro.,  §2717, 
to  compel  payment  of  the  legacy.  But  it  seems,  that,  upon  a  reas- 
signment by  the  assignee  to  the  assignor,  the  latter  becomes  reinstated 
in  his  right  so  to  petition. 

Code  Civ.  Pro.,  §§  1825-1827,  which  prescribe  a  permissive  order  of  a 
Surrogate,  as  a  prerequisite  to  the  Issuance  of  an  execution  "upon 
a  Judgment  for  a  sum  of  money  against  an  executor  or  administrator 
in  his  representative  capacity,"  have  exclusive  reference  to  judgments 
of  courts  other  than  a  Surrogate's  court. 

An  execution  issued,  under  Code  Civ.  Pro. ,  g  2554,  upon  a  decree  direct- 
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ing  an  executor  to  pay  a  legacy  may  be  issued  "without  application  to 
the  Surrogate,  or  notice  to  the  executor,  and  may  run  against  the 
latter  personally. 

Petitions  by  Dorothea  Peyser  and  others,  interested 
under  decedent's  will,  to  compel  Frederick  B.  Wendt, 
sole  acting  executor  thereof,  to  pay  their  legacies. 
The  facts  appear  sufficiently  in  the  opinion. 

ScuDDER  &  Cabtkr,  foT  petitioners, 
Chablbs  WsHiiE,  for  executor. 

The  Stjbeogate. — ^David  M.  Peyser,  by  his  wiU,  di- 
rected the  remainder  of  two  thirds  of  his  estate,  after 
payment  of  a  legacy  of  fifteen  thousand  dollars,  to 
be  divided  into  five  parts.  Of  these  he  gave,  (1)  one  to 
his  sister,  Juliet  Cracauer;  (2)  another  to  Moritz  M. 
Peyser's  two  children,  one  of  whom  is  the  petitioner 
Henry  M.  Peyser;  (3)  another  to  Frederick  M.  Peyser's 
two  children,  one  of  whom  is  the  petitioner  John  F. 
Peyser. 

John  F.  Peyser  asks  in  his  own  right,  as  legatee,  for 
the  payment,  in  whole  or  in  part,  of  his  share  in  the 
^tate..  Dorothea,  mother  of  Henry  M.  Peyser, 
claims  her  son's  legacy,  by  virtue  of  an  assign- 
ment. Frederick  !M.  Peyser  applies  for  Juliet  Cra- 
cauer' s  share,  relying  upon  his  rights  as  assignee. 

Section  2717  of  the  Code  provides  for  cases  in  which 
a  petition  may  be  presented  to  the  Surrogate's  court, 
praying  for  a  decree  directing  an  executor  or  adminis- 
trator  to  pay  the  petitioner's  claim,  and  for  a  citation 
directing  him  to  show  cause  why  such  a  decree  should 
not  be  made.  It  declares  that  such  petition  may  be 
presented  ^'by  a  person  eniiiled  to  a  legacy  or  any 
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other  pecuiiiaiy  provision  under  the  will^  or  a  distrib- 
utive share,  for  the  payment  or  satisfaction  thereof,  or 
of  its  just  proportional  part,  at  any  time  after  one 
year  has  expired  since  letters  were  granted.'^  Under 
this  provision,  I  do  not  think  that  either  Dorothea 
Peyser  or  Frederick  M.  Peyser  has  any  standing  to 
institute  this  proceeding.  Whatever  rights  they  may 
have,  they  take  under  the  several  alleged  assigrmients 
and  not  under  the  will.  Upon  a  final  accountinr;^ 
where  legatees  and  all  the  other  persons  cited  under 
§  2729  have  been  brought  before  the  court,  ''  the  decree 
must  direct  a  distribution  of  the  estate  to  the  creditors, 
legatees,  next  of  kin,  husband  or  wife,  of  the  decedent, 
or  their  assigns ' '  (see  §  2743). 

It  would  seem  to  be  eminently  proper,  even  if  an  as- 
signee of  a  legacy  could  demand  payment  thereof  ijx 
advance  of  a  final  accounting,  that  his  assignor  should 
bo  cited,  and  should  have  his  day  in  court  for  the 
protection  of  the  executor  against  any  claim  which 
such  assignee  might  make  thereafter.  In  the  case  of 
neither  of  these  two  petitions  has  citation  been  issued 
to  any  person  except  the  executor.  While  in  this  re- 
spect everything  has  been  done  which  is  required  by 
§  2717,  I  should  feel  bound  (even  if  I  thought  that  an 
assignee  could  avail  himself  of  the  benefits  of  that 
section)  to  deny  the  decree  prayed  for,  because  the  as- 
signors have  not  been  made  parties  to  these  proceedings. 
There  is  a  further  objection  to  the  claim  made  by 
Frederick  M.  Peyser.  The  acknowledgement  or  proof 
of  the  paper  presented  as  the  assignment  is  not  in 
accordance  with  the  requirements  of  the  statute  (L. 
1865,  ch.  Ifit).    These  two  petitions  must  be  dismissed. 
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As  to  John  F.  Peyser,  he  is  himself,  the  legatee. 
There  is  evidence  sufficient  to  authorize  an  advance  to 
him  of  some  portion  of  the  legacy  to  which  he  is  en- 
titled. A  decree  may  be  entered  for  the  payment  of 
five  thousand  dollars,  on  account  of  his  share  in  this 
estate. 


Subsequently,  Henry  M.  Peyser,  the  assignor  of  Do- 
rothea, filed  a  petition  ancillary  to  and  joining  in  the 
prayer  of  her  petition.  Whereupon  the  following  opin- 
ion was  filed,  May  23rd,  1883  : 

0 

The  Surrogate. — I  must  again  deny  the  motion,  in 
behalf  of  Dorothea  Peyser,  for  an  order  directing  the 
payment,  in  whole  or  in  part,  of  the  legacy  bequeathed 
by  the  testator  to  Henry  M.  Peyser,  and  by  hini 
assigned  to  liis  mother,  the  petitioner. 

The  present  application  has  the  express  approval  of 
the  assignor,  but  it  is,  nevertheless,  open  to  the  objec- 
tion that,  within  the  restrictions  of  the  Code,  the 
Surrogate  has  no  authority,  except  upon  a  final  ac- 
counting, to  direct  the  payment  of  a  legacy  to  any  per- 
son claiming  title  thereto  by  assignment. 

It  is,  doubtless,  true  that  the  benefits  of  §§  2717- 
2719  might  very  properly  be  extended  to  assignees  of 
legacies  and  distributive  shares,  in  proceedings  where- 
to the  assignors  are  not  only  parties  but  consenting 
parties.  These  sections,  however,  cannot  fairly  receive 
a  construction  sufficiently  broad  for  affording  the  relief 
which  is  here  asked. 

Even  if  I  were  not  bound  for  lack  of  jurisdiction  to 
deny  this  petition,  absolutely  and  upon  its  merits,  I 
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shonld  feel  obliged  to  deny  it  upon  the  technical 
grounds  nrged  by  the  counsel  for  the  executor.  He 
must  be  sustained  in  his  contention  that  its  deficiencies 
cannot  be  adequately  supplied  by  the  filing  of  affidavits 
and  papers  which  have  never  been  served  upon  the  ex- 
ecutor, and  of  whose  contents  the  executor  is  not  shown 
to  bo  advised.  In  obedience  to  the  citation  upon  the 
original  i^tition,  he  entered  his  appearance.  That  pe- 
tition has  been  denied.  Proceedings  must  be  com- 
menced anew,  before  I  can  give  directions  for  the  pay- 
ment of  Henry  M.  Peyser' s  legacy. 


In  November,  1883,  the  assignment  by  Henry  M. 
Peyser  being  still  in  force,  he  presented  a  petition  for 
the  payment  of  the  legacy  which  he  had  assigned, 
whereupon  the  following  opinion  was  filed,  December 
10th,  1833: 

Tub  Sitbrogate. — I  must  deny  this  j)etition  upon 
grounds  entirely  apart  from  the  irregularity  of  the  cer- 
tification. The  assignment  by  Henry  M.  Peyser,  to  his 
mother  Dorothea,  of  his  interest  as  legatee,  seems  to  be 
still  in  full  force.  He  has  now,  therefore,  no  interest 
in  the  estate,  upon  which  he  can  base  a  claim  to  the  re- 
lief afforded  by  §  2717.  As  to  his  assignee,  I  have  al- 
ready decided  that  she  was  not  entitled  to  the  relief 
which  she  sought.  The  status  of  the  case  has  not,  it 
seems  to  me,  been  essentially  changed,  since  I  passed 
upon  the  former  application.  It  is  insisted,  by  the  ex- 
ecutor's  counsel,  that,  by  assigning  his  interest  as  lega- 
tee, Henry  M.   Peyser  has  forever  lost  his  claim  to 
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avail  himself  of  his  privileges,  as  such,  under  §  2717, 
and  that,  even  should  he  obtain  by  reassignment  the 
interest  which  his  mother  now  has,  he  would  be  enti- 
tled to  enjoy  only  such  rights  as  he  would  gain  by 
that  assignment.  I  am  of  a  different  opinion.  It  is 
true  that  the  legatee  can  receive  from  his  TnoUicr  no 
other  right  or  interest  than  such  as  she  obtained  by 
assignment.  But  is  it  not  equally  true  that  the  as- 
signor has  always  possessed,  and  still  enjoys,  such 
rights  and  irderests  as  did  Tvot  pass  to  his  assignee  f 

I  think  that,  in  the  event  of  a  reassigning  by  the 
mother  to  the  legatee,  or  of  any  other  act  whereby  he 
might  be  again  invested  with  the  legal  title  to  the  legacy, 
he  would  be  in  precisely  the  same  position  as  if  the 
original  assignment  had  nover  been  made. 

If  the  legatee  had  applied  at  the  outset  for  the  pay- 
ment of  his  legacy  to  himself,  and  the  respondent  had 
set  up  the  making  of  an  assignment,  that  objection 
would  have  been  obviated  by  proof  that,  at  the  time  of 
the  application,  such  assignment  was  not  in  force. 

And  between  such  a  case  and  the  case  at  bar  I  think 
there  is  no  substantial  difference. 


On  February  13th,  1884,  Frederick  B.  Wendt,  the 
executor,  against  whom  an  execution  had  been  issued, 
upon  the  Surrogate's  decree  in  favor  of  John  F.  Peyser, 
applied  for  an  order  setting  the  same  ajside,  whereupon 
the  following  opinion  was  filed,  March  6th,  1884 : 

The  Surrogate,— On  April  18th,  1883,  a  decree  was 
entered  in  this  court,  directing  Frederick  B.  Wendt, 
as  executor  of  the  last  will  and  testament  of  this  doce- 
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dent,  to  pay  to  one  John  F.  Peyser,  a  legatee  under 
that  will,  the  sum  of  $5,000,  in  part  payment  of  his 
legacy.  On  the  6th  day  of  February  last,  an  execu- 
tion was  issued,  directing  the  sheriff  to  satisfy  the 
said  decree  out  of  the  property  of  Frederick  B.  Wendt. 
This  execution  I  am  now  asked  to  set  aside,  because  it 
was  issued  without  notice  to  the  executor  that  its  issu- 
ance would  be  applied  for.  It  is  claimed  on  his  behalf 
that  the  provisions  of  §§  1825,  1826  and  1827  of  the 
Code  of  Civil  Procedure  apply  to  executions  issued 
upon  orders  and  decrees  of  this  court.  These  sections 
provide  that,  before  the  issuance  of  execution  upon  a 
judgment  against  an  executor  or  administrator  in  his 
representative  capacity,  an  order  permitting  it  to  be  is- 
sued shall  be  made  by  the  Surrogate  from  whose  court 
such  ofSicer  has  received  his  letters.  I  hold,  however, 
that  these  sections  establish  the  procedure  for  enforce- 
ment of  judgments  of  ofher  courts  than  that  of  the 
Surrogate,  and  of  such  other  courts  only.  Section  1824 
provides  that,  "  in  an  action  against  an  executor  or  ad- 
ministrator in  his  representative  capacity,  wherein  tTic 
complaint  demniidsJiidgTrienttov  a  sum  of  money,  the  ex- 
istence, sufficiency  or  want  of  assets  shall  not  be  pleaded 
by  either  party.  .  .  .  K  judgment  in  such  an  action 
is  not  evidence  of  assets  in  the  defendant's  hands."  It 
would,  of  course,  be  a  palpable  injustice  to  forbid  an 
executor  or  an  administrator  to  set  up,  by  way  of  de- 
fence, a  deficiency  of  assets,  and  yet  to  allow,  as  of 
course,  the  issuance  of  an  execution  upon  a  judgment 
recovered  against  him.  This  injustice  is  avoided  by 
the  procedure  established  by  the  three  sections  above 
referred  to.     It  is  manifest,  however,  that  such  pro- 
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cednre  is  quite  uimecessaiy  in  regard  to  executions 
upon  the  decrees  of  a  Surrogate's  court.  Section  2552 
of  the  Code  provides  that  "  a  decree  directing  payment 
by  an  executor,  etc.,  to  a  person  interested  in  the  estate 
or  fund  is,  except  upon  appeal  therefrom,  conclusive 
evidence  that  there  are  sufficient  assets  in  his  hands  to 
satisfy  the  sum  which  the  decree  directs  him  to  pay,  or 
for  which  the  order  jyermits  the  execution  to  issue." 
Section  2553  declares  that,  "  where  a  decree  directs  the 
payment  of  a  sum  of  money  to  one  or  more  persons 
therein  designated,  the  Surrogate  or  the  clerk  of  the 
Surrogate' s  court  must  .  .  .  furnish  to  any  person 
applying  therefor  one  or  more  transcripts  duly  at- 
tested," containing  certain  matters  in  such  section 
si)ecified.  That  section  further  provides  that  each 
county  clerk,  to  whom  such  a  transcript  is  presented, 
must  file  it,  and  docket  the  decree,  and  that  such  dock- 
eting shall  have  the  same  force  and  effect  as  if  it  were 
a  judgment  of  the  Supreme  court. 

Section  2554  is  as  f  oUows :  "A  decree  directing  the 
payment  of  a  sum  of  money  into  court,  or  to  one  or  more 
parties,  may  be  enforced  by  an  execution  against  the 
property  of  the  party  directed  to  make  the  payment. 
The  execution  must  be  issued  by  the  Surrogate,  or  the 
clerk  of  the  Surrogate's  court,  under  the  seal  of  the 
court.  .  .  .  InaU  other  respects^  the  provisions  of 
this  act,  relating  to  an  execution  against  the  proi)erty 
of  the  judgment  debtor,  issued  upon  a  judgment  of  the 
Supreme  court,  and  the  proceedings  to  collect  it,  ap- 
ply to  an  execution  issued  from  the  Surrogate' s  court, 
and  the  collection  thereof,  the  decree  being  for  that 
purpose  regarded  as  a  judgment." 
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Upon  a  consideration  of  all  these  provisions,  I  am 
convincecL  that,  in  the  present  case,  czecation  properly 
issaed  withont  application  to  the  Surrogate  or  notice 
to  the  execntor. 

I  think,  too,  that  snch  execution  is  not  justly  open 
to  attack  because  of  the  fact  that  it  runs  against  the 
executor  pcrconally  (See  L.  1844,  clu  10 J^,;  Davies  v. 
Skidmore,  5  mU^  501;  PaflE  v.  Kinney,  5  SaTidf.^  393; 
Dubois  V.  Dubois,  6  Cow.^  JfiJi). 


■>-€- 


New  York  County. — ^Hon.  D.  G.  ROLLINS,  Sukro^ 

GATE. — May,  1883. 

DiCKEL  V.  Yates. 

In  the  Tnailer  of  tfie  probate  of  the  will  of  Aloi^zo  C. 

Yates,  deceased. 

SectioD  1023  of  the  Code  of  Civil  Procedure  does  not  apply  to  Surro- 
gates' courts. 
Hart  well  v.  McMaster,  4  Redf.^  880 — approved  and  followed. 

Upojt  the  application  by  Agnes  Sarah  Yates,  dece- 
dent's  widow,  and  another,  for  probate  of  decedent's 
win,  written  requests  to  the  Surrogate  to  find  certain 
matters  of  fact  and  of  law,  were  filed  in  behalf  of 
LillinTi  M.  Dickel,  and  another,  contestants. 

J.  H.  STRAHA27,  for  proponents, 

John  D.  Towkssio)  and  H.  M.  Whitehead,  for  contestants. 

The  Surbooate. — I  agree  with  the  decision  in  Hart- 
well  V.  McMaster  (^  Jicdf,  389\  that  §  1023  of  the 
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Code  is  inapplicable  to  the  procedure  of  this  court,  and 
that  "requests  to  find"  only  need  to  be  passed  upon 
in  connection  with  the  "settlement  of  a  case,"  as  pro- 
vided by  §  2545, 

I,  therefore,  decline  to  find  for  or  against  the  various 
propositions  submitted  for  my  determination. 


"♦-«- 


New  York  County. — Hon.  J).  G.  ROLLrN"S,  Surro- 
gate.— May,  1883. 

Neavks  y.  Xeaves. 

In  the  viatter  of  the  estate  of  Rachel  H.  Wilgon, 

deceased. 

Testatrix,  who  died  in  1848,  by  her  will,  gave  the  interest  of  a  fund  to 
Q.,  **  until  his  youngest  child  shall  come  of  age,"  upon  the  occur- 
rence of  which  event  the  principal  was  directed  to  be  divided  equally 
between  G.  and  "his  said  children."  At  the  death  of  testatrix,  Q. 
had  two  children,  of  whom  petitioner  was  the  younger.  Upon  the 
latter's  application,  under  Code  Civ.  Pro.,  §  2717,  to  compel  pay- 
ment of  his  legacy,  it  was  conceded  that  G.  then  had  ten  children, — 
how  many  of  whom  were  in  being  when  petitioner  attained  ma- 
jority not  being  disclosed. — 

WIdt  that,  even  assuming  that  petitioner  was  the  "youngest  child" 
within  the  meaning  of  the  will,  the  petition  must  be  dismissed  for 
non-joinder  of  the  children,  if  any,  bom  between  testatrix's  death 
and  petitioner's  arrival  at  full  age,  who  were  entitled  to  an  oppor- 
tunity to  be  heard  as  to  their  right  to  share  in  the  distribution. 

Petition  by  William  Neaves  to  compel  Greorge 
W.  Neaves,  administrator  with,  tlie  will  of  decedent 
annexed,  to  account  and  pay  a  legacy.  The  facts  ap- 
pear sufficiently  in  the  opinion. 
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JoHX  E.  Habtlky,  for  petitioner, 
J.  J.  TxLOSiAssoN,  for  administrator. 

Tile  Subbogate. — This  is  an  application,  under  §  2717 
of  the  Code,  for  the  payment  of  a  legacy. 

The  wiU  of  the  testatrix  provides  that  her  brother 
Greorge  shall  receive  the  interest  on  a  certaia  investment 
of  $7,000,  '^  until  his  youngest  child  shall  come  of  age,'' 
at  which  time  the  principal  sum  is  directed  to  be 
equally  divided  between  her  brother  George  and  ' '  his 
said  children." 

The  executor  has  interposed  an  answer  to  this  peti- 
tion, which  is  probably  sufficient,  within  the  decisions 
of  Hurlburt  v.  Durant  {88  N.  Z,  121),  and  Fiester  v. 
Shepard  {92  id.,  251),  to  necessitate  a  dismissal  of  this 
proceeding. 

Even  apart  from  this  jurisdictional  obstacle,  there  is 
another  which  would,  of  itseM,  be  fatal  to  the  present 
application.  It  seems  to  be  conceded  that,  when  the 
testatrix  died,  in  1848,  her  brother  George  had  but  two 
children,  of  whom  the  petitioner  was  the  younger; 
that  he  came  of  age  more  than  twelve  years  since ;  that 
his  father  has  now  ten  children,  of  whom  the  youngest 
is  only  ten  months  old.  How  many  of  these  were 
living  when  the  petitioner  attained  his  majority  is  not 
disclosed.  But  if  any  of  them  were  then  in  being, 
there  is  another  question  whose  determination  must 
precede  distribution  of  the  $7,000,  besides  the  question 
whether  the  petitioner  is  the  person  whom  the  testatrix 
intended  to  indicate  by  the  term  "youngest  child." 
The  children  who  were  bom  after  the  death  of  the 
testatrix,  and  before  the  petitioner  came  of  age,  should 
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be  allowed  opportunity,  if  they  desire,  to  present  their 
claims  to  a  share  of  the  fund  in  dispute. 
Petition  dismissed  (Riggs  v.  Cragg,  89  JV.  J".,  479). 


-»~#- 


New  Yobk  County.— Hon.  D.  G.  HOLLIITS,  Suiuiq- 

GATE. — May,  July,  1883. 

SCHLEGEL  V.    WiNCKEL. 

In  the  matter  of  the  judicial  settlement  of  the  account 
of  Jacobdta  Westckel,  as  executrix  of  the  will  of 
William  Winokel,  deceased. 

The  provision  of  Code  Civ.  Pro.,  §  2726,  that  "upoa  the  presentation  of 
such  a  petition"  as  is  therein  described,  "a  citation  must  be  issued 
accordingly,"  implies  that  the  citation  should  follow  the  prayer  o£ 
the  petition,  i.  <?.,  direct  the  party  cited  to  show  causa  "why  he 
should  not  render  and  settle  his  account,"  or  why  he  should  not  file 
his  account  for  "judicial  settlement." 

Where  an  executor  files  an  account  in  obedience  to  a  citation,  issued  at 
the  instance  of  a  creditor,  and  requiring  him  to  show  cause  why  he 
should  not  "  render  an  account  of  his  proceedings,"  the  same  is  not 
in  a  condition  to  be  judicially  settled. 

A  Surrogate  may  issue  the  "supplemental  citation"  specified  in  Code 
Civ.  Pro.,  §  2727,  only  "upon  the  return  of  a  citation  issued  as  pre- 
scribed in"  id.,  §  2726,  t.  «.,  one  calling  for  a  judicial  settlement  of 
an  account. 

A  judicial  settlement  of  the  account  of  an  executor,  etc. ,  can  be  had  in 
either  of  only  two  ways  :  (1)  upon  petition  of  a  creditor  or  person 
interested,  under  Code  Civ.  Pro.,  §  2726,  or  (2)  upon  a  petition  by 
the  accounting  party,  under  id.,  §  2729. 

A  formal  order  need  not  be  entered  granting  a  creditor's  petition  for  the 
judicial  settlement  of  the  account  of  an  executor,  etc.,  where,  in  re- 
sponse to  the  citation,  the  latter  files  his  account. 

Petition  by  Charles  A.  Schlegel,  an  alleged  creditor 
of   decedent's   estate,  to  compel   an   accounting  by 
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Jacobina  "VVinckel,   as  execntris  of  decedent's  wilL 
The  facts  appear  sufficiently  in  the  opinion. 

H.  J.  ScHENCK,  forpsUUoner, 

TowNBBLNB,  Dyett  &  EiKKTEiN,  foT  exeotUrtx. 

The  Stjebogate. — ^In  the  conrse  of  proceedings  insti- 
tuted in  this  court,  upon  the  petition  of  Charles  A. 
Schlegel,  claiming  to  be  a  creditor  of  William  Winckel'  s 
estate,  his  executrix,  in  November,  1882,  submitted  an 
account,  which  is  now  on  file.  In  February,  1883, 
Schlegel  presented  a  second  petition,  praying  that  cer- 
tain persons  (naming  all  the  various  persons  interested 
in  the  estate,  including  Jacobina  Winckel,  "  individu- 
ally and  as  executrix")  be  cited  and  required  to 
"  attend  the  dccounting  of  the  said  Jacobina  Winckel, 
as  said  executrix."  The  petition  continued  in  these 
words :  '*  Tour  petitioner  further  prays  for  a  judicial 
settlement  of  the  account  of  said  executrix,  for  distri^ 
bution  to  the  said  creditors,  and  for  such  other  or 
further  relief  as  may  be  proper."  A  citation  was 
thereupon  issued,  which  conformed  in  part  only  to  the 
prayer  of  this  i)etition.  It  simply  directed  that  the 
parties  ''attend  the  accounting  of  the  said  Jacobina 
Winckel  as  executrix," 

It  is  claimed  by  the  petitioner  Schlegel  that,  by  the 
filing  of  his  original  and  supplemental  petitions,  and 
by  the  issuance  and  service  of  the  citations  pursuant 
thereto,  this  account  is  now  before  the  court  for  judicial 
settlement,  and  that  proi)er  steps  have  been  taken  to 
justify  the  Surrogate  in  directing  the  distribution, 
among  the  persons  entitled,  of  the  balance  which  such 
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account  shows  to  be  in  the  hands  of  the  executrix. 
The  petitioner,  in  support  of  this  claim,  relies  upon 
§  2727  of  the  Code  of  Civil  Procedure. 

The  authority  to  issue  a  supplemental  citation,  for 
the  purposes  specified  in  that  section,  is  not  without 
its  limitations.  It  arises  '^  upon  the  return  of  a  citation 
issued  as  prescribed  in  either  of  the  foregoing  sections 
of  this  article ' '  (that  it  is  of  art.  2  of  tit.  4  of  chap.  18). 

Upon  examination,  it  will  appear  that  only  oae  of 
those  sections  contains  any  direction  for  the  issue  of 
citations.  Section  2726  declares  that,  in  certain  pre- 
scribed cases,  a  petition  praying  for  the  judicial  settle- 
ment of  an  account,  and  that  the  executor  or  adminis- 
trator may  be  cited  to  show  cause  why  he  should  not 
render  and  settle  such  account,  may  be  presented  by  a 
creditor  or  person  interested,  etc.  This  section  directs 
that  a  citation  must  thereupon  be  issued  ' '  accordingly^ ' ' 
which  means,  I  take  it,  that  the  citation  must  direct 
the  party  cited  to  show  cause  why  he  should  *rvot 
render  and  settle  Ms  accourvt^  or  why  he  should  not  file 
his  account  for  judicial  settlement.  Now,  the  citation 
which  led  to  the  filing  of  the  account  here  under  con- 
sideration, simply  required  the  executrix  to  show  cause 
why  she  should  not  render  an  accouni  of  her  proceed- 
ings. Such  a  citation  is  not  in  conformity  with  §  2726, 
and  an  account  filed  in  obedience  thereto  is  not  in  con- 
dition to  bo  '^ judicially  settled.^ ^  Such  '^judicial 
settlement ' '  can  be  had  only  by  the  adoption  of  one  or 
the  other  of  two  modes  of  procedure. 

There  must  be  either  {a)  a  petition  for  such  judicial 
settlement  on  the  part  of  the  accounting  party  (§  2729), 
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or  (J)  a  similar  petition  by  a  creditor  or  a  person  inter- 
ested in  the  estate,  etc.  (§  2726,  ante). 

Schlegel's  original  petition,  when  taken  in  connec- 
tion with  the  citation  issned  thereon,  called  for  that 
species  of  an  accounting  which  the  Code  styles  ' '  inter- 
mediate," as  distinguished  from  an  accounting  which 
is  designed  to  be  the  subject  of  judicial  settlement. 
Ills  second  petition,  and  the  citation  pursuant  thereto, 
do  not  serve  to  transform  the  original  proceeding  into 
a  proceeding  for  judicial  settlement,  and  for  any  other 
purpose  they  are  equally  ineffective.  The  supple- 
mental petition  must,  therefore,  be  dismissed,  but 
without  costs,  and  with  leave  to  the  petitioner,  if  he 
shall  be  so  advised,  to  take  the  requisite  steps  for  com- 
pelling a  judicial  settlement. 


On  July  19th,  1883,  the  following  opinion  was  filed 
in  the  same  matter  : 

The  SmKBOGATE. — Charles  A.  Schlegel  filed  a  petition 
on  the  18th  of  May  last,  upon  which  a  citation  was 
issued  to  the  executrix  of  this  decedent,  directing  her 
to  appear  and  show  cause  why  she  should  not  render 
and  settle  her  account.  In  pursuance  of  the  prayer  of  , 
that  i)etition,  citation  was  duly  issued  and  served.  On 
June  13th,  1883,  the  executrix  filed  her  account.  A 
supplemental  citation  was  subsequently  issued,  for 
the  bringing  in  of  other  parties  interested.  These  pro- 
ceedings seem  to  have  been  conducted  in  accordance 
with  the  requirements  of  the  Code  of  Civil  Procedure. 
No  formal  order  need  be  entered,  granting  the  prayer 
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of  the  petition.  For  it  was  in  response  to  that  peti- 
tion that  the  executrix,  on  the  13th  of  June,  filed  her 
acconnt. 


-»-•- 


New  York  Coih^ty.— Ho:^.  D.  G.  ROLLINS,  Sukro- 

GATE. — ^May,  1883. 

St.  Johk  v.  McKee. 

In  the  matter  of  the  judicial  settleTnent  of  the  account 
of  Thomas  J.  MoKee,  arid  others^  executors  of 
the  will  of  Louisiana  St.  John,  deceased. 

The  authority  of  a  Surrogate  to  sanction  credits,  claimed  in  his  account 
by  an  executor,  etc.,  for  sums  paid  as  counsel  fees,  is  derived  from 
2  R.  8.,  93,  §  58,  as  amended  by  L.  1863,  ch.  303,  which  eoction  pro- 
vides that  "in  all  cases,  such  allowance  shall  be  made  for  their 
actual  and  necessary  expenses  as  shall  appear  just  and  reasonable." 

An  executor  does  not  become  entitled  to  reimbursement  for  sums  ex- 
pended for  legal  services,  by  merely  showing  the  fact  of  payment, 
nor  even,  in  addition,  that  he  has  acted  honestly  and  in  good  faith. 
Upon  objection  made,  he  must  prove  the  necessity  and  value  of  such 
services. 

There  is  no  rigid  rule  prescribing  a  presumption  of  the  correctness  of  an 
accounting  executor's  charges  for  counsel  fees,  and  throwing  upon 
objecting  parties  the  <mu9  of  impeaching  their  accuracy  and  propriety. 
No  legal  technicalities  can  compel  the  Surrogate  to  adjudge  '*  just 
and  reasonable  "  what  he  knows  to  be  otherwise. 

Three  executors,  upon  their  accounting,  credited  themselves  with  $1,675 
and  $5,000,  expended  by  one  of  them  for  legal  services  rendered  in 
the  administration  of  the  estate.  The  services  to  Vhich  the  former 
sum  related  were  described  in  the  account  and  vouchers,  with  a 
degree  of  detail.  As  to  the  latter,  the  bill  described  the  services,  for 
which  the  charge  was  made,  in  broad  and  sweeping  terms;  Its  lack 
of  particularity  was  not  supplied  by  the  testimony;  neither  the  execu- 
tor nor  his  counsel,  on  their  examination,  exhibited  any  accurate 
notion  of  the  nature  and  extent  of  the  services;  and  two  of  objectors' 
witnesses  estimated  their  value  at  about  $2,500.  The  principal  found- 
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ation  for  this  charge  was  conferences  had  between  the  expending  ex- 
ecutor, who  was  himself  a  hiwyer,  and  his  counsel,  covering  a  period 
of  nineteen  months,  the  frequency,  dates,  duration,  etc.,  of  which 
were  not  disclosed.  It  not  appearing  likely  that  further  inquiry 
would  elicit  additional  facts,  it  was,  upon  all  liie  evidence, — 
ffdd,  that  the  charge  secondly  above  mentioned  should  be  allowed,  sub- 
ject to  a  deduction  of  $3,750. 

HE/VBiyg  of  exceptions  taken  by  Louis  M.  St.  John, 
and  others,  residuary  legatees  under  decedent' s  will, 
to  report  of  referee  upon  judicial  settlement  of  account 
of  the  executors  thereof.  The  facts  appear  sufficiently 
in  the  opinion.  * 

F.  G.  McDoKALD,  for  exemton, 
Hknry  Pabsons,  for  exceptants. 

The  Subrogate. — ^A  decree  may  be  entered  conform- 
ing to  the  findings  of  the  referee,  except  as  hereinafter 
indicated. 

The  three  accounting  executors  credit  themselves 
with  $6,675,  expended  by  one  of  their  number  in  pay- 
ment for  legal  services  which  are  clahned  to  have  been 
rendered  in  the  administration  of  this  estate.  This 
amount,  as  it  appears  in  the  account,  is  made  up  of 
two  items — one  of  $775,  and  the  other  of  $5,900.  The 
larger  item  is  vouched  by  a  bill  which  describes,  with 
some  detail,  certain  legal  services  for  which,  in  the 
aggregate,  there  is  charged  the  sum  of  $900,  but  which 
states  only  in  the  most  general  terms  the  services  to 
which  the  payment  of  the  remaining  $5,000  relates. 

The  contestants  unsuccessfully  urged  before  the  re- 
feree that  this  charge  for  counsel  fees  should  be  in  part 
disallowed.  They  now  rfenew  their  contention  before 
the  Surrogate.     The  authority  of  that  officer  to  sane- 
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tion  credits,  claimed  by  an  accounting  executor  or  ad- 
ministrator for  sums  expended  as  counsel  fees,  is  de- 
rived from  chapter  362  of  the  Laws  of  1863.  The  eighth 
section  of  that  act  provides  that  there  may  be  paid  from 
the  funds  of  an  estate,  for  defraying  the  expenses  of 
its  administration,  ' '  such  sums  as  are  just  and  reason- 
able." There  can  be  little  doubt,  I  take  it,  that  the 
justice  and  reasonableness  of  a  claim,  such  as  is  here 
brought  in  question,  must  be  established  to  the  satis- 
faction of  the  Surrogate,  before  such  claim  can  prop- 
erly receive  his  approval.  Of  course,  the  bare  fact 
that  an  executor  has  actually  expended  for  legal  ser- 
vices the  sum  for  which  he  asks  to  be  reimbursed  does 
not,  of  itself,  entitle  him  to  reimbursement.  Nor,  in- 
deed, does  he  become  entitled  simply  by  showing,  in 
addition,  that  he  has  acted  honestly,  and  in  good  faith. 
If  objection  is  interposed,  it  must  also  be  made  to  ap- 
pear that,  when  the  services  were  rendered,  they  were 
demanded,  or  seemed  to  be  demanded,  by  the  best  in- 
terests of  the  estate,  and  merited  the  compensation  by 
which  they  were  rewarded. 

Now,  in  the  present  case,  the  account  shows  that,  in 
addition  to  the  $5,000,  considerable  sums  of  money 
were  paid  to  the  executor' s  counsel,  for  certain  legal 
services  connected  with  the  administration  of  this  es- 
tate, and  covering  the  same  period,  substantially,  as 
that  wherein  the  $5,000  is  claimed  to  have  been  earned. 
It  has  already  been  stated  that  the  sums  thus  expended 
aggregate  $1, 675.  The  services  to  which  they  relate  are 
described  in  the  account  and  vouchers,  and  the  execu- 
tor's  claim  to  be  credited  in  the  full  amount  is  not  dis- 
puted by  the  contestants.     Each  of  five  of  the  items, 
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wMch  together  make  np  this  $1,675,  is  for  $100  as  "re- 
tainer and  counsel  fee"  in  certain  specified  cases. 
There  is  an  item  also  of  $150  for  a  similar  charge,  and 
another  of  $250  for  ' '  retainer  in  a  suit  for  the  construc- 
tion of  certain  provisions  of  the  will."  The  nature  of 
the  service  specified  by  the  remaining  items  is  stated 
with  equal  definiteness  and  precision.  Now,  if  any 
other  legal  assistance  was  rendered,  which  was  so 
definite  and  tangible  in  its  character  that  it  could  be 
similarly  set  forth,  it  is  hard  to  resist  the  conclusion 
that  it  would  have  been  specified  in  like  detail.  But, 
in  point  of  fact,  there  is  no  such  specification.  The 
bill  for  $5,000  presented  to  the  executor,  and  now  ap- 
pearing as  a  voucher,  describes  in  very  broad  and  sweep- 
ing terms  the  services  for  which  the  charge  is  made, 
and  its  lack  of  particularity  has  not  been  supplied  by 
the  testimony  before  the  referee.  Neither  the  executor 
nor  his  counsel,  both  of  whom  were  examined  at  the 
reference,  seemed  to  have  any  accurate  notion  of  the 
nature  and  extent  of  such  services. 

For  all  that  appears  in  the  evidence,  the  executor, 
who  is  himself  a  lawyer,  and  who  is  experienced,  as 
his  testimony  shows,  in  the  management  of  estates, 
might  well  have  conducted  this  administration  with 
little  legal  assistance,  in  respect  to  matters  not  specified 
in  the  bills  for  $900  and  for  $775. 

Two  witnesses  were  examined  in  behalf  of  the  con- 
testants, touching  the  value  of  the  services  in  dispute. 
One  of  them  said  that,  in  his  judgment,  $2,000  to  $2,500 
would  be  sufficient  compensation.  The  other  gave 
similar  testimony,  qualified,  however,  by  his  declaration 
that  a  lawyer  was  the  best  judge  of  the  value  of  his 
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own  work,  and  that  it  was  difficult  for  anybody  else 
than  himself  to  measure  it  with  accuracy. 

In  holding  that  the  executors  should  be  allowed  in 
full  the  sum  which  they  claim,  the  referee  lays  great 
stress  upon  certain  facts  which  he  justly  regards  as 
having  an  important  bearing  upon  the  controversy,  but 
which  have  not,  to  my  mind,  the  decisive  significance 
he  seems  to  attribute  to  them.  It  does  not  follow  that, 
because  the  executor  and  his  counsel  have  acted  in  good 
faith,  and  are  themselves  honestly  agreed  in  the  opin- 
ion that  $5,000,  in  addition  to  the  sums  charged  in  the 
itemized  bills,  is  but  fair  comx)ensation  for  the  services  in 
dispute,  their  conclusions  as  to  the  reasonableness  of  this 
charge  must  be  adopted,  in  the  absence  of  opposing 
evidence.  On  the  contrary,  there  should  be  affirmative 
j)Tootj  and  better  proof  than  is  here  furnished,  of  the 
facts  upon  which  those  conclusions  are  based. 

It  is  urged,  in  behalf  of  the  executors,  that  the  bur- 
den of  proof  is  upon  the  contestants,  to  impeach  the 
accuracy  of  this  account,  and  that — so  far  as  con- 
cerns, for  example,  the  items  now  under  consideration 
— ^it  must  be  presumed  to  be  correct,  unless  satisfactory 
evidence  has  established  the  contrary.  This  contention 
seems  to  me  to  be  erroneous.  Where  an  executor  cred- 
its himself  in  his  account  with  a  sum  paid  by  him  ^3 
counsel  fees,  and  files  the  proper  voucher  therefor,  it  is 
perhaps  true  that,  in  the  utter  absence  of  evidence  sup- 
porting an  objection  to  the  item,  the  propriety  of  the 
payment,  as  well  as  the /act  of  payment,  must  be  talcen 
for  granted  by  the  Surrogate.  And,  yet,  it  may  well 
be  doubted.  It  would  be  very  easy  to  state  a  case,  in 
which  the  gross  injustice  of  a  charge  for  legal  services 
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would  be  apparent  upon  the  very  face  of  the  account. 
Surely,  under  such  circumstances,  no  legal  technicali- 
ties as  to  presumption  or  burden  of  proof  could  com- 
pel the  Surrogate  to  adjudicate  as  "just  and  reason- 
able ''  what  he  knew  to  be  unreasonable  and  unjust. 

After  all,  however,  it  matters  little,  in  the  present 
case,  in  whose  favor  the  presumption  lies,  or  whether 
it  lies  in  favor  of  either.  It  is  by  consideration  of  all 
the  evidence  bearing  upon  this  issue  that  the  court  must 
determine  whether  sufficient  service  has  been  rendered 
to  make  the  claim  of  $5,000  "just  and  reasonable," 
within  the  meaning  of  the  statute.  The  principal  found- 
ation for  this  charge,  according  to  the  testimony  of 
the  executor  and  that  of  his  counsel,  is  the  fact  that  the 
two  held  repeated  conferences,  in  reference  to  the 
affairs  of  the  estate,  during  the  period  of  nineteen 
months.  These  conferences  are  claimed  to  have  taken 
place  nearly  every  week,  and  sometimes  several  times  a 
week.  Neither  party  thereto  kept  any  account  or 
memoranda  in  relation  to  the  dates  of  their  occurrence, 
or  is  able  to  testify,  with  any  approach  to  exactness, 
how  frequently  they  took  place.  Their  duration  is  not 
disclosed,  nor  does  it  appear  how  many  of  them  related 
to  matters  not  covered  by  the  itemized  bills,  nor  what 
ratio  the  number  of  such  conferences  bore  to  the  entire 
number.  Indeed,  the  testimony  in  this  regard  is  so 
very  indefinite  and  vague  that  I  should  send  the  case  to 
the  referee  for  further  inquiry,  if  it  seemed  likely  that 
any  additional  facts  would  thus  be  elicited.  As  it  is,  I 
am  compelled  to  reach  a  conclusion  from  such  light  as 
the  evidence  now  affords,  and  that  conclusion  is  that, 
in  addition  to  the  $900  and  the  $775,  the  executors  may 
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credit  themselves  with  $1,250  as  a  just  and  reasonable 
compensation  for  such  legal  services  as  are  included  in 
the  voucher  for  $5,900. 
Ordered  accordingly. 


-►♦4- 


New  York  Cou]^ty.— Hoit.  D.  G.  ROLLINS,  Subro- 
gate.— May,  1883. 

Joel  v.  Rutermak. 

In  the  matter  of  the  judicial  settlement  of  tJie  acocmrd 
of  Israel  Ritterman,  and  another^  executors  of 
tJie  will  of  Amelia  Wilson,  deceased. 

An  execution  issued  under  Code  Civ.  Pro.,  §  2554,  upon  the  decree  of  a 
Surrogate's  court,  issues  as  of  course,  without  leave  of  the  Surrogate. 
Section  1825  of  that  Code  is  inapplicable  to  such  a  case. 

Application  by  Louise  Joel  for  leave  to  issue  execu- 
tion upon  a  Surrogate' s  decree  in  her  favor  directing 
respondent  to  pay  her  legacy;  a  transcript  of  which  de- 
cree had  been  filed  in  the  office  of  the  county  clerk, 

Geo.  p.  Avert,  for  petitioner. 
Wm.  Kino  Hall,  for  respondent. 

The  Surrogate. — The  recent  decision  of  the  Court 
of  Appeals,  in  the  Matter  of  Dissosway  {91  iV.  J.,  235)^ 
seems  to  establish  that  the  proper  procedure  applicable 
to  the  issue  of  execution  herein  is  that  which  is  pre- 
scribed by  the  Code. 

In  filing  a  transcript  of  the  decree,  therefore,  and  in 
docketing  the  same,  this  applicant  has  pursued  the  cor- 


NEW  YORK  COUNTY,  MAY,  1883.  243 


.    GESSEN  Y.  BINTELI7. 


rect  practice.  But  he  does  not  need  to  obtain  leave  of 
the  Surrogate  before  asserting  his  right  to  issue  execu- 
tion. Section  1825  of  the  Code  is  inapplicable  to  such 
a  case  as  the  present,  where,  by  §  2554,  execution  must 
issue  as  of  course. 


-♦-€- 


Xett  Yokk  Coukty.^Hon.  D.  G.  ROLLINS,  Subbo- 

QATE. — May,  1883. 

Gersen  v.  Riktel:s^. 

In  the  TTuMer  of  the  jvdicial  settleTnent  of  the  account 
of  August  Ruttelk,  and  another^  execwtars  of  and 
trustees  under  the  will  of  Michael  Gebhakd,  de- 
ceased. 

Testator,  who  died  In  1872,  leaTing  a  widow  and  five  cliUdren,  by  his 
will,  provided  :  (1)  "My  executors  shall  have  charge  of  my  prop- 
erty, manage  the  same,  receive  all  income  thereof,  pay  all  taxes," 
etc  ,  "  and  shall  give"  one  third  of  the  net  snrplus  to  my  wife, — the 
other  two  thirds  to  be  equally  divided  among  the  children  ;  (2)  at 
the  majority  of  the  youngest  child  "  my  property  shall  be  divided" 
equally  among  the  children,  and  the  issue,  if  any,  of  such  as  may 
have  died  before  that  event, — the  widow,  if  living,  to  have  a  share 
corresponding  to  her  right  of  dower,  and  all  the  provisions  for  the  lat- 
ter being  declared  to  be  in  lieu  of  dower.  The  youngest  child,  0. ,  died 
an  infant  of  tender  years,  in  1878.  Testator's  realty  consisted  of  one 
tenement  house,  which  could  not  be  advantageously  partitioned. 
Upon  a  judicial  settlement  of  the  executor's  account,  in  1883, — 
EM,  that 

1.  The  will  conferred  a  power  of  sale  of  the  realty,  which  the  executors 

must  be  deemed  to  have  already  exercised,  thereby  converting  the 
whole  estate  into  money. 

2.  That  C.*8  brothers  and  sisters  took  no  part  of  her  share  under  the  will, 

but  that  the  same  must  be  paid  to  her  personal  representative,  for 
distribution  as  personal  property  under  the  statute. 
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CoNSTEUCTioN  of  decedenf  s  will  npon  judicial  settle- 
ment of  account  of  executors  thereof  and  trustees  there- 
under. Frederica  Grersen,  late  decedent's  widow,  ap- 
peared individually  and  as  administratrix  of  the  estate 
of  Caroline  Grerhard,  deceased.  The  facts  appear  suffi- 
ciently in  the  opinion, 

R.  H.  CiiANKn^o,  far  trtutees. 
Max  Bbill,  for  2£r%.  Oeneru 
William  A.  Keeleb,  for  tpecial  guardian. 

The  Subrogate. — ^The  will  of  the  testator  contained 
the  foUowing  provisions  among  others:  "My  execu- 
tors  shall  have  charge  of  my  proi)erty,  manage  the 
same,  receive  all  income  thereof,  pay  all  taxes  and 
other  necessary  expenses  for  repairs,  insurance,  etc., 
and,  after  deducting  all  expenses,  shall  give  of  the 
surplus,  one  third  part  to  my  wife,  for  her  sole  and 
separate  use,  and  two  third  parts  thereof  to  my  chil- 
dren, to  be  divided  between  them  in  equal  shares,  the 
shares  of  the  minors  to  be  used  by  their  guardians  for 
their  support  and  education." 

"After  my  youngest  child  has  arrived  at  the  age  of 
twenty-one  years,  my  proi)erty  shall  be  divided  be- 
tween my  children  in  equal  shares ;  the  share  of  such 
of  them  as  may  have  died  before  that  time  leaving 
lawful  issue  to  go  to  such  issue,  and  if  my  said  wife  is 
living  at  that  time,  she  shall  receive  a  portion  corres- 
ponding with  her  right  of  dower.  Stipulations  herein- 
before made  in  favor  of  my  wife  are  intended  to  be  in 
lieu  of  all  her  dower  rights,  and  other  claims  whatso- 
ever, she  may  have  against  me  or  my  estate." 
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By  virtue  of  the  foregoing  provisions  of  the  testator's 
will,  it  seems  to  me  that,  under  the  decisions  of  the 
courts  of  this  State,  the  executors,  upon  their  qualifica- 
tion aj9  such,  became  trustees  of  an  express  trust,  in 
whom  the  whole  estate  vested  at  once,  so  to  remain 
until  the  youngest  child  should  become  of  age,  or 
should  die,  being  yet  in  his  minority  (see  Morse  v. 
Morse,  8S  JV.  F.,  S3;  Vernon  v.  Vernon,  SS  N.  Y.^  351; 
Thomson  v.  Thomson,  65  How.  Pr.^  }{91^;  Leggett  v. 
Perkins,  ^iV:  T.,  297;  Tobias  v.  Ketchum,  32  N.  Z., 
S19\ 

At  the  death  of  this  testator,  in  1872,  he  left  a  widow 
and  five  children,  of  whom  Caroline  the  youngest  was 
a  babe.  Caroline  died  in  1878,  The  trust  estate  then 
became  extinguished  (Burke  v.  Valentine,  52  Barh.^ 
i26;  Muller  v.  Struppman,  6  Abb.  If.  01,  360;  Butler 
Butler,  3  Barb.  Ch.,  310). 

What  became  of  Caroline's  interest?  Did  it  pass  to 
her  legal  representatives,  or  to  her  surviving  brothers 
and  sisters  as  a  class,  or  can  it  be  justly  claimed,  as  is 
contended  by  one  of  the  counsel  in  this  proceeding,  that 
the  widow  is  now,  by  virtue  of  the  statutes  of  descent, 
entitled  to  a  i)ortion  thereof  as  realty  ? 

1st.  I  hold,  with  the  referee,  that  the  fivo  children 
of  the  testator  became  seized  at  his  death  of  a  vested 
remainder  in  his  estate,  and  that,  accordingly,  Caroline's 
brothers  and  sisters  take  under  the  will  no  larger  share 
in  that  estate  by  reason  of  her  death  (Livingston  v. 
Greene,  52  N.  7".,  118;  Lyons  v.  Mahan,  1  J)em.^  180^ 
and  cases  cited). 

2nd.  Is  any  part  of  Caroline' s  interest  distributable 
as  realty? 
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As  I  read  the  will,  it  was  the  testator's  purpose  that 
the  executors  should  sell  his  real  estate  upon  the  death 
or  coming  of  age  of  Caroline,  and  should  make  imme- 
diate division  of  the  proceeds. 

The  power  of  sale,  though  not  positively  and  explic- 
itly conferred,  is  nevertheless  inferentially  conferred 
by  those  provisions  of  the  will  which  have  been  already 
quoted. 

The  real  estate  consists  of  a  single  tenement  house, 
and  probably  could  not  be  partitioned  without  serious 
impairment  of  its  value.  This  may  well  have  occurred 
to  the  miud  of  the  testator,  and,  as  his  language  may 
be  fairly  construed  as  conferring  the  ]x)wer  of  sale,  it 
should,  in  view  of  the  circumstances,  be  accorded  that 
interpretation  (Hetzel  v.  Barber,  6  Hun^  51fi ;  Morse  v. 
Morse,  85  N.  Y.^69). 

For  the  purposes  of  distribution,  this  power  of  sale 
must  be  deemed  to  have  been  already  exercised,  and 
to  have  resulted  in  converting  the  whole  estate  into 
money. 

3rd.  It  follows,  therefore,  that,  after  setting  apart  for 
the  testator*  s  widow  one  third  of  the  proceeds,  for  yield- 
ing her  a  life  income,  one  fifth  of  the  remaining  two 
thirds,  (together  Avith  certain  sums  which  have  been 
erroneously  paid  by  the  executors  to  Caroline's  surviv- 
ing brothers  and  sisters)  must  be  paid  to  her  personal 
representative,  for  distribution  under  the  statute,  and 
the  remaining  eight  fifteenths  (less  the  sums  so  erron- 
eously paid)  to  the  four  surviving  children  of  the  tes- 
tator. 

4th.  The  referee's  report  is  confirmed,  with  themodi- 
flcatioas  above  indicated. 
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New  Tokk  Commr. — ^Hon.  D.  G.  ROLLINS,  Sureo- 

GATE. — July,  1883. 

Gibbons  v.  Shepaed. 

In  the  matter  of  the  judicial  settlement  of  tJie  ax^count 
of  Elliott  F,  Shepard,  a^  administraioT  with  the 
wiU  of  Francis  Salttjs,  deceased^  annexed. 

One  claiming  as  assignee  of  a  legatee's  interest  under  a  "will,  iSiay  inter- 
vene upon  the  judicial  settlement  of  the  executor's  account,  as  "  a 
person  interested  in  the  estate,"  and  procure  a  direction,  in  the  de- 
cree, for  payment  to  him,  tmder  Code  Civ.  Pro.,  §  2743. 

Although  the  Code  of  Civil  Procedare  does  not,  in  terms,  provide  for  the 
citation  of  an  assignee  of  a  legacy  or  distributive  share,  upon  an  ex- 
ecutor's application,  to  attend  proceedings  for  accounting  and  distri- 
bution, itsccms,  that  such  a  citation  would  be  regular  and  proper. 

Where,  after  entry  of  the  decree  of  distribution,  upon  a  judicial  settle- 
ment of  the  account  of  an  administrator,  -with  the  will  annexed, 
persons  claiming  as  assignees  of  a  legatee  named  in  the  will  pre* 
sented  their  demands  to  the  former,  the  court,  upon  application  fox 
direction  in  the  premises, — 

Beld,  that,  although  the  claimants  did  not  apply  for  relief,  the  proceed- 
ings for  enforcing  the  decree  should  be  stayed,  to  permit  the  accoimt- 
ing  party  to  apply  to  open  the  decree,  or  institute  proceedings  fox 
interpleader  in  another  tribunal 

Hearing  on  return  of  order  to  show  cause  why  the 
administrator,  with  decedent's  will  annexed,  should 
not  pay  to  Francis  H.  Saltus,  a  legatee,  the  amount 
payable  to  him  under  the  decree  rendered  upon  the 
judicial  settlement  of  the  administrator' s  account.  It 
appeared  that  George  W.  Gibbons,  and  others,  had 
iclaiins  adverse  to,  and  as  assignees  of  said  legatee. 

Fbebebick  B.  VakVobst,  for  the  motion. 
Akdebsok  &  HowLAND,  foT  odmirmtrcUor. 
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The  Sueeogate. — It  appears  that,  since  the  entry  of 
the  recent  decree  directing  distribution  of  the  assets  of 
this  estate,  certain  persons  purporting  to  be  assignees 
of  Francis  II.  Saltus,  one  of  the  persons  interested  as 
legatee  under  the  will,  have  presented  their  claims 
to  the  administrator.  Counsel  for  the  legatee  now 
asks  the  Surrogate  to  give  some  direction  in  the  prem- 
ises. The  persons  thus  setting  up  title  as  assignees 
would  have  been  at  liberty,  under  §  2731  of  the  Code, 
to  make  themselves  parties  to  the  accounting  proceed- 
ing ;  and,  under  §  2743,  the  Surrogate,  upon  entry  of 
the  decree,  could  properly  have  directed  payment  to 
them  of  the  sums  to  which  they  might  have  shown 
themselves  entitled. 

The  assignees,  however,  did  not  ask  leave  to  intervene 
in  the  accounting  proceeding,  have  not  since  applied 
for  opening  or  modifying  the  decree,  and  are  not  now 
before  the  court. 

I  ought  not  to  pass  upon  their  rights  without  giving 
them  an  opportunity  to  be  heard  if  they  desire,  and 
although  they  do  not  even  now  apply  for  relief,  I  am 
disinclined,  in  view  of  the  facts  here  disclosed,  to  take 
any  immediate  steps  for  the  enforcement  of  the  decree. 
The  Code  does  not,  in  terms,  provide  that  the  assignee 
of  a  legacy  or  distributive  share  may  be  cited  on  ap- 
plication of  the  executor,  to  attend  proceedings  for 
accounting  and  distribution,  but  there  can  be  little 
doubt,  I  take  it,  that  such  citation  would  be  regular 
and  proper. 

I  am  disposed,  therefore,  to  stay  the  proceedings  for  a 
time,  that  the  administrator  may,  at  his  election,  apply 
for  opening  the  decree  (so  as  to  afford  the  Surrogate 
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opportunity  to  determine  who  is  entitled  to  the  dis- 
puted share  of  this  estate),  or  institute  proceedings  in 
another  tribunal  for  interpleading  the  respective  claim- 
ants, and  thus  relieving  himself  from  responsibility. 


#-♦- 


New  Yoek  Coitnty. — IIon.  D.  G.  ROLLIN'S,  Surro- 
gate.— July,  1883. 

EVAKS  V.  SCHOONMAICER. 

In  the  matter  of  the  estate  of  John  O.  Evans,  de- 
ceased. 

Code  Civ.  Pro.,  §  2699,  relating  to  the  grant  of  ancillary  letters  testa- 
mentary or  of  administration,  authorizes  a  Surrogate,  upon  the  is- 
Guance  of  such  letters,  to  fix  the  penalty  of  the  odcial  hond  in  his 
discretion,  except  that  he  cannot  require  any  larger  penalty  than 
twice  the  amount  which  appears  to  be  due  to  resident  creditors. 

The  limits  of  a  Surrogate's  Jurisdiction  to  issue  ancillary  letters  testa- 
mentary or  of  administration  are  established  by  Code  Civ.  Pro., 
§2470,  which  section,  taken  in  connection  with  those  specially  re- 
lating to  the  issuance  of  such  letters  (§§  2G95 — 2699)  makes  the  ex- 
istence of  property  of  the  decedent  in  this  State,  a  condition  of  the 
acquirement  of  jurisdiction  to  Issue  the  same. 

Where  application  was  made  for  the  grant  of  letters  of  administration 
ancillary  to  domiciliary  letters  granted  by  the  Orphan's  court  of  the 
District  of  Columbia,  which  application  was  opposed  by  a  creditor, 
except  upon  condition  of  the  exaction  of  a  bond,  and  it  appeared 
that  no  property  of  the  decedent  was  within  this  State, — Held, 

1.  That  no  bond  should  be  required. 

2.  That  no  letters  could  issue. 

Application  by  Carrie  B.  Evans,  decedent' s  widow, 
for  ancillary  letters  of  administration  on  his  estate ; 
opi)Osed  by  Daniel  W.  Schoonmaker,  a  creditor.  The 
facts  appear  sufficiently  in  the  opinion. 
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Peabodt,  Baksb  &  PSABODT,  foT  adminutroirix. 
BminBT  F.  8h£LBOT7BNB,  for  creditor. 

The  Subrogate. — ^The  widow  of  this  decedent  liaa 
applied  for  ancillary  letters  of  administration  upon 
his  estate.  One  who  claims  as  creditor  asks  that,  if  her 
I)etition  be  granted,  she  be  required  to  give  a  bond,  in 
a  snm  sufficient  to  secure  the  payment  of  his  claim. 
Under  §  2699  of  the  Code  of  Civil  Procedure,  the  Surro- 
gate is  authorized,  upon  the  issuance  of  ancillary  letters, 
to  fix  the  penalty  of  the  bond  in  his  discretion,  except 
that  he  cannot  require  any  larger  penalty  than,  twice 
the  amount  which  appears  to  be  due  to  resident  credi- 
tors. In  exercising,  in  the  present  case,  this  discretion- 
ary power,  I  see  no  reason  for  requiring  a  bond  in  any 
larger  sum  than  double  the  amount  of  the  assets  within 
this  jurisdiction.  It  appears  that,  in  November,  1882, 
the  petitioner  was  appointed  administratrix  of  this 
estate  by  the  Orphan's  court  of  the  District  of  Co- 
lumbia, which  was  the  place  of  the  decedent's  domicil 
at  the  time  of  his  death.  She  alleges,  in  her  petition, 
that  all  the  assets  of  this  estate  are  now  in  her  pos- 
session in  the  city  of  Washington,  in  the  District  of 
Columbia,  and  were  in  her  possession  there,  on  No- 
vember 18th,  1882,  the  day  when  the  petitioning  credi- 
tor commenced  his  proceedings  in  this  court  for  the 
appointment  of  an  administrator. 

It  is  not  alleged  in  opposition  that  there  is  now 
within  this  jurisdiction  any  property  whatever  belong- 
ing to  the  estate,  and,  as  the  petitioner  can  be  called  to 
account  for  the  assets  now  in  her  hands  only  in  the 
jurisdiction  where  she  obtained  her  original  letters 


NEW  YORK  COUNTY,  JULY,  1883.         251 


JUCK  T.  HUBFIIT. 


(see  Parsons  y.  Lyman,  20  N.  J".,  103;  Coley's  Estate, 
U  Abh.  Pr.,  Jfil;  Petersen  v.  Chemical  Bank,  32  N.  T., 
-P),  I  see  no  basis  for  fixing  the  penalty  of  a  bond,  and 
no  reason  for  eacacting  any  bond  at  all. 

Why,  indeed,  should  ancillary  letters  be  issued  in 
this  county?  And  what  facts  exist  which  give  the 
Surrogate  jurisdiction  to  grant  such  letters  %  The  limits 
of  that  jurisdiction,  in  such  matters  as  the  present, 
are  established  by  §  2476  of  the  Code  of  Civil  Proced- 

■ 

nie.  Certainly,  this  case  can  fall  under  no  subdivis- 
ion of  that  section,  unless  it  may  be  subdivision  2 ;  and 
in  none  of  the  papers  before  me  is  there  any  sufficient 
allegation  that  the  decedent  at  his  death  left  any  assets 
in  tUs  State, 

I  must,  therefore,  deny  not  only  the  application  of 
the  creditor  in  relation  to  the  penalty  of  the  bond,  but 
the  application  of  the  petitioner  for  the  grant  of  letters  ; 
'^th  denials  without  costs  to  either  party. 

^deped  accordingly. 


■♦-♦ 


^^EV  ToBK  County.— Hon.  D.  G.  ROLLINS,  Subro- 
gate.—July,  1883. 

BicK  V.  Murphy. 

Jji  ilie  maiter  of  the  estate  of  Margaret   Moran, 

deceased. 

Where  a  sarety  in  the  official  bond  of  an  administrator  llled  a  petition, 
to  be  released  from  responsibility  for  future  breaches  of  the  condi- 
tion thereof;  and  one  of  decedcnt*s  next  of  kin  filed  a  petition  pray- 
ing that  the  administrator  be  comx>elled  to  give  a  new  bond ;  both  of 
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wWch  petitions  were  made  the  basis  of  an  order  to  show  cause  why 
the  respective  prayers  should  not  be  granted,  and  why  the  co-surety 
should  not  appear  and  Justify,  and  why  the  administrator  should  not 
be  removed,  etc., — 
Seld,  that  the  matters  ailccted  by  the  two  petitions  were  regulated,  re- 
spectively, by  Code  Civ.  Pro.,  §  2600,  and  id.,  §  2597 ;  that  the  pro- 
ceedings under  these  sections  could  not  be  blended;  and  that,  for  a 
violation  of  this  rule,  the  applications  in  question  must  bo  dismissed. 

Petitiot?^  by  Henry  Bick,  one  of  tlio  sureties  in  the 
official  bond  of  Andrew  Murphy,  administrator  of  de- 
cedent' s  estate,  to  bo  relieved  from  further  liability. 
Eliza  Murphy,  one  of  the  next  of  kin  also  filed  a  peti- 
tion as  stated  in  the  opinion, 

James  M.  Lyddy,  for  surety, 

TiiE  Surrogate. — On  the  8th  of  June  last,  Henry 
Bick,  one  of  the  sureties  upon  the  bond  of  the  admin- 
istrator of  this  estate,  filed  his  petition  asking  to  be 
relieved  from  further  liability.  To  this  petition  was 
attached  that  of  Eliza  Murphy,  one  of  the  decedent*  s 
next  of  kin,  praying  that  the  administrator  be  com- 
pelled to  give  a  new  bond.  These  two  petitions  were 
together  made  the  basis  for  an  order  to  show  cause  why 
Bick's  co-surety  should  not  appear  before  the  court  and 
justify  as  to  his  sufficiency,  and  why  the  petitioning 
surety  should  not  be  released,  and  why  the  administra- 
tor should  not  give  a  new  bond,  or  in  default  thereof 
be  removed  from  his  office,  and  why  the  petitioning 
next  of  kiu  should  not  be  thereafter  granted  letters  of 
administration. 

Section  2597  of  the  Code  of  Civil  Procedure  establishes 
the  practice  whereby  any  person  interested  in  an  estate 
may  take  steps  to  compel  an  administrator  to  give  a 
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new  bond,  or,  in  default  thereof,  be  removed  from 
office. 

Section  2600  prescribes  the  procedure  whereby  a 
surety  on  a  bond  may  procure  his  release  from  respon- 
sibility on  account  of  a  future  breach.  In  the  one  case, 
the  Code  provides  that  the  Surrogate  shall  issue  a  cita- 
tion, if  it  appears  that  there  is  reason  to  believe  the 
allegations  of  the  petition  are  true ;  in  the  other  case, 
citation  issues  as  of  course.  It  is  entirely  irregular  to 
combine  these  applications  as  they  are  combined  in  the 
present  proceeding,  which  must  therefore  be  dismissed. 

The  steps  which  have  been  taken  by  the  rei^ondent 
for  substituting  a  new  bond  are  also  irregular,  and  all 
that  has  been  done  in  that  regard  will  be  held  for 
naught. 


-»-<- 


New  Tobk  County.— Hon.  D.  G.  Rollins,  Sureo- 

GATE. — July,  1883. 

Naiimens  v.  Copely. 

In  file  matter  of  tTiejudidaZ  settlement  of  the  account 
of  Andrew  P.  Nahmens,  executor  of  the  will  of 
Henry  Copely,  deceased. 

It  is  not  every  trust  provision  made  by  a  testator,  for  the  application  of 
interest  or  income  to  the  use  of  another,  which  will  carry  interest 
from  the  former's  death.  Regard  is  to  be  had.  in  each  case,  to  the 
situation  of  the  beneficiary,  his  relation  to  the  testator,  the  terms 
of  the  provision,  and  the  condition  of  the  testator's  estate. 

Testator,  by  his  will,  gave  to  his  executor  $5,000,  in  trust  to  invest  and 

.  apply  the  income '  *foT  ihe  tupport  and  education  of  my  granddaughter, 

A.,  until  she  attain  the  age  of  21  years,"  and  then  to  pay  to  her 

the  principal,  with  accrued  interest    A.,  who  was  an  infant,  had 
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always  been  maintained  by  her  father,  "who  was  able  and  willing 

to  support  and  educate  her. — 
Held,  that,  by  reason  of  the  peculiar  language  of  the  will  (indicated  by 

the  italics),  interest  on  the  legacy  must  be  allowed  from  testator's 

death. 
Matter  of  Lynch,  63  ITotD,  Pr.,  867— disapproved ;  Cooke  v.  Meeker,  86 

JT.  J!,  15 — explained  and  distinguished. 

Determination,  upon  executor's  accounting,  of  a 
question  as  to  the  allowance  of  interest  on  a  legacy  to 
Ann  Nahmens,  testator's  grandchild.  Thomas  H. 
Coi)ely,  a  legatee,  and  Susan  Coi)ely,  decedent's  widow 
were  cited  to  attend. 

Gbobgb  G.  DsWrrr,  Jr.,  special  guardian. 
Joseph  Fbttbbtch,  far  A.  B,  Oopdg,  trustee* 

The  Sitkrogate. — ^The  will  of  this  decedent  contains 
the  following  provision :  "I  give  and  bequeath  to  my 
executor  hereinafter  named  the  sum  of  $5,000,  in  trust 
to  invest  and  keep  the  same  invested,  and  to  apply  the 
interest  and  income  thereof  for  the  support  and  educa- 
tion of  my  granddaughter,  Ann  Nahmens,  until  she 
attain  the  age  of  21  years,  and  then  to  pay  over  to  her 
the  said  principal  sum  and  accrued  interest." 

It  is  undisputed  that*  the  legatee,  who  is  still  an  in- 
fant, has  always  been  maintained  by  her  father,  and 
that  he  is  able  and  willing  to  support  and  educate  her. 

Upon  this  state  of  facta,  I  am  asked  to  determine 
whether  she  is  entitled  to  interest  upon  her  legacy  from 
the  testator' s  death.  Except  in  the  case  of  Matter  of 
Lynch  (5^  Jlaw.  Pr.y  367),  the  precise  issue  which  is 
here  presented  seems  never  to  have  been  determined  by 
the  courts  of  this  State.  While  the  general  question  of 
interest  on  legacies  has  in  various  phases  been  fre- 
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quently  the  subject  of  discussion  and  determination,  in 
all  instances  save  the  one  just  specified,  wherever  a 
legatee  has  been  allowed  interest  from  testator's  death, 
his  situation  has  been  materially  different  from  that  of 
the  present  applicant. 

For  example,  the  beneficiary  was  an  annuitant  in 
Craig  V.  Craig  {3  Barb.  Ch.^  76);  and  in  Booth  v.  Am- 
merman,  4-  Bradf.^  129).  Williamson  v.  Williamson 
{6  Paige^  298\  was  the  case  of  a  widow,  to  whom  was 
given  the  testator's  residuary  personal  estate  for  life, 
in  lieu  of  dower. 

No  other  provision  than  the  very  one  which  aroused 
discussion  respecting  this  matter  of  interest  was  made 
for  the  beneficiary  in  any  of  the  cases  next  cited,  and 
such  beneficiary  was  either  a  child  of  the  testator  or  a 
person  toward  whom  he  stood  in  loco  parentis  (Matter 
of  Ransom  G.  Williams,  12  N.  Y.  Leg.  Obs.^  179;  Estate 
of  Daniel  Devlin,  1  Tucker^  IfiO;  Pierce  v.  Chamberlain, 
^  Haw.  Pr.y  601;  Brown  v.  Knapp,  79  N.  Z.,  136; 
Lupton  V.  Lupton,  2  Johns.  GTi.^  611i). 

But  in  the  matter  of  Lynch,  supra^  a  testator  had 
given  in  trust  to  his  executors  the  sum  of  §1,500,  to  in- 
vest the  same  and  pay  the  income  to  his  sister,  who 
was  a  married  woman,  during  her  life ;  and  there  the 
sister  was  allowed  interest  from  the  death  of  the  testa- 
tor. This  decision  is  admittedly  grounded  upon  a  pro- 
position which  is  declared  by  Davies,  Ch.  J.,  pro- 
nouncing the  opinion  of  the  Court  of  Appeals  in  Cooke 
V.  Meeker  (36  N.  y.,  i5),  to  be  fairly  deducible  from  a 
large  number  of  authorities  which  he  cites  in  its  sup- 
port. 

These  authorities   will  be  discovered  upon  examin- 
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ation  to  fall  far  short  of  maintaiiiing  the  broad 
proposition  which  they  are  claimed  to  establish,  and 
which  Matter  of  Lynch  re-asserts — ^that,  wheTiecer  a  trust 
I)rovision  is  made  by  a  testator  for  the  application  of  in- 
terest or  income  to  the  use  of  a  person,  such  person  be- 
comes entitled  to  interest  from  the  death  of  the  testator. 
It  will  be  seen,  however,  that  the  cases  which  are  cited 
in  Cooke  v.  Meeker  furnish  abundant  support  for  the 
allowance  of  such  interest  under  the  circumstances 
there  appearing.  For,  from  the  opinion  of  Bockbs,  J., 
it  appears  that  the  beneficiary,  whose  claim  was  in  dis- 
pute, had  no  means  for  her  support  and  maintenance 
save  such  as  the  will  afforded  her,  and  that  the  testa- 
tor' s  personal  estate  was  well  invested  in  bonds  and 
mortgages,  which  the  executor  was  clothed  with  au- 
thority to  transfer  in  discharge  of  the  legacies. 

It  is  insisted,  by  the  special  guardian  in  the  present 
proceeding,  that,  aside  from  all  questions  as  to  the  just 
interpretation  of  the  authorities  approvingly  cited  in 
Cooke  V.  Meeker,  whatever  is  said  in  that  case  must  be 
accepted  as  pertinent  to  the  present  controversy,  and 
indeed  as  decisive  of  its  issues.  He  especially  relies 
upon  the  language  which  is  approvingly  quoted  in 
Lynch  v.  Lynch,  and  which  is  at  the  foundation  of  the 
latter  decision. 

I  do  not,  however,  for  reasons  already  intimated,  feel 
bound  to  give  to  those  words  the  comprehensive  mean- 
ing claimed  for  them.  They  api)ear  in  a  decision  which 
admittedly  rests  upon  the  authority  of  the  cases  cited 
in  its  support,  and  those  cases  fully  warranted  the 
allowance  of  interest  from  the  testator's  death,  because 
of  special  circumstances  which  are  here  wanting. 
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The  cMter  statement,  therefore,  of  the  learned  judge 
pronoTincing  the  opinion  in  Cooke  v.  Meeker,  so  far  as 
it  enlarges  the  doctrine  which  the  cited  cases  maintain, 
is  not  here  controlling.  Nevertheless,  in  view  of  the 
peculiar  language  of  this  testator's  wiU,  I  have  decided 
to  allow  interest  from  his  death  upon  the  legacy  under 
consideration.  He  expressly  declares  that  the  provision 
for  his  grandchild  shall  be  for  her  ' '  support  and  edu- 
cation." 

This  feature  seems  to  me  to  be  one  of  controlling  im- 
portance, and  to  justify  the  claim  urged  by  the  special 
guardian  in  her  behalf.  The  interest  may  be  computed 
at  the  statutory  rate. 

Ordered  accordingly. 


■>^4- 


New  York  Couistty. — ^Ho2T.  D.  G.  ROLLES'S,  Surro- 
gate.— October,  1883. 

Slosson  V.  Natlor. 

In  the  maiter  of  the  judicial  settlement  of  the  aocouni 
of  Peter  Naylor  and  Benjamin  HAXTuiir,  trus- 
tees^ under  the  will  of  Peter  Naylor,  decea^ed^  of 

the  estate  of  Josephine  Slosson. 

• 

Where  the  principal  of  a  trust  fund  is  less  than  $100,000,  income  thereof 
cannot  be  added  thereto,  in  order  to  produce  an  amount  equal  to 
such  sum,  upon  which  two  or  three  testamentary  trustees  may  have 
separate  commissions  under  Code  Civ.  Pro.,  §§  22786,  2811. 

Matter  of  Leggatt,  4  B^df.,  14S— distinguished. 

Since  the  repeal  of  L.  1866,  ch.  115,  testamentary  trustees  stand  'upon 
Vol.  BL— 17. 
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the  same  footing  as  executors  in  like  cases,  in  reference  to  the  rate  oj 
commissions  to  which  they  are  entitled,  upon  both  principal  and 
income. 

For  the  puri>08e  of  fixing  the  rate  of  computation  of  executors'  commis- 
sions upon  income,  the  income  is  to  be  regarded  as  an  addition  to  the 
principal ;  and  if  commissions  have  been  awarded  upon  the  princii>al 
on  a  basis  of  five,  two  and  one  half,  and  one  per  cent.,  successively, 
no  greater  compensation  than  at  the  last  mentioned  rate  can  be  allowed 
upon  the  income  received  and  paid  out. 

Testatrix,  by  her  will,  expressly  provided  for  the  setting  apart  of  a  fund, 
the  income  of  which  shf  gave  to  one  for  life,  and  directed  that,  after 
its  separation  from  the  l^ody  of  the  estate,  it  should  be  held  by  the 
executors  as  trustees  for  the  beneficiary.  The  separation  having 
been  in  fact  effected,  the  executors  continued  to  hold  and  manage 
the  fund  as  trustees,  and,  on  their  accotmting  in  the  latter  capacity, 
applied  for  commissions  on  the  principal,  upon  which  they  had  al- 
ready received  commissions  as  executors. — 

Held,  that  the  application  should  be  granted. 

Application  by  testamentary  trustees  for  commis- 
sions, npon  a  judicial  settlement  of  their  account.  The 
facts  api)ear  sufficiently  in  the  opinion. 

EvABTfi,  SOUTHMAYD  &  ChOATE,  fOT  B.   HoXtun, 

Stbfhen  a.  Wauceb,  for  Josephine  Sl&sson  and  another, 
Thomas  T.  Shbbmak,  for  P.  Kaylor. 

The  Surbogate. — ^The  trustees  of  a  certain  fund, 
the  income  of  which  was  given  by  decedent's  will  to  a 
beneficiary  for  life,  have  filed  their  account,  and  a 
decree  settling  the  same  is  about  to  be  entered. 

Upon  this  settlement,  the  following  questions  are 
presented  for  determination : 

1st.  Are  the  accounting  parties,  who  have  already, 
in  their  capacity  as  executors,  received  commissions 
from  this  fund,  entitled  upon  the  present  accounting 
to  be  awarded  commissions  as  trustees  \ 

0 

2nd.  If  so  entitled,  should  each  of  them  ba  allowed 
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the  conunissions  wMch.  lie  could  justly  have  claimed, 
had  he  been  sole  trustee,  for  receiving  the  principal 
which  is  still  held  in  trust,  and  for  receiving  and  pay- 
ing out  the  income  { 

3rd.  If  svjch  commissions  cannot  be  allovt^ed,  then  at 
what  rate  per  cent,  should  commissions  be  granted  upon 
the  income  about  to  be  distributed  % 

First — ^I  hold  that  the  parties  accounting  are  now 
entitled  to  commissions  upon  the  principal  of  the  trust 
fund,  as  well  as  upon  the  income.  The  testator's  will 
made  express  provision  for  the  setting  apart  of  the 
fund  in  question,  and  directed  that,  after  its  separa- 
tion from  the  body  of  the  estate,  it  should  be  held  in 
trust  by  the  executors,  as  trustees  for  the  beneficiary. 
The  accounts  previously  filed  herein,  and  the  decree 
settling  the  same,  show  that  the  separation  directed  by 
the  will  was  in  fact  effected,  and  that,  after  such  separa- 
tion, the  executors  continued  to  hold  aad  manage  the 
fund  as  trustees. 

Second. — ^The  amount  of  the  principal  of  this  fund 
is  less  than  $100,000,  but  it  is  claimed  that,  as  the 
principal  and  income,  taken  together,  are  in  excess 
of  that  sum,  each  trustee  is  entitled,  under  §§  2811  and 
2736  of  the  Code  of  Civil  Procedure  to  one  half  com- 
missions for  receiving  the  principal,  and  to  full  com- 
missions for  receiving  and  disbursing  the  income.  This 
claim  does  not  seem  to  me  well  founded  (see  Savage  v. 
Sherman,  2Ji,  Hun,  3H).  The  decision  in  Matter  of 
Leggatt  {If.  Medf.,  IJ^ff)  seems  to  support  the  view  here 
contended  for  by  the  trustees,  but  that  decision  was 
made  with  reference  to  a  state  of  facts  very  dif- 
ferent from  the  present.    The  rents  of  certain  real 
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estate  which  the  executors,  as  such,  had  no  authority 
to  receive,  were  in  fact  collected  by  them  and  accounted 
for,  with  the  consent  of  the  parties  in  interest.  Such 
rents,  added  to  the  corpus  of  the  personalty,  amounted 
to  more  than  $100,000,  and  upon  this  fund  full  com- 
missions were  allowed  by  the  Surrogate  to  each  of  the 
executors.  It  does  not  appear,  upon  the  statement  of 
the  facts,  that  the  rents  so  received  were  regarded 
strictly  as  income  in  the  computation  of  commissions. 
Their  collection  being  unauthorized,  and  the  will  con- 
taining, so  far  as  appears,  no  provision  for  the  collec- 
tion or  disi)osition  of  income,  the  rents  in  question 
might  very  properly  have  been  treated  as  substantially 
an  accession  to  the  personalty,  and  as  forming,  there- 
fore, a  part  of  the  principal  of  the  estate,  rather  than 
of  income  collected.  In  any  other  view  than  this,  the 
decision  seems  opposed  to  that  of  the  Supreme  court, 
general  term  of  this  department,  in  Savage  v.  Sherman 
{supra).  Upon  the  whole,  I  hold  that  the  trustees  are 
entitled  to  receive  such  commissions  only  as  would 
have  been  granted  to  one  of  their  number  in  case  he 
had  been  sole  trustee. 

Third. — The  rate  at  which  the  commissions  should 
be  computed  is  the  same  as  that  which  is  applicable  to 
executors  in  like  cases,  and  this  as  regards  both  income 
and  principal.  Whatever  may  have  been  the  rule  on 
this  subject  when  chapter  115  of  the  Laws  of  1866  was 
in  force,  that  act  having  been  repealed  by  the  general 
repealing  act  of  May  10th,  1880,  the  trustees  now  stand, 
with  reference  to  commissions,  upon  the  same  footing 
as  executors.  Cram  v.  Cram  {2  Redf.^  2U\  and  Ward 
V.  Ford  {4'  Hedf.^  3Ji)  are  cases  which  seem  to  counte- 
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nance  the  claim  of  the  trustees  to  a  higher  rate ;  but  the 
decision  in  the  former  case,  which  is  approvingly  re- 
ferred to  in  the  latter,  was  based  upon  the  provision  of 
the  act  of  1866,  which,  as  already  noted,  has  been  since 
repealed.  For  the  purpose  of  fixing  the  r^^te  for  com- 
putation of  executors'  commissions  upon  income,  such 
income  must  be  regarded  as  an  addition  to  the  principal, 
and  if  commissions  have  been  awarded  upon  the  prin- 
cipal on  a  basis  of  five,  two  and  one  half,  and  one  per 
cent.,  no  greater  compensation  than  at  the  rate  of  one 
per  cent,  can  be  allowed  upon  the  income  received  and 
paid  out  (Tensing  v.  Lansing,  ^5  Barb,^  182 ;  Drake  v. 
Price,  B  iT.  7".,  J^SO ;  Betts  v.  Betts,  i  Abb.  iV".  a,  JiS7, 
U^;  Meeker  v.  Crawford,  6  Bedf.^  }fi3\ 


-»-#- 


New  Tobk  County. — Hsm.  D.  Gr.  I10LLEN"S,  Subeo- 

GATE. — October,  1883. 

Atkinson  v.  Striker. 

In  the  TTiaUer  of  fhe  estate  of  Margaret  Emmons,  de- 
ceased. 

« 

One  seeking  to  procure  the  removal  of  an  executor  or  administrator  for 
failure  to  pay  over  income  bequeathed  to  the  former  by  the  testator, 
must  wait  until  the  expiration  of  the  year  specified  in  Code  Civ.  Pro. , 
§  2717.  subd.  2. 

Allegations,  in  a  petition  for  the  removal  of  an  executor  or  administrator, 
of  facts  enumerated  in  Code  Civ.  Pro.,  g  2683,  if  made  upon  inform- 
ation and  belief,  must  disclose  the  sources  of  the  information  and 
the  grounds  of  the  belief. 

Petition  of  Emily  J.  Atkinson,  daugliter  of  dece- 
dent, and  a  beneficiary  under  her  will,  for  the  revoca- 
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tion  of  letters  issued  to  Elsworth  L.  Striker,  as 
administrator  with  the  will  of  decedent  annexed,  after 
the  death  of  the  executor  thereof,  upon  the  ground  of 
the  non-receipt  of  income  due  petitioner,  and  of  malice, 
misconduct  .and  irresponsibility  of  the  said  adminis- 
trator. 

David  M.  KkujOQQ,  far  petitumer, 
n.  Thompson,  for  adminutrator. 

The  Subrogate. — So  far  as  concerns  the  petitioner's 
complaint  that  she  has  not  been  paid  moneys  to  which 
she  claims  to  be  entitled  under  the  will  of  this  decedent, 
it  is  apparent,  by  reference  to  §  2717  of  the  Code,  that 
the  respondent  is  not  at  fault.  Letters  testamentary 
were  not  issued  to  Joseph  M.  L.  Striker  until  February 
of  the  present  year,  and  it  was  not  until  July  5th, 
last,  that  the  respondent  was  granted  letters  of  admin- 
istration with  the  will  annexed. 

Such  of  the  matters  as  are  claimed  to  justify  the  re- 
moval of  the  respondent  under  §  2685  are,  in  the  main, 
alleged  upon  information  and  belief.  Their  existence 
is  positively  denied  by  the  answer.  I  think  that,  be- 
fore taking  any  proofs  on  the  issues  thus  raised,  I 
must  require  the  petitioner  to  state  the  sources  of  her 
information  and  the  grounds  of  her  belief.  She  is 
allowed  ten  days  from  the  date  of  service  of  a  copy  of 
an  order  to  be  entered  on  this  decision  to  supplement 
her  petition  in  the  manner  suggested ;  otherwise  this 
proceeding  to  be  dismissed. 
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New  Yobk  Coui^tt.— Hon.  D.  G.  ROLLINS,  Surbo- 

GATE. — ^November,  1883. 

SlLVERBEAI^DT  V.  WiDMAYEB. 

In  the  maiter  of  the  estate  of  Chables  Silvebbbandt, 

deceased. 

The  fact  that  the  personal  property  late  of  a  decedent,  and  its  proceeds, 
have  been  disposed  of  does  not  prevent  the  filing  of  an  inventory 
thereof. 

Slattcr  of  Bobbins,  4  Bedf.,  i4^r— overruled. 

AppLiCAa?iON  by  Charles  Silverbrandt,  Jr.,  for  an 
attachment  against  Henry  Widmayer  and  another, 
administrators  of  decedent's  estate,  for  failure  to  file  an 
inventory.  The  administrator  named  filed  an  affidavit 
stating  that  decedent,  at  the  time  of  his  death,  owed 
to  affiant  more  than  $4,000 ;  that,  with  the  assent  of  the 
next  of  kin,  before  his  appointment,  affiant  sold  the 
fixtnres,  stock  in  trade  and  lease  of  saloon  late  of  de- 
cedentj  for  $2,850,  and,  with  the  assent  of  said  next  of 
kin,  applied  this  sum  upon  said  indebtedness. 

A,  C.  &  M.  H.  "EuAB,  for  petitioner. 
8aix>mok  &  Dtjijots,  for  adminiatrcUor. 

The  Subbogate. — The  affidavit  which  opposes  peti- 
tioner's application  does  not  show  sufficient  cause  why 
that  petition  should  be  denied. 

A  verified  statement  in  the  form  of  an  inventory,  and 
ontaining  the  very  matters  here  averred  in  respondent' s 
hhalf,  might  be  deemed  a  sufficient  inventory  if 
acompanied  by  an  appraisal.    And  such  an  appraisal 
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may  be  liad  even  without  actual  inspection  of  assets. 
In  the  decision  to  the  contrary,  upon  which  respond- 
ent's  counsel  relies  (Matter  of  Robbins,  4.  Hed/.,  1jU\ 
the  late  Surrogate  seems  to  have  overlooked  the  case  of 
Butler's  Estate  (55  iT.  Y.,397). 
Petition  granted. 


-»-«- 


New  Yoek  Coui^ty. — Hon.  D.  G.  R0LLEN"S,  Subbo- 

GATE. — November,  1883. 

Keuse  v.  Feicke. 

In  the  matter  of  tTie  probate  of  the  will  of  William  D. 

Feicke,  deceased. 

Code  Civ.  Pro.,  §2672,  in  i)ennitting  the  Surrogate  to  authorize,  by 
order,  a  temporary  administrator  to  pay  "any  expenses  of  the  admin- 
istration of  his  trust,"  confers  upon  the  former  no  power  to  grant 
an  order,  pending  a  contest  over  decedent's  will,  directing  such  an  ad- 
ministrator to  pay.  a  sum  to  enable  proponents  to  procure  the  attend- 
ance of  expert  witnesses  to  testify  upon  the  question  of  decedeut'o 
sanity. 

Pending  the  contest  of  tlie  will  of  decedent,  applica- 
tion was  made  by  Albert  T.  Kmse  and  another,  execu- 
tors therein  named,  proponents,  for  an  order  directing 
John  H.  Fricke,  the  temporary  administrator  of  his 
estate  to  pay  such  sums  as  might  be  deemed  proper  to 
enable  proponents  to  procure  the  attendance  of  expert 
witnesses,  to  testify  upon  the  question  of  the  insanity 
of  decedent. 

M.  C.  Qross,  for  the  moUon, 
Frank  Ejbck,  oppcmd. 
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The  SuRBoaATE.— Section  2672  of  the  Code  of  Civil 
Procednre  declares  that  the  Surrogate  "  may  by  order 
authorize"  a  temporary  administrator  "  to  pay  funeral 
expenses  or  any  expenses  of  the  administration  of  his 
trust,'*  The  authority  of  the  court  to  direct  the  appli- 
cation of  any  moneys  in  the  hands  of  the  temporary 
administrator  is  limited  to  the  occasions  for  which  pro- 
Tision  lA  made  in  that  section  of  the  statute  which  is 
above  quoted.  Clearly,  the  petitioner  in  this  proceed- 
ing asks  for  a  direction  which  the  court  is  powerless  to 
give. 

Motion  denied. 


-►-#- 


New  Tobk  County.— Hok.  D.  G.  ROLLINS,  Surro- 
gate.— ^November,  1883;  again^  January,  1884. 

White  v.  Nelson. 

In  the  Toatter  of  the  application  for  probate  of  a  paper 
propounded  as  the  will  of  John  G.  Nelson,  de- 
ceased. 

A  Japanese  folding  chair  is  equivalent  to  a  family  bible  and  a  pair  of 
car  rings,  as  a  foundation  for  the  jurisdiction  of  a  Surrogate's  court 
to  take  the  proof  of  the  "wiU  of  a  decedent,  -where  the  same  depends 
upon  the  existence  of  personal  property  within  his  county. 

Van  Giesscn  v.  Bridgf ord,  83  if.  F. ,  848— compared. 

ASurrogate'sJurisdictiontotaketheproof  of  thewill  of  a  non-resident 
decedent,  depending,  under  Code  Civ.  Pro.,  §  2476,  subd.  8,  upon 
the  existence  of  "personal  property,"  and  not  "assets,"  in  his 
county,  the  presence  of  a  chattel  "which,  by  2  R.  B.,  83,  §  9,  is  de- 
clared not  to  be  assets,  and  is  to  be  set  apart  for  the  family,  is  suf- 
ficient to  satisfy  the  requirements  of  the  first  mentioned  statute. 

The  effect  of  a  domiciliary  exemption  act,  upon  chattels  within  the  pur- 
▼^  thereof,  -when  brought  into  this  State— declared. 
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Upon  an  application  by  F.  Tracy  Nelson,  as  execu- 
tor, for  probate  of  the  will  of  decedent,  a  resident,  at 
the  time  of  his  death,  of  the  county  of  Essex  in  the 
state  of  New  Jersey,  it  appeared  that  decedent  died  in 
1874,  after  which,  in  1879,  the  family  removed  to  and 
resided  in  New  York  city  and  county,  bringing  with 
them  a  Japanese  folding  chair,  belonging  to  decedent, 
the  existence  of  which  chattel  in  that  county  Wajs  the 
sole  foundation  for  the  claim  of  jurisdiction  of  the  Sur- 
rogate's  court  of  that  county  to  entertain  the  applica- 
tion. Eliza  T.  White,  and  others,  next  of  kin  of  dece- 
dent, opposed  the  application,  on  the  ground  of  lack  of 
jurisdiction,  their  counsel  citing  the  Revised  Statutes 
of  the  state  of  New  Jersey  (1709-1877),  p.  762,  §  52 : 
''The  wearing  apparel  of  any  person  who  shall  die, 
leaving  a  family  residing  in  this  state,  and  goods  and 
chattels,  money  and  effects  of  the  estate  of  such  de- 
ceased to  the  value  of  two  hundred  dollars,  shall  be 
reserved  to  and  for  the  use  of  the  family,  against  all 
creditors,  and  before  any  distribution  or  other  disposi- 
tion thereof;  and  it  shall  be  the  duty  of  the  executor  or 
administrator  of  such  deceased  to  apply  to  the  Surro- 
gate of  the  county  where  such  deceased  resided  at  the 
time  of  his  death,  and  the  said  Surrogate  shall  there- 
upon appoint  two  discreet  and  judicious  persons  of  said 
county,  not  interested  in  the  estate  of  said  deceased, 
and  not  next  of  kin  to  lus  widow  or  children,  who  shall, 
before  they  enter  upon  the  duties  of  their  appointment, 
be  severally  sworn  before  the  Surrogate,  or  any  person 
lawfully  authorized  to  administer  an  oath,  iaithfuUy, 
honestly  and  impartially  to  appraise  such  property  ac- 
cording to  the  true  and  intrinsic  value  thereof,  with- 
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out  reference  to  what  the  same  might  be  supposed  to 
bring  at  a  sale  by  vendue ;  and  said  appraisers,  being  so 
appointed  and  sworn  shall  make  an  Inyentory  and 
appraisement,  in  manner  aforesaid,  of  the  goods  and 
chattels,  moneys  and  effects  whereof  such  deceased  died 
jKWsessed;  which  inventory  and  appraisement  shall 
include  all  the  property  required  to  be  inventoried  and 
appraised  by  the  executors  or  administrators  of  any 
deceased  person ;  and  the  widow  of  the  deceased,  or 
his  executor  or  administrator  niay  select  from  such 
inventory  goods  and  chattels,  money  or  effects,  to  the 
value  of  two  hundred  dollars,  and  annex  to  said  inven- 
tory a  list  thereof ;  and  the  goods  and  chattels,  money 
or  effects  so  selected  shall  thereupon  become  the  prop- 
erty of  said  family  and  remain  for  their  use." 

Geo.  W.  Blunt,  for  petiUoner. 
Lord,  Day  &  Lord,  ftn'  obfectors. 

The  Subbogate. — ^The  evidence  shows  that  there 
has  been  brought  into  the  county  of  New  York  a 
"Japanese  folding  chair,"  which  belonged  to  this  dece- 
dent at  the  time  of  his  death,  and  upon  which,  for 
aught  that  api)ears,  no  administration  has  yet  been 
had.  That  fact  gives  the  Surrogate  of  this  county 
jurisdiction  of  the  present  proceedings.  The  New 
Jersey  statute,  cited  by  the  respondent' s  counsel,  does 
not  stand  in  the  way,  as  no  steps  are  claimed  to 
have  been  taken  thereunder  to  set  apart  the  property 
in  question  for  the  family  of  the  decedent.  The  value 
of  this  chair  is  probably  so  inconsiderable  that  I  might 
have  doubted  whether  its  existence   in  this  county 
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afforded  a  suflS^cient  basis  for  jurisdiction,  but  for  the 
decision  of  the  Court  of  Appeals  in  Van  Giessen  r. 
Bridgf ord  (55  iT.  T.j348).  If  a  family  bible  and  a  pair 
of  ear  rings  constitute  sufficient  assets  for  jurisdictional 
purposes,  a  Japanese  folding  chair  may  equally  answer 
that  end. 


Subsequently,  on  January  17th,  1884,  the  following 
opinion  was  filed : 

The  Subbogate. — Since  I  decided  that  I  had  juris- 
diction of  this  proceeding,  my  attention  has  been  called 
to  the  provisions  of  part  2,  ch.  6,  tit.  3  of  the  Bevised 
Statutes  of  New  York. 

Section  9  (5  Banks y  7th  ed.^  2295)  provides  as  follows : 

"Where  a  man  having  a  family  shall  die  leaving  a 
widow,  etc.,  the  following  articles  shall  not  be  deemed 
assets,  but  shall  be  included  and  stated  in  the  inventory 
of  the  estate,  without  being  appraised." 

Then  follows  a  list  of  the  articles,  which  includes, 
among  other  things,  "six  chairs." 

It  is  claimed  that,  though  the  existence  in  this  county 
of  the  Japanese  folding  chair  would,  in  the  absence  of 
this  statute,  alone  suffice  to  give  the  Surrogate  of  New 
York  jurisdiction  of  this  estate,  he  is  debarred  from 
exercising  such  jurisdiction  by  the  statutory  exclusion 
of  six  chairs  from  the  category  of  "  assets." 

This  objection  cannot  be  sustained.  Section  2476  of 
the  Code  provides  that  "the  Surrogate's  court  of  each 
county  has  jurisdiction  .  •  •  •  to  take  the  proof 
of  a  will    ....    in  either  of  the  following  cases : 

.    •    .    .    3.  Where  the  decedent,  not  being  a  resi- 
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dent  of  the  State,  died  without  tlie  State  leaving  per- 
soTuCi  property  •  .  .  .  wMcli  has  since  hia  death 
come  into  that  county  ....  and  remains  un- 
administered.'' 

These  provisions  have  taken  the  place  of  R.  S.  part 
2,  ch.  6,  tit.  3,  §  23 ;  and  of  L.  1837,  ch.  460,  §1. 

In  both  those  sections,  the  word  assets  is  used,  in- 
stead of  the  QicpTe^sion  persorial  property ^  as  it  appears 
in  the  Code. 

The  reason  for  the  change  readily  suggests  itself, 
and  is  stated  by  one  of  the  Code  Commissioners  in  his 
note  to  §  2476.  The  word  assets,  says  Mr.  Throop, 
"is  usually  understood  to  relate  only  to  personal 
property  applicable  to  the  payment  of  debts.  The 
Surrogate- ought  to  have  jurisdiction  if  any  unadmin- 
istered  property  exists,  even  though  the  whole  is  re- 
served by  law  to  the  widow  or  family. ' '  I  think,  there- 
fore, that,  upon  the  Japanese  folding  chair,  even 
though  it  be  not  deemed  "assets,'' the  jurisdiction  of 
the  Surrogate  securely  rests. 


-•-•-< 


New  York   County.— Hon.    D.   G.  ROLLINS,  Sub- 
rogate.— October,  November,  1883. 

Brautigam  v.  Escher. 

In  tlie  matter  of  the  estate  of  Carolikb  Ruckker, 

deeea^ed^ 

A  testamentary  trufitee  retiring  from  office  for  his  own  convenience  can- 
not receive,  out  of  tlie  trust  fund,  an  allowance  to  defray  the  ex- 
pense of  the  proceedings  to  procure  his  discharge. 
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This  rule  may,  however,  be  relaxed  where  an  accountings  with  respect 
to  his  management  of  the  trust,  would  have  been  properly  and 
naturaUj  made,  at  the  time,  independently  of  his  resignation. 

Petition  of  Jolin  Henry  Escher  for  judicial  settle- 
ment of  his  account  as  executor  of,  and  trustee  under 
the  will  of  decedent,  and  for  his  discharge  as  trustee, 
and  for  revocation  of  his  letters.  Anna  M.  Brautigam, 
and  others,  parties  interested  in  the  estate,  appeared 
on  the  return  of  the  citation.  The  facts  appear  suf- 
ficiently in  the  opinion. 

Jacob  Frokicb,  far  trustee, 

Stefhkk  H.  Clin,  for  eestuis  que  trust. 

The  Surrogate. — ^The  retiring  executor  and  trustee 
asks  for  an  allowance  as  costs  and  counsel  fee. 

His  application  must  be  denied,  in  view  of  the  fact 
that  his  wish  to  be  relieved  from  his  duties  seems  to  be 
the  sole  occasion  for  hig  retirement  (Matter  of  Jones, 
i.  Sand/.  07i.,  616 ;  Matter  of  Allen,  S9  Hun,  7). 


On  November  22nd,  1383,  was  filed  the  following 
opinion: 

The  Surrogate. — I  have  heretofore  held,  in  this 
case,  that  the  retiring  executor  and  trustee  was  not 
entitled  to  any  allowance.  My  attention  has  since  been 
called  to  the  fact  that  the  present  accounting  would 
very  properly  and  naturally  have  been  made  at  this 
time,  even  though  the  petitioner  had  no  wish  or  pur- 
pose to  resign.  This  fact  justifies  the  relaxation  of  the 
severity  of  the  rule  that  denies,  to  a  trustee  retiring 
from  office  for  his  own  convenience,  any  allowance  to 
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defray  the  expense  of  the  proceeding.  I  can  only 
allow  the  petitioner,  however,  the  costs  strictly  per- 
tinent to  the  aecouTUingy  and  I  must  be  furnished  with 
an  affidavit  as  to  the  number  of  days  necessarily 
occupied  therewith. 


^♦4- 


New  York  Coimrr.— Hoif.  D.  G.  ROLLINS,  Surbo- 

GATE. — November,  1883. 

Rauchfuss  v.  Rauchfuss. 

In  the  matter  of  the  judicial  settlement  of  tlie  account 
of  Louis  Rauchftjss,  as  executor  of  the  will  of 
GusTAVXJS  Raitchfuss,  deceased. 

WorcUy  in  a  will,  excluding  one  of  testator's  next  of  kin  from  sharing 
in  his  estate,  are  ineffectual  unless  supplemented  by  some  disposition 
of  the  property. 

Testator,  who  left  him  surviving  several  children,  by  his  will  made  pro- 
Yision  for  all  except  one,  G.,  who  he  therein  twice  expressly  declared 
should  receive  no  part  of  his  property.  — 

HM,  that  this  tcotomcntary  exclusion  did  not  prevent  G.  from  sharing, 
under  the  statute  of  distributions,  in  a  portion  of  decedent's  personal 
estate  as  to  which  he  had  died  intestate. 

Testator  died  owing  a  balance  of  the  principal  of  a  bond  secured  by 
mortgage  upon  lands  which,  by  his  ilill,  he  gave  to  his  executor 
power  to  sell,  the  proceeds  to  be  divided  among  his  children. — 

Ilddf  that  the  mortgage  should  be  paid  out  of  the  proceeds  of  the  sale  of 
the  land  incumbered  thereby,  and  not  out  of  personalty  as  to  which 
decedent  had  died  intestate. 

Testator,  authorized  his  executor  to  let  his  real  property,  directing  him 
to  collect  the  rents  and  profits,  and  divide  them  among  his  children 
until  the  youngest  attained  majority,  and  then  to  sell  the  same, 
further  providing  that  "the  proceeds  thereof  shall  be  divided  equaUy 
among  all  my  children,  share  and  shore  alike,"  etc.  Testator*s 
daughter.  A.,  died  before  the  time  prescribed  for  a  sale  and  distribu- 
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tiozu  Upon  the  executor's  accounting,  it  "wtm  contended  that  ha 
representatives  had  no  interest  in  the  lands  or  the  proceeds. — 

Held,  that  A.  's  right  vested  at  testator's  death,  and  that  her  administratrix 
was  entitled  to  the  share  of  the  rent  which  A.  might  have  claimed  if 
Ehe  had  lived,  together  with  a  share  of  the  proceeds  of  a  sale  when 
the  same  should  occur. 

Lyons  v.  Mahan,  1  Dem.,  180— followed. 

Determikatto^t  of  questions  arising  npon  judicial 
settlement  of  executor's  account.  Tlie  facts  appear 
sufficiently  in  the  opinion. 

Francis  B.  Chbdssy,  for  executor. 

JoHK  L.  SHiRLET,/<?r  (hutavus  BauchfuM,  objector. 

The  Subrogate. — ^Three  questions  are  submitted  for 
the  determination  of  the  Surrogate,  upon  the  settle- 
ment of  this  account :  First. — The  testator  left  T^itti 
surviving  several  children,  for  all  but  one  of  whom  ho 
makes  provision  by  his  will.  His  son  Gustavus  is  ex- 
pressly excepted  from  its  benefits.  He  directs  that, 
upon  the  coming  of  age  of  his  "  youngest  child,"  all 
his  real  estate  shall  be  sold.  "  The  proceeds  thereof," 
he  says,  "shall  be  divided  equally  between  all  my 
children,  share  and  share  alike,  except  my  son  Gustavus 
Rauchfuss  wTio  sTiall  not  receive  any  part  of  my  estate. 

By  a  subsequent  clause  of  the  wiU,  provision  is  made 
for  the  division  of  relets  of  the  real  property  during  the 
" youngest  child's  "  minority.  These  rents  are  directed 
to  be  divided  among  all  the  testator's  children,  share 
and  share  alike,  excepting  again  his  son  Gustavus, 
"who  shall  receive,"  he  says,  "no  part  of  my  said 
property." 

The  first  question  presented  for  my  determination  is 
the  following :    Is  Gustavus  debarred  by  these  words  of 
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exclusion  from  sharing,  as  one  of  his  father's  next  of 
kin,  in  the  distribution  of  any  assets  as  to  which  the 
decedent  may  have  died  intestate  i  The  will  contains 
no  general  bequest  of  his  personalty,  and  names  no 
residuary  legatee.  By  one  of  its  clauses,  his  stock  in 
trade,  in  the  business  which  he  carried  on  in  his  life- 
time, is  bequeathed  upon  certain  conditions  to  his  son 
Louis.  By  another  clause,  his  widow  is  given  his  house- 
hold furniture,  paintings,  pictures  and  library.  There 
is  no  bequest  of  personalty  except  as  above  indicated* 
But  it  appears,  by  the  account  of  the  executor,  that  the 
testator  died  possessed  of  certain  other  personal  estate, 
which  is  valued  at  the  sum  of  $3,839.63. 

As  to  this  property,  it  is  plain  that  the  decedent  died 
intestate.  I  hold  that  it  must  be  distributed  (after  cer- 
tain deductions,  which  wiD.  be  specified  hereafter) 
among  all  his  next  of  kin,  not  excepting  his  son  Gus- 
tavus.  The  question  whether,  under  the  circumstances 
here  disclosed,  Gustavus  must  share  in  the  unbe- 
queathed  portion  of  decedent's  estate  does  not,  as  it 
seems  to  me,  differ  from  the  question  which  would 
have  arisen  if  the  decedent  had  made  no  disposition 
whatever  of  any  part  of  his  proi)erty,  but  had  simply 
provided  that  Gustavus  should  have  no  share  therein. 
It  has  been  repeatedly  held  that  such  words  of  exclu- 
sion in  a  will  are  utterly  ineffectual,  unless  the  testator 
supplements  them  by  some  disposition  of  his  property. 

In  Lynes  v.  Townsend  {33  iT.  F.,  661),  the  court  says: 
"Merely  negative  words  are  not  sufficient  to  exclude 
the  title  of  the  heir  or  next  of  kin.  There  must  be  an 
actual  valid  and  effectual  gift  to  some  other." 

In  Pickering  v.  Lord  Stamford  {3  Vesepy  492),  the 

Vol.  n.— 18 
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Lord  Cliancellor  declares:  ^  ^  Neither  an  heir  at  law  nor, 
by  parity  of  reasoning,  next  of  kin  can  be  barred  by 
anything  but  a  disposition  of  the  heritable  subject  or 
personal  estate,  to  some  person  capable  of  taking. 
Notwithstanding  aU  words  of  anger  and  dislike  applied 
to  the  heir,  he  will  take  what  is  not  disposed  of.  It  is 
impossible  to  make  a  different  rule  as  to  the  personal 
estate,  with  regard  to  what  is  not  disi)osed  of.  Here 
U  a  legal  intestacy." 

That  it  is  improper  to  force  the  construction  of  a  wiQ 
in  order  to  prevent  a  conjectural  intention  from  being 
defeated,  see,  also,  Wing  v.  Angrave  (8  H.  of  L.  Cas.y 
183). 

I  find,  therefore,  that  the  contestant  Gustavus  is  en- 
titled to  share  in  the  personal  property  as  to  which  his 
father  died  intestate.  But  out  of  that  sum,  before  it  is 
distributed  among  the  next  of  kin,  must  be  made  cer- 
tain deductions — ^to  wit,  the  commissions  and  expenses 
of  the  temporary  administrator,  $415.74 ;  the  funeral 
expenses,  $190 ;  the  costs  of  contested  probate  proceed- 
ings, $551.02 ;  the  advertising  for  claims,  $60 ;  and  a 
debt  mentioned  in  schedule  B.,  $13 — ^amounting  in  all 
to  $1,229.76.  There  must  also  be  deducted  the  costs 
and  expenses  of  this  accounting. 

Second. — ^The  decedent,  at  the  time  of  his  death,  was 
indebted  to  one  Maxwell  in  the  sum  of  $6,000,  the  bal- 
ance of  the  principal  sum  of  a  bond  which  in  his  life- 
time he  gave  to  said  Maxwell  conditioned  for  the  pay- 
ment of  $20, 000  and  interest,  and  secured  by  a  mort- 
gage on  the  premises  No.  44  east  twelfth  street. 

This  mortgage  must  be  paid  out  of  the  proceeds  of 
the  house  and  lot,  when  the  same  shall  be  sold,  and  not 
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out  of  the  personalty  as  to  which,  the  decedent  died  in- 
testate (Erwin  v.  Loper,  43  JV.  T.,  SZl^  625). 

Third. — Anna  BaucMnss,  one  of  the  testator's  child- 
ren, died  intestate  on  the  17th  day  of  May,  following 
the  death  of  her  father.  She  left  no  issue.  Gustavus 
claims  that,  as  heir  and  next  of  kin  of  his  sister,  he  is 
entitled  to  share  with  his  brothers  in  her  interest  in 
this  estate.  It  is  claimed  by  the  counsel  for  the  execu- 
tor that  the  representatives  of  the  deceased  daughter 
have  no  interest  in  the  real  estate  or  its  proceeds.  In 
Lyons  v.  Mahan  (Jf  Dem.y  180\  I  held  that  the  right  of 
one  situated  like  decedent's  daughter,  Anna,  vested 
at  the  time  of  testator's  death.  When  Anna  died, 
Gustavus,  as  one  of  her  next  of  kin,  became  enti- 
tled to  a  portion  of  her  estate.  The  share  of  the  rents 
which  she  might  justly  have  claimed,  had  she  lived, 
should  be  delivered  to  her  administratrix,  to  whom 
also  should  be  paid,  whenever  the  realty  shall  be  sold, 
such  i)ortion  of  the  proceeds  thereof  as  her  decedent 
would  have  taken  if  living. 


-►-«- 


New  Toek  Cotjt^tt.— Hok.  D.  G.  ROLLINS,  Surro- 
gate.— November,  1883. 

Whittemore  v.  Beekmak". 

In  the  maiter  of  the  judicial  settlement  of  the  account 
qf  Henry  R.  Beekmlan^,  and  others^  executors  of 
and  trustees  under  the  vnll  of  Henry  Lawrence, 
deceased. 

Testator,  by  his  will,  gave  to  his  executors  a  full  power  of  sale  and  con- 
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version,  and  directed  the  residue  of  his  estate,  after  payment  of  debts, 
legacies,  etc.,  to  be  divided  into  three  equal  parts  or  shares;  one  of 
which  he  ordered  his  executors  to  distribute  equally  among  eleven 
nephews  and  nieces;  and  each  of  the  others  of  which  he  gave  to  said 
executors  as  trustees  for  a  sister,  for  life,  with  respective  remaindeiB 
to  the  same  nephews  and  nieces,  in  equal  shares. 

The  trustees  were  directed  to  invest  and  re-invest  the  personal  estate,  in 
such  manner  as  they  deemed  best,  either  in  the  bonds  or  stocks  of 
the  U.  S.,  or  in  those  of  ihe  State  of  New  York,  or  in  other  specified 
modes.  They  accordingly  purchased  U.  S.  6  per  cent,  bonds,  ex- 
tended at  the  pleasure  of  the  government,  at  a  premium,  on  account 
of  the  two  trusts  created  by  the  residuary  clause  of  the  will,  of  the 
par  value  of  $467,000,  through  a  broker  to  whom  they  paid  commis- 
sions to  the  amount  of  $588. 

These  bonds  were  soon  afterwards  called,  and  paid  with  interest  to  a  date 
subsequent  to  the  date  of  payment;  whereby  there  resulted  an  accre- 
tion of  interest,  in  the  nature  of  a  bonus,  and  the  disappearance  of 
the  premium  above  the  par  value  of  the  principal. — Held, 

1.  That  the  broker's  commissions  were  a  lawful  expenditure,  and  a 

charge  on  the  principal  of  the  particular  fund  on  account  of  which 
they  were  incurred. 

2.  That  the  excess  of  interest  received  on  redemption  of  the  bonds  must 

be  credited  to  principal  and  not  to  income. 
8.  That  the  loss  of  premium,  resulting  from  the  redemption  must  be 

borne  by  the  principal,  and  not  by  the  income. 
Farwell  v.  Tweddle,  10  Abb.  iT.  C,  94— followed. 

Testator,  by  Ms  will,  after  directing  the  payment  of 
debts,  funeral  expenses,  and  numerous  pecuniary  and 
specific  legacies,  provided,  by  the  twenty-ninth  clause: 
^ '  All  and  singular  the  rest,  residue  and  remainder  of 
my  estate I  order  and  direct  to  be  di- 
vided by  my  executors  into  three  equal  parts  or  shares, 
and  one  of  said  equal  parts  or  shares  I  give,  devise  and 

bequeath  to  my  executors in  trust, 

nevertheless,  upon  my  death  "  (in  case  testator's  broth- 
er died  before  testator — ^as  he  did)  "to  grant,  convey, 
assign,''  etc.,  "the  said  equal  share  of  my  residuary 
estate  to  my  nephews  and  nieces  as  follows :  .  .  . 
•    .    "    The  two  other  shares  of  said  residue  were 
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giyen  separately  to  the  same  trustees,  in  trost  to  invest 
and  reinvest  the  same,  from  time  to  time,  in  such  man- 
ner as  they  might  deem  best,  in  the  bonds  or  stocks 
either  of  the  United  States,  or  of  the  State  of  New  York, 
or  on  bonds  and  mortgages,  or  in  the  bonds  of  the  city 
of  New  York  or  of  Brooklyn,  and  to  collect  and  receive 
the  rents,  issues,  income,  interest  and  profits  thereof, 
and  to  apply  the  same  to  the  use  of  Mrs,  Whittemore 
and  Mrs.  Slosson,  two  of  testator's  sisters,  resi)ectively, 
for  life,  with  remainders  to  the  same  nephews  and 
nieces. 

On  August  10th,  1881,  the  executors  having  converted 
substantially  all  the  assets  of  the  estate  into  cash,  wHich 
was  deposited  by  them  in  the  U.  S.  Trust  Company, 
and  being  in  a  position  to  estimate  how  the  estate  would 
turn  out,  determined  to  make  a  partial  distribution 
among  the  legatees,  and  accordingly  paid  all  the  leg- 
acies first  above  referred  to,  except  one  specified  in  the 
twenty-first  clause  of  the  will,  and  distributed  among 
the  residuary  legatees,  who  were  entitled  to  one  third 
of  the  residuary  estate  under  the  twenty-ninth  clause, 
the  sum  of  $220,000,  or  $20,000  apiece;  and,  in  pur- 
suance of  the  same  scheme,  they  purchased,  on  August 
19th,  1881,  TJ.  S.  6  per  cent,  bonds  extended  during  the 
pleasure  of  the  Government  at  3i  per  cent.,  of  the  par 
value  of  $442,000,  costing  $449,735,  on  account  of  the 
trusts,  declared  in  the  twenty-ninth  clause  of  the  will, 
in  the  remaining  two  thirds  of  the  residuary  estate. 
On  this  purchase,  there  was  paid  a  brokerage  commis- 
sion of  $552.60. 
Subsequently,  to  wit,  on  March  1st,  1882,  they  made 
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a  further  purchase  of  U.  S.  6  per  cent,  bonds,  extended 
at  the  pleaanre  of  the  Government  at  3 J  per  cent.,  of 
tiie  par  value  of  $25,000,  costing  $25,531.25,  on  account 
of  the  said  trusts.  On  this  purchase  there  was  paid  a 
brokerage  commission  of  $31.25. 

On  September  23rd,  1882,  the  TJ.  S.  Government  called 
in  the  bonds  last  above  mentioned,  announcing  that  in- 
terest upon  them  would  cease  on  December  23rd,  1882. 
But  on  October  12th,  1882,  the  Treasury  Department 
ordered  said  bonds  to  be  prepaid,  with  interest  to  De- 
cember 23rd,  1882. 

Thereupon,  on  October  12th,  18S2,  the  trustees  pre- 
sented for  redemption  bonds  of  the  par  value  of  $25, 000, 
receiving  thereon  the  following  sums :  For  principal 
$25,000;  for  interest  from  the  last  quarter  day  to  the 
day  of  payment,  $171.70;  and  for  interest  from  the  day 
of  payment  to  December  23rd,  1882,  $171.71. 

On  October  18th,  1882,  the  Government  called  in  the 
residue  of  said  bonds,  announcing  that  interest  upon 
them  would  ceaae  on  January  18th,  1883.  But  on  Nov- 
ember 9th,  1882,  the  Treasury  Department  ordered  the 
said  bonds  to  be  prepaid,  with  interest  thereon  to  Jan- 
uary 18th,  1SS3. 

Thereupon,  on  November  10th,  1882,  the  trustees 
presented  for  redemption  the  residue  of  said  bonds,  of 
the  par  value  of  $442,000,  receiving  therefor  the 
following  sums :  Por  principal,  $442,000 ;  for  interest 
from  the  last  quarter  day  to  the  day  of  payment, 
$381.45 ;  and  for  interest  from  the  day  of  payment  to 
January  18th,  1883,  $2,924.41. 

On  the  foregoing  facts,  there  arose  the  following 
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qnestions  wMch.  were  submitted  to  the  Surrogate  for 
his  decision : 

1st.  As  to  the  brokerage  commissions  on  the  pur- 
chase of  the  bonds, — ^should  they  be  charged  (a)  to  the 
estate  of  Henry  Lawrence,  or  (5)  to  the  trusts  on 
account  of  which  they  were  purchased. 

2nd.  Ab  to  the  sums  received  on  the  redemption  of 
the  bonds,  in  excess  of  interest  to  the  date  of  redemp- 
tion,— should  they  be  credited  (a)  to  the  income,  and 
go  to  those  entitled  to  the  income,  or  (6)  to  the  principal, 
and  go  to  those  entitled  to  the  remainder. 

3rd.  As  to  the  loss  of  premium  on  the  bonds  by  reason 
of  their  redemption,— rshould  it  be  borne  (a)  by  the 
principal  of  the  trust  fund,  or  (6)  by  the  income. 

David  B.  Ogden,  for  Beekman  and  Slasson,  executors  cmd  trustees: 

1.  As  to  the  loss  of  premium  paid  on  the  purchase 
of  the  United  States  bonds. 

The  loss  should  be  charged  to  income.  The  trustee's 
duty  is  to  consider  equally  the  interest  of  the  life  ten- 
ants and  remainderman  (2  Perry  on  Trusts,  §  639).  The 
life  tenant  is  concerned  only  with  the  interest  or  in- 
come— the  remainderman  only  with  the  principal. 
Profit  from  the  use  of  the  money  is  the  object  of  one, 
security  to  the  fund  the  object  of  the  other.  So  far  as 
the  remamdemum  is  concerned,  therefore,  the  trus- 
tees discharge  their  duty  by  simply  keeping  the  fund 
safe,  and  if  expenses  are  incurred  for  the  purpose  of 
attaining  profit  as  well  as  safety,  these  expenses  must 
be  paid  out  of  the  profit,  or  in  other  words  must  go  to 
diminish  it. 

Again,  by  the  terms  of  the  will,  the  life  tenants  are 
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entitled  to  the  '* income,  interest  and  profits"  of  in- 
vestments. Interest  i3  compensation  for  the  nse  of 
money.  Income  is  gained  from  investments.  Profits 
are  the  same  (Abbott's  Law  Diet.;  Bnrrill's  do,).  In- 
terest or  income  presupposes  the  profits  from  the  use 
of  the  trust  fund  (Townsend  v.  U.  S.  Trust  Co.,  S 

In  Farwell  v.  Tweddle  {10  Abb.  N.  O.y  H\  the  court, 
at  special  term,  decided  that  a  loss  of  premium  caused 
by  the  redemption  of  securities  must  be  made  good  by 
scaling  down  the  income  if  the  time  of  redemption  was 
fixed,  but  that,  where  the  time  of  redemption  was  un- 
certain the  loss  must  fall  on  the  principal.  It  is  re- 
spectfully submitted  that  the  latter  proposition,  is 
inconsistent  with  the  former.  It  may  be  that  a  trustee 
could  not  scale  down  the  income  in  such  a  case,  for  it 
would  not  be  possible  to  determine  at  what  rate  the 
scaling  should  be  done ;  and  this  is  the  reason  given 
by  the  learned  Justice  for  his  decision.  But,  where 
the  trustee  has  in  his  hands  when  the  redemption  takes 
place,  interest  or  income  derived  from  other  securities 
which  can  be  withheld,  to  make  good  a  loss  which  has 
actually  occurred,  this  reason  does  not  exist,  and  jus- 
tice to  the  remainderman  would  seem  to  demand  that 
the  loss  should  be  made  good  out  of  the  income  as 
soon  as  it  is  incurred.  Moreover,  in  the  case  of  the  6-20 
bonds  which  were  concerned  in  ParweU  v.  Tweddle,  the 
chance  of  an  immediate  loss  was  remote,  while  in  this 
case  there  was  every  probability  that  the  bonds  would 
speedily  be  redeemed. 

A  distinction  must  also  be  noticed  between  a  loss  to 
principal  growing  out  of  a  failure  to  realize  the  sum 
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which  the  seciiritles  promise  to  pay,  and  a  loss  such  as 
was  made  in  this  case. 

2.  As  to  the  bonus  paid  by  the  Government  on  the 
redemption  of  the  bonds.  In  Scovel  v.  Koosevelt  (6 
Bedf.^  121)^  this  precise  question  came  before  the  Sur- 
rogate. It  was  held  that  the  sum  paid  by  the  Govern- 
ment to  holders  of  bonds  called,  as  au  inducement  to 
present  them  early  for  redemption,  although  termed  a 
pre-payment  of  interest,  was  not  in  fact,  "  either  inter- 
est or  income,  but  merely  a  bonus  offered  by  the  U.  S. 
Government  to  the  holders  of  said  bonds,  as  an  induce- 
ment for  them  to  refund  the  samo  in  4  per  cent,  consols ; ' ' 
and  he  decreed  that  the  life  tenants  were  not  entitled 
both  to  the  bonus  and  the  interest  earned  by  the  funds 
after  the  redemption  of  the  called  bonds,  but  could  re- 
ceive one  of  these  items  only. 

8.  But  in  view  of  the  claim  made  above,  as  to  the 
loss  of  premium  on  the  bonds,  the  following  view  is 
submitted  as  furnishing  a  fair  and  equitable  solution  of 
both  questions.  It  is  clear  that,  on  November  10th, 
18^,  the  day  the  bonds  were  presented  for  redemption, 
they  cotdd  have  been  sold  for  their  face  value  plus  the 
bonus  offered  by  the  Government.  This  bonus  was, 
therefore,  exactly  equivalent  to  a  premium  on  the 
bonds,  and  the  redemption  may  be  considered  as  a 
sale  to  the  Government  at  a  premium.  It  would,  there- 
fore, be  just  to  allow  to  the  life  tenants  that  amount 
as  a  premium  diminishing  the  loss  on  the  investment, 
which  is  the  theory  on  which  the  account,  under  the 
first  point,  is  made  up. 

If  however,  the  court  is  of  opinion  that  the  loss  of 
premium  should  be  borne  by  the  principal,  then  there 
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is  no  doubt  that  the  rule  in  Scovel  v.  Roosevelt  should 
be  applied,  and  the  bonus  on  the  redemption  of  the 
bonds  credited  to  principal. 

4.  The  broker's  commission  on  the  purchase  of  the 
bonds  should  be  charged  to  the  trust  funds  for  which 
the  investment  was  made.  The  intention  of  the  testa- 
tor, as  shown  in  the  29th  clause  of  the  will,  was  clearly 
that  an  equal  division  of  his  residuary  estate  into 
three  parts  should  be  effected. 

The  division  of  the  estate  was  to  precede  any  other 
act,  and  not  until  division  had  been  made  could  any 
investment  of  the  trust  shares  be  made.  How  then, 
can  it  be  claimed  that  the  share  which  is  set  apart  to 
the  nephews  and  nieces  absolutely,  can  thereafter  be 
diminished  by  charging  it  with  any  portion  of  the 
broker' s  commissions  upon  the  purchase  of  securities 
for  the  benefit  of  the  other  shares.  The  effecft  of  such 
a  course  would  be  to  attain  not  equality  between  the 
shares,  but  inequality;  and  it  is  hard  to  conceive  any 
reason  for  charging  the  expense  of  properly  investing 
the  trust  shares  upon  the  other  portion  of  the  estate 
which  would  not  equally  justify  charging  the  expense 
of  investments  made  by  the  owners  of  such  other  share 
upon  the  trust  shares. 

S.  P.  1^ ABU,  for  Mrs,  Whittemore,  life-tenant: 

1.  The  rule  invoked  by  counsel  for  the  executors, 
that  the  safety  of  the  principal,  is,  as  between  tenant 
for  life  and  tenant  in  remainder,  to  b€(  the  controlling 
consideration  does  not  apply. 

That  is  a  rule  for  the  guidance  of  trustees  in  their 
investments.    They  have  no  right  to  imperil  the  princi- 
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pal  in  order  to  secure  a  bountiful  income,  and  if  they 
violate  tlie  rule,  they  are  sometimes  held  liable  to  make 
good  the  loss. 

But  where  they  follow  the  rule  by  in vestiQg  Jn  securi- 
ties sanctioned  by  the  court,  and  are  themselves  free 
from  blame,  a  loss  to  the  principal  is  never  charged 
against  the  life  tenant.  The  life  tenant  loses  for  life 
the  income  on  the  reduced  principal,  and  the  tenant  in 
remainder  has  to  accept  the  reduced  principal  for  the 
reason  that,  the  trustees  not  being  bound  to  make  it 
good,  and  the  principal  being  in  fact  impaired,  there  is 
no  other  way  out.  To  charge  the  life  tenant  with  it  is 
to  make  him  pay  for  the  misjudgment  of  the  trustee. 

If  an  investment  is  made  by  the  trustee  on  bond  and 
mortgage,  and,  owing  to  events  for  which  he  is  not  liable, 
a  loss  occurs,  and  an  investment,  for  example,  of  810,000 
yields  on  foreclosure  $8,000,  losing  $2,000,  there  is  no 
authority  for  holding  that  this  loss  falls  on  the  life 
tenant.  He  loses  the  income  on  the  $2,000  during  the 
whole  of  his  life,  but  he  does  not,  out  of  his  income  on 
the  $8,000,  restore  the  principal. 

2.  But  in  the  case  at  bar  there  are  other  considerations . 
Each  of  the  two  life  tenants  is,  under  the  will,  entitled 
to  a  third  of  the  residue  after  that  residue  is  deter- 
mined. 

Now,  as  to  investments  made  by  the  executors  pend- 
ing the  settleToent  of  their  accounts^  losses  or  gains  re- 
sulting from  such  investments  are  the  losses  or  gains  of 
ihe  general  estate,  until  that  estate, — the  executors^  ac- 
counts being  first  settled,  and  the  residue  ascertained^ — 
is  turned  into  a  trust  estate.  The  executors  cannot  act 
both  as  executors  and  as  trustees  over  the  same  fund 
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at  the  same  time,  and  not  till  the  net  residue  has  been 
ascertained,  and  the  part  of  it  applicable  to  the  trust 
estates  been  severed  from  the  rest,  do  the  executors 
lose  their  character  as  executors,  and  their  acts  become 
the  acts  of  trustees,  as  distinguished  from  the  acts  of 
executors,  so  that  such  acts  are  to  affect  the  special 
trust  estate  (Redf.  Surr.  Prac.,  2nd  ed.^  4^6). 

That  it  is  a  matter  of  convenience,  in  a  large  estate 
which  is  being  amicably  liquidated,  to  anticipate  the 
settlement  of  the  accounts,  to  pay  out  legacies  and  to 
provisionally  set  apart  funds  for  different  beneficiaries, 
as  has  been  done  here,  does  not  change  the  rule. 
Losses  and  gains  while  the  executors  are  acting  as  ex- 
ecutors only, — ^and  they  cannot  act  as  trustees  tiU  the 
trust  funds  have  been  definitely  and  finxiUy  taken  out 
of  the  trust  estate, — fall  upon  or  belong  to  the  general 
estate,  and  the  residue  is  to  be  ascertained  accordingly 
as  the  estate  is  ultimately  left. 

If  this  be  the  rule,  the  gains  made  on  selling  the  tes- 
tator's  securities,  the  losses  unexpectedly  incurred  in 
the  temporary  investments  made  by  the  executors,  in- 
cluding brokerage  paid  on  making  sales  or  investments, 
are  gains,  losses  and  disbursements  of  the  executors, 
and,  if  not  chargeable  to  them  personally,  as  no  one 
here  contends,  belong  to  the  principal  of  the  undis- 
tributed estate,  before  the  residue  is  determined. 

3.  The  alleged  gains,  made  by  the  Government  pre- 
paying the  interest,  is  in  the  nature  of  a  bonus  or  extra 
dividend,  and  belongs  to  tenant  for  life  (Perry  on 
Trusts,  §  6U\ 

The  Surrogate. — It  appears,  from  the  statement  of 
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facts  agreed  upon  by  the  counsel  for  the  respective 
parties  to  this  proceeding,  that  the  executors  have 
made  partial  distribution  of  the  assets  of  the  estate 
among  some  of  the  persons  entitled.  For  the  purposes 
of  such  distribution,  they  purchased  government  securi- 
ties, on  account  of  certain  trusts  specified  in  t^e  will. 

In  making  these  purchases,  they  paid  about  $550  for 
the  services  of  a  broker.  It  is  not  disputed  that  the 
sum  was  properly  expended.  I  think  that  the  dis- 
bursement should  be  charged  against  the  principal  of 
the  fund  on  account  of  which  it  was  incurred.  The 
application  of  any  part  of  the  residue  to  the  purpose, 
in  the  absence  of  an  authorization  by  the  testator 
would  be  unwarranted,  and  would  prevent  the  equal 
distribution  of  the  residue  for  which  the  will  provides. 

The  executors  were  justified  in  investing  the  trust 
funds  in  the  securities  in  question,  even  though  that 
investment  involved  purchasing  such  securities  at  a 
premium.  The  loss  incurred  by  calling  them  in  for 
redemption  is  such  a  loss  as,  under  the  circumstances, 
should  fall  on  the  principal  of  the  trust  f xmd  (Town- 
send  V.  U.  S.  Trust  Co.,  S  Bed/.,  S^S  ;  Farwell  v.  Twed- 
dle,  10  All.  N.  a,  H). 

Such  principal  should  be  credited  with  the  bonus  of 
uiterest  allowed  by  the  government.  This  bonus  was 
not  " dividends,*'  "issues''  or  "profits"  of  the  in- 
vestment, within  the  meaning  of  the  provision  of  the 
wiU  in  this  regard. 

Decreed  accordingly. 
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New  Tobk  Cotinty.— Hon.  D.  G.  ROLLINS,  Sitbeo- 

GATE. — ^December,  1883. 

Jones  v.  Hameesley. 

In  fhe  maUer  of  the  probate  of  the  will  of  Louis  C. 

Hameesley,  deceased. 

Whether,  pending  a  contest  over  the  probate  of  a  decedent's  will,  the 
Surrogate  should  appoint,  as  the  temporary  administrator  of  the 
estate,  one  who  is  named  as  executor  in  the  will,  or  another,  must  be 
decided,  in  each  case,  upon  its  own  circumstances. 

Where,  to  an  application  for  a  grant  of  letters  of  temporary  adminis- 
tration to  one  so  named,  the  opposition  was  based  solely  on  the 
ground  that  he  would  be  entitled  to  letters  testamentary,  if  the  will 
should  be  established,  it  was— 

Hdd,  that  this  fact  tended  rather  to  support  than  defeat  the  petition,  a 
chance  of  saving  expense  to  the  estate  being  thereby  ensured,  and 
that  the  prayer  of  petitioner  should  be  granted. 

Successive  statutory  provisions  upon  the  subject  of  such  an  appoint- 
ment—reviewed. 

Applioatiok'  by  L.  W.  Hamersley,  decedent's 
widow,  for  a  grant  of  letters  of  temporary  administra- 
tion upon  decedent's  estate  to  Greorge  G.  Williams, 
nominated,  in  the  will  propounded,  as  an  executor 
thereof ;  opposed  by  Alfred  R.  Jones,  one  of  the  next 
of  kin,  and  others.  The  facts  appear  sufficiently  in  the 
opinion. 

Gbobob  G.  Db  Wm,  Jb.,  for  petitioner. 
John  0.  Shaw,  for  K  Langdon. 
Fbanelik  Babtlett,  for  a.  B,  Joticb, 
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The  Surrogate. — ^The  probate  of  an  instrument 
which  has  been  propounded  as  the  will  of  this  decedent 
is,  upon  various  grounds,  resisted  by  some  of  his  next 
of  kin.  Because  the  issues  thus  raised  cannot  for  the 
present  be  tried  and  determined,  the  widow  of  decedent 
petitions  the  Surrogate  to  appomt  a  temporary  admin- 
istrator, and  asks  that  letters  be  granted  to  Mr.  George 
G.  Williams,  who  is  named  by  the  disputed  paper  as 
one  of  decedent's  executors.  It  seems  to  be  agreed,  by 
all  the  parties  who  have  appeared  upon  this  motion, 
that,  pending  the  probate  controversy,  the  estate  needs 
the  care  of  a  temporary  administrator,  but  some  of 
them  oppose  the  appointment  of  Mr.  Williams  in  that 
capacity,  because  of  the  fact  that,  if  the  proponents 
shall  be  successful  in  such  controversy,  Mr.  Williams 
will  be  entitled  to  testamentary  letters.  It  is  urged 
that  the  estate  should  be  put  in  the  hands  of  some  in- 
different person.  Chapter  460  of  the  Laws  of  1837 
(§23)  empowered  the  Surrogate,  i)ending  a  probate 
controversy,  to  issue  "special  letters  of  administration 
authorizing  the  preservation  and  collection  of  the  goods 
of  the  deceased."  In  the  selection  of  such  special  ad- 
ministrator, the  Surrogate  was  allowed  full  discretion. 
The  statute  gave,  to  one  named  as  executor  in  the  dis- 
puted will,  no  priority  of  claim  to  the  appointment, 
and,  on  the  other  hand,  it  did  not  subordinate  his  claim 
to  that  of  any  other  person.  By  chapter  71  of  the 
Laws  of  1864  (§  10),  the  statute  of  1837  was  amended 
by  the  addition  of  these  words  :  "But  any  person  or 
I)ersons  named  as  executor  or  executors  .  .  .  shall 
be  first  entitled  to  any  such  special  letters,"  etc.  This 
provision  was  repealed  by  chapter  782  of  the  Laws  of 
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1867,  and  tlie  wide  discretion  given  to  the  Snrrogate  by 
the  act  of  1837  was  restored.  Though  that  act  has 
been  since  repealed,  and  this  subject  is  now  wholly  reg- 
ulated by  article  6  of  title  3  of  the  18th  chapter  of  the 
(fode  of  Civil  Procedure,  no  substantial  change  has 
been  made,  as  regards  the  question  here  under  consider- 
ation. Whether  the  Surrogate  should  appoint,  as  the 
temporary  administrator  of  a  decedent's  estate,  one 
who  is  named  as  executor  in  a  disputed  will,  or  some 
other  person,  must  be  decided,  in  each  case  that  pre- 
sents itself,  upon  its  own  particular  facts  and  circum- 
stances. I  have  sometimes  adopted  the  one  course,  and 
sometimes  the  other,  in  cases  which  have  been  sub- 
mitted for  my  determination.  Where  an  application 
for  the  appointment  of  one  named  as  an  executor  has 
been  opposed  on  account  of  his  unfriendly  relations 
with  contestants,  or  of  his  alleged  undue  influence  in 
shaping  the  testamentary  dispositions  of  the  decedent, 
or  for  some  like  cause,  such  application  has  often  been 
denied.  Here,  however,  the  only  ground  of  opposition 
seems  to  be  the  bare  fact  that  Mr.  Williams  wiU  be  en- 
titled to  testamentary  letters  if  the  paper  in  dispute 
shall  be  established  as  a  will.  Now  that  fact  of  itself 
tends  rather  to  support  than  to  defeat  the  petitioner's 
contention. 

For,  other  things  being  equal,  it  is  certainly  advisable 
to  save  to  the  estate  the  large  increased  expense  which 
would  result  from  the  selection  of  any  other  person 
than  one  of  those  named  as  executors. 

Motion  granted. 
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Nbw  York  County. — ^Hoisr.  D.  G.  ROLLINS,  Subbo- 

GATE. — ^December,  1883. 

Glaskik  v.  Sheeht. 

In  the  matter  of  the  estate  of  John  S.  Howell,  de- 
ceased. 

Although  a  contest  over  an  intermediate  account  filed  by  a  testament- 
ary trustee  is  not  expressly  authorized  by  statute,  the  same  may,  in 
a  proper  case,  be  made  the  subject  of  objection  and  inqtdry. 

But  an  investigation  as  to  alleged  improi)er  disposition,  by  Uie  trustee, 
of  the  trust  property,  and  failure  to  appropriate  income  for  the 
benefit  of  a  eeiiuique  trusty  should  be  deferred  imtil  a  judicial  settle- 
ment 

Upon  the  petition  of  Isabella  R.  Glaskin,  widow  of 
decedent,  and  one  of  the  legatees  named  in  his  will, 
Edward  C.  Sheehy,  trustee  thereunder,  filed  an  inter- 
mediate account,  to  which  petitioner  filed  objections. 

Matthew  Daly,  for  trustee, 
Qboroe  W.  Van  Siclen,  for  oiffedor. 

The  Surrogate. — The  citation  issued  herein,  at 
petitioner's  instance,  required  the  trustee  to  file  an 
intermediate  account.  Such  account  has  since  been 
presented  to  the  Surrogate.  The  petitioner  has  inter- 
posed objections  thereto,  and  claims  the  right  to  have 
the  issues  thus  raised  considered  and  determined. 
Although  there  is  no  express  provision  of  law  author- 
izing, in  a  proceeding  like  this,  the  contest  of  the  inter- 
VoL.  n.— 19. 
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mediate  account  of  a  trustee,  I  think  that  such,  au  ac- 
count may  be  made,  in  a  proper  case,  the  subject  of 
objection  and  inquiry. 

It  was  held,  by  my  predecessor,  that  an  intermediate 
account  of  an  executor  might,  even  without  express 
authority  of  law,  be  made  the  subject  of  investigation 
for  the  sake  of  testing  its  accuracy  (Estate  of  Scofield, 
3  Law  BvlletiTiy  37 ;  see,  also,  Matter  of  Douglass,  3 
Redf.^  638).  I  see  no  difference  in  principle  between 
those  cases  and  the  case  at  bar.  The  objections  which 
are  insisted  upon  by  the  petitioner  are  of  such,  a  char- 
acter, however,  that  they  need  not  now  be  considered. 
They  do  not  question  that  the  trustee  has  accounted 
for  all  the  assets  of  the  estate,  but  allege  his  improper 
disposition  of  a  part  of  such  assets,  and  a  failure  to 
make  a  proper  appropriation  of  income  for  the  widow's 
benefit.  Inquiry  as  to  these  matters  may  well  be  de- 
ferred until  the  judicial  settlement  of  the  trustee's 
account. 


>♦«- 


New  York  Coui^ty.— Hox.  D.  G.  ROLLINS,  Subro- 
gate.— ^December,  1883. 

m 

Waters  v.  Faber. 

In  the  Tnatter  of  the  estate  of  Don*  Alonzo  Cushman, 

deceased. 

Keither  Code  Civ.  Pro.,  §  2736,  nor  any  other  statute,  requires  that  two 
or  more  executors  of  an  estate  valued  at  $100,000,  or  upwards, 
though  severally  entitled  to  full  commissions  upon  principal,  are 
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limited  to  the  allowance  of  a  single  rate,  as  regards  income.     The 
double  or  triple  rate,  if  awordable  upon  the  principal  fund,  must  be 
allowed  also  upon  the  income  thereof. 
Slosson  Y.  Naylor»  arUe,  257 — distinguished. 

JuDiciAi.  settlement  of  account  of  Gustavus  W. 
Faber,  and  three  others,  trustees  under  decedent' s  will. 
Caroline  T.  Waters,  a  daughter  of  decedent,  appeared 
in  the  proceedings. 

D.  R  Jacques,  for  trustees, 

James  K.  Hill,  "Wing  &  Shoudy,  far  O.  T.  Waters, 

The  Subbogate. — The  decision  of  this  court,  in 
Slosson  V.  Naylor  (anfe,  257)y  does  not  sustain  the  claim 
of  the  contestant's  counsel,  that  these  accounting  par- 
ties are  together  entitled  to  only  one  commission  upon 
income. 

I  held,  in  the  Slosson  case,  that,  in  determining 
whether  the  value  of  a  decedent' s  personal  estate  does  or 
does  not  amount  to  $100,000,  within  the  meaning  of 
§  2736,  so  as  to  entitle  each  of  two  or  three  executors  to 
thef uU  compensation  of  a  sole  executor,  reference  must 
be  had  to  the  estate  as  it  existed  at  the  time  of  dece- 
dent' s  death,  and  that  the  income  could  not  for  that  pur- 
pose be  taken  into  consideration.  The  case  of  Savage  v. 
Sherman  {24'  JTuTiy  314),  was  referred  to  as  an  authority 
for  that  position. 

But  I  find  no  warrant  in  §  2736,  or  in  any  other 
statutory  provision,  for  claiming  that  commissions  for 
receipts  and  disbursements  are  to  be,  in  any  case, 
limited  to  the  principal  fund,  or  that  two  or  niore 

■ 

executors  of  an  estate  valued  at  $100,000  or  more, 
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each,  of  whom  has  become  entitled  to  full  commissions 
upon  principal,  are  together  limited  to  the  allowance 
of  a  single  rate  as  regards  income. 

The  letter  of  the  statute  is  in  full  accord  with  what 
I  conceive  to  be  its  spirit.  Only  the  single  rate  is  to 
be  granted,  when  the  principal  is  less  than  $100,000. 
But  if  the  principal  equals  that  sum,  or  exceeds  it  so 
as  to  permit  the  allowance  of  the  double  or  the  triple 
rate,  the  double  or  triple  rate  is  awardable  also  upon 
the  income. 


-»-«■ 


New  Tokk  Coui^ty.— Hon.  D.  G.  ROLLECf  S,  Suebo- 

GATE. — ^December,  1883. 

BeBDELL  y.   SCHELL. 

In  the  TTUxUer  of  the  estate  of  Tunis  Van  Britnt, 

deceased. 

The  evident  purpose  of  the  Code  of  Civil  Procedure  was  to  enlarge, 
rather  than  to  restrict,  the  powers  of  a  temporary  administrator  of 
a  decedent's  estate. 

Nevertheless,  under  Code  Civ.  Pro.,  §2683, — ^which  declares  that  each 
provision  of  chapter  18  thereof,  imposing  a  duty  or  liability  upon 
such  an  officer,  or  conferring  upon  the  Surrogate  power  or  authority 
with  respect  to  him,  applies  to  a  collector  appointed  before  Sep- 
tember Ist,  1880,  except  so  far  aa  repugnant  to  (he  Ioads  in  force  at  the 
time  of  his  appointment, — ^a  collector  appointed  in  1868  can  only  be 
required  to  render  ^  intermediate  account,  and  cannot  be  directed 
to  make  any  distribution  of  the  assets  among  creditors  of  the  estate. 

Accounting  of  Edward  Scliell,  special  administrator 
of  the  estate  of  decedent,  at  the  instance  of  Robert  H. 
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Berdell,  an  alleged  creditor  thereof .  The  facts  appear 
sufficiently  in  the  opinion. 

Bttbbill,  Dayisok  &  BuBBiLL.  foT  odminutrotor, 
Tracy,  Oucbtead  &  Tracy,  for  creditor. 

The  Surrogate,  ^The  special  administrator,  whose 
accounts  are  now  under  consideration  was  appointed 
in  December,  1868. 

Whether,  in  the  decree  settling  these  accounts,  pro- 
vision may  lawfully  be  made  for  a  complete  or  partial 
distribution  of  this  estate  depends  upon  the  construc- 
tion to  be  given  to  §  2683  of  the  Code  of  Civil  Pro- 
cedure. That  section  declares  that  each  provision  of 
chapter  eighteen  of  the  Code,  imposing  a  duty  or  lia- 

biUty  upon  a  temporary  administrator, 

or  conferring  upon  the  Surrogate  power  or  authority 
with  respect  to  such  temporary  administrator,  .  . 
applies  to  a  collector  or  special  administrator  appointed 
before  the  taking  effect  of  such  chapter,  except  so  far 
as  it  is  repugnant  to  the  promsions  of  the  law  in  force 
when  the  coUector  or  special  o/d/ndnistraior  was  ap- 
pointed, or  to  the  letters  issued  to  him. 

Among  the  provisions  of  the  law,  in  force  at  the 
time  of  the  appointment  of  the  special  administrator  of 
this  estate,  was  §  54  of  title  2,  chapter  6,  part  2  of  the 
Revised  Statutes  {S  Banks,  6th  ed.,  81).  That  section 
provided  as  foUows:  ^^Uppn  letters  testamentary  or 
of    administration   being  granted,    the    power    and 

authority  of  such  collector  shall  cease, 

and  such  collector  shall,  on  demand,  deliver  to  the 
executor  or  administrator  all  the  property  and  money 
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of  the  deceased  in  Ms  hands,  and  shall  render  an 
account,  on  oath,  to  the  Surrogate,  of  all  his  proceed- 
ings, upon  being  cited  for  that  purpose,  or  without 
such  citation.  Such  delivery  and  account  may  be 
enforced  by  an  order  of  the  Surrogate,  and  by  attach- 
ment to  be  issued  by  him,  as  in  other  cases  of  adminis- 
tration." 

If  this  section  were  the  only  law  in  force  when  the 
present  accounting  party  entered  upon  the  duties  of 
his  office,  its  provisions  would  not  justify  granting  the 
application  of  the  claimant  herein ;  for  they  are  re- 
pugnanffib  the  Code  provisions  above  referred  to. 

It  is  claimed,  however,  that  §  7  of  chapter  71  of  the 
act  of  1864  (see  L.  1864,  p.  109)  empowers  the  Surro- 
gate to  grant  the  reUef  which  is  here  asked.  That  sec- 
tion provides  that  at  any  time  the  Surrogate,  upon 
proper  application,  shall  require  a  special  adminis- 
trator to  account  for  all  moneys  received  by  him,  and 
that  such  proceedings  shall  be  had  on  such  accounting 
"  as  are  now  required  by  law  in  cases  of  accounting  by 
executors  and  administrators." 

But  this  section  must  be  construed  in  connection  with 
the  provision  of  the  Revised  Statutes  above  referred 
to ;  and  when  so  construed,  and  when  it  is  considered 
that  the  accounting  for  which  it  makes  provision  is 
one  that  could  be  insisted  upon  at  any  time^  it  seems 
to  me  that  it  was  simply  designed  to  afford  to  persons 
interested  in  an  estate  an  opportunity  to  ascertain  the 
nature  and  amount  of  the  funds  in  the  hands  of  a 
special  administrator  or  collector.  In  other  words,  I 
think  that  it  affords  such  relief  only  as  might  be  had 
upon  a  like  accounting  by  an  executor  or  adminis- 
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trator;  that  is,  upon  such  an  acconnting  as  is  now 
styled  in  the  Code  "intermediate,"  procured  at  the 
instance  of  a  party  interested  in  the  estate,  and  seeking 
to  ascertain  its  condition,  but  not  asking  the  payment 
of  a  claim  or  distributive  share  or  legacy  (Westervelt 
V.  Gregg,   1  Barb.  C%.,  ^75/  Smith  v.   Van  Kuren, 

2  Barb.  CTi.,  ^73;  Buchan  v.  Rintoul,  70  N.  T.,  1; 
Campbell  v.  Bruen,  1  Bra4fn  ^^i  /  Matter  of  Douglass, 

3  Redf.,  638). 

It  is  insisted  that  the  power  to  order  distribution  is 
given  by  chapter  359  of  the  Laws  of  1870.  Section  10 
of  that  act  declares  that  the  Surrogate  shall  h%re  power 
to  direct  a  special  administrator  to  pay  debts.  Although 
the  letters  issued  in  the  present  case  were  granted 
before  the  passage  of  this  statute,  there  can  be  little 
doubt,  I  take  it,  that  its  provisions  were  at  all  times 
thereafter,  until  the  Code  became  operative,  appli- 
cable to  the  special  administrator  of  this  estate.  But 
the  authority  which  the  Code  confers  upon  temporary 
administrators  it  expressly  withholds  from  such  officers 
previously  appointed,  whenever  the  exercise  of  such 
authority  is  "repugnant  to  the  provisions  of  the  law  in 
force  when  the  collector  or  special  administrator  was 
appointed.^ ^  To  ascertain  whether  there  is  such  repug- 
nancy in  the  present  case,  we  must  look,  therefore,  to 
the  condition  of  the  law  in  1868,  and  not  to  its  condi- 
tion in  1870. 

This  is  a  situation  which  the  legislature  can  hardly 
have  intended  to  bring  about ;  for  the  evident  purpose 
of  the  Code  provision  is  to  enlarge  rather  than  restrict 
the  i)owers  of  temporary  administrators,  and  by  the 
construction  which  I  have  indicated  the   authority, 


L 
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wMcL.  tMs  very  accoxintmg  party  might  have  exercised 
on  the  day  before  the  Code  went  into  oi)eration,  l3 
utterly  taken  away.  But  the  language  is  so  plain  that 
it  seems  to  me  fairly  susceptible  of  no  other  interpreta- 
tion than  that  which  I  have  put  upon  it. 

I  hold,  therefore,  that  the  decree  to  be  entered  upon 
this  accounting  should  not  direct  any  distribution  of 
assets  among  the  creditors  of  the  estate. 


>-<- 


New  York  Couimr. — ^Hon.  D.  G.  ROLLINS,  Surro- 
gate.— ^December,  1883. 

Mead  v.  Sommers. 

In   the   matter   of  the   estate   of  Aifir   Mokaghax, 

deceased. 

Code  Civ.  Pro.,  §2706,  which  proyides  for  a  proceeding  by  an  execu- 
tor, etc.,  to  discover  property  of  the  estate  withheld  from  him, 
does  not  limit  the  Surrogate's  authority  to  cases  where  petitioner 
swears  that  such  property  is  in  the  possession  or  under  the  control 
of  respondent.  If  the  Surrogate  is  satisfied  that  there  are  reasonable 
grounds  for  the  inquiry,  a  citation  must  issue. 

Application  by  Lawrence  Mead  and  Patrick  Brady, 
executors  of  decedent's  will,  for  an  order  to  examine 
Caroline  Sommers,  nnder  Code  Civ.  Pro.,  §2706,  relat- 
ing  to  property  of  a  decedent's  estate  alleged  to  be 
concealed  or  withheld. 

Jebolohan  &  Arbowsmith.  for  exectUon. 
Gratz  Nathait,  for  respondent 
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The  StJBEOGATE — ^This  is  a  proceeding  under  §  2706 
of  the  Code  of  Civil  Procedure,  whereby  decedent's 
executors  seek  to  discover  proi)erty  belonging,  as  they 
daim,  to  her  estate. 

The  respondent  has  appeared,  in  obedience  to  the 
Surrogate's  citation,  and  now  insists  by  her  counsel 
that  the  allegations  of  the  petition  do  not  afford  suffi- 
cient ground  for  directing  the  examination  of  the  re- 
spondent. 

The  statute  does  not,  as  respondent's  counsel  argues, 
limit  the  Surrogate' s  authority,  under  §  2706,  to  cases 
in  which  the  i)etitioning  executor  or  administrator  dis- 
tinctly swears  that  property  belonging  to  his  decedent's 
estate  is  in  the  possession  or  under  the  control  of  the 
party  sought  to  be  cited. 

The  citation  must  be  issued  if  the  Surrogate  is  satis- 
fied that  there  are  reasonable  grounds  for  the  inquiry ; 
and,  to  establish  the*  existence  of  such  reasonable 
grounds,  the  petition  need  only  set  forth,  upon  knowl- 
edge or  information  and  belief,  any  facts  tending  to 
sTixnjo  that  money  or  other  personal  property  which 
ought  to  be  delivered,  etc.,  is  in  the  possession  or  under 
the  control  of  the  respondent. 
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New  York  County.— Ho:?r.  D.  G.  ROLLLN'S,  Surbo- 
GATE. — ^December,  1883  ;  again^  June,  1884. 

Cadmus  v.  Oakley. 

In  the  maUer  of  the  appliccUion  for  probate  of  a  paper 
propounded  as  the  will  of  At^k  Voorhis,  de- 
ceased. 

Upon  an  application  for  the  probate  of  a  paper  propounded  as  the  will  of 
decedent,  who  was  over  80  years  of  age,  proponent  rested  after 
examining  the  two  subscribing  witnesses,  having  failed  to  prove 
either  (1)  that  any  portion  of  the  paper  was  read  aloud  at  the  time  of 
execution,  or  (2)  that  its  contents  were  mentioned  by  decedent,  or  by 
any  one  in  her  presence,  or  (3)  that  it  was  prepared  by  her,  or  that 
eho  had  read  it,  or  could  read  it. —  • 

Held,  that  additional  evidence  was  requisite,  to  justify  a  decree  admitting 
the  instrument  to  probate. 

Under  Code  Civ.  Pro.,  ch.  0,  tit  8,  art.  ^  relating  to  *'  depositions  taken 
without  the  State  for  use  within  the  State,"  made  applicable  to  Surro- 
gates' courts  by  id.,  §  2538,  an  aifidavit  in  support  of  an  application 
for  a  commission  to  take  the  deposition  of  a  witness  need  not  set 
forth  facts  and  circumstances  calculated  to  satisfy  the  court  of  the 
materiality  of  the  witness  sought  to  be  examined.  General  Rule  of 
Practice,  I^o.  83,  does  not  apply  to  such  an  affidavit. 

During  the  pendency  of  a  special  proceeding  instituted  to  procure  the 
probate  of  a  will,  and  before  proponent  had  rested,  certain  persons 
named  in  the  alleged  will  as  residuary  legatees  applied  to  the  court, 
for  a  commission  to  take  the  deposition  of  a  witness  without  the 
State  of  Now  York,  to  be  used  in  supi>ort  of  the  wiU,  inthe  pending 
proceeding,  upon  an  affidavit  of  their  attorney,  to  the  effect  that,  in 
his  opinion,  the  testimony  of  the  proposed  deponent  was  "  material 
to  the  legatees  and  proponent  inthe  prosecution  of  this  proceeding," 
his  opinion  being  stated  to  be  formed  upon  information  had  as  to 
what  such  proposed  deponent  could  and  would  swear  to.  Upon 
objection  that  the  affidavit  was  insufficient,  and  the  application  un- 
timely,— 

Jleld,  that  the  application  should  not  be  denied  on  account  of  the  failure 
of  the  affidavit  to  show  the  nature  and  materiality  of  the  proposed 
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testimony ;  nor  because  the  case  was  yet  with  proponent — this  being 
a  matter  merely  of  the  order  of  proof,  and  within  the  Surrogate's 
discretion.  • 

The  provision  of  Code  Civ.  Pro.,  §  889,  that  notice  of  an  application  for 
a  commission,  to  take  the  deposition  of  a  witness  without  the  State 
for  use  within  the  State,  "  mu&t  be  given  to  the  adverse  party,  un- 
less he  is  in  default  for  want  of  an  appearance,"  renders  it  necessary 
that  legatees  who  have  Intervened  upon  probate  proceedings,  under 
id.,  §2617,  but  not  declared  themselves  as  either  for  or  against  the 
will,  should  receive  notice  of  such  an  application  made  by  a  party 
cited. 

Petition  for  the  probate  of  decedent' s  will,  presented 
by  Gilbert  Oakley,  an  executor  therein  named ;  op- 
posed by  M,  Sanf  ord  Cadmus,  and  others,  heirs  at  law 
of  decedent.  The  facts  appear  sufficiently  in  the 
opinion. 

D.  31.  Helm,  D.  N.  Rowan  andyf,  J.  J) ayir,  for  execviors  and  pro- 
ponents, 

Chas.  E.  Tbact,  for  retiduary  legatees. 

L.  H.  Rowan  and  Geo.  W.  Lyon,  for  contestants, 

TowNSBNB  Wandell,  Special  guardian. 

The  Subrogate. — ^This  is  a  controversy  over  the  pro- 
bate of  a  paper  propounded  as  decedent's  will.  The 
proponent  has  rested,  after  examining  the  two  subscrib- 
ing witnesses.  Contestants'  counsel  now  moves  that 
probate  be  denied  the  instrument  in  question,  for  the 
lack  of  satisfactory  proof  of  its  execution.  lie  par- 
ticularly insists  that  there  is  no  evidence  from  which 
the  Surrogate  can  justly  find  that  the  decedent,  when 
she  executed  the  disputed  paper,  was  acquainted  with 
its  contents. 
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Upon  examination  of  the  evidence,  I  find  that  there 
has  been  a  failure  to  prove  any  of  the  propositions 
specified  below : 

1.  That  any  portion  of  the  paper,  save  perhaps  its 
attestation  clause,  was  read  aloud  at  the  time  of  its 
execution. 

2.  That  its  contents  were  then  the  subject  of  remark 
by  the  decedent,  or  by  any  other  person  in  her  pres- 
ence. 

3.  That  the  instrument  was  prepared  by  her  direc- 
tion, or  that  she  had  ever  read  it,  or  that  she  was  cap- 
able of  reading  it. 

Under  ordinary  circumstances,  the  law  will  presume 
that  one  has  knowledge  of  the  contents  of  a  paj)er 
which  he  subscribes  as  his  will. 

But  we  are  here  shut  up  to  the  testimony  of  two  at- 
testing witnesses,  neither  of  whom  knows  whether  or 
not  the  decedent  (who  was  over  80  years  of  age)  could 
read  for  herself  the  provisions  of  the  disputed  paper, 
or  had  in  any  manner  become  advised  of  its  con- 
tents. 

I  think  that,  as  to  this  matter,  the  proponent  ought 
to  furnish  additional  evidence.  This  may  be  done  at 
the  next  hearing  before  the  referee. 


Subsequently,  application  was  made  by  the  American 
Bible  Society  and  the  American  Home  Missionary 
Society,  named  as  residuary  legatees  in  the  alleged  will, 
for  a  commission  to  take  the  deposition  of  a  witness 
without  the  State  of  New  York,  for  use,  in  support  of 
the  proceedings  instituted  by  the  executor  for  the  pro- 
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bate  thereof.    Whereupon,  the  following  opinion  was 
filed,  in  June,  1884 : 

The  Subrogate, — ^This  is  an  application  for  the 
issuance  of  a  commission  to  take  the  deposition  of  a 
witness  without  the  State  of  New  York,  to  be  used  in 
the  proceeding  now  pending  in  this  court  for  the  pro- 
bate of  a  paper  propounded  as  decedent's  will.  It  is 
founded  upon  the  provisions  of  chapter  9,  title  3,  arti- 
cle 2  (§§  887  to  913)  of  the  Code  of  Civil  Procedure, 
which  provisions  are,  by  §  2638  of  that  Code,  made  ap- 
plicable to  a  Surrogate's  court. 

Section  887  declares  that  ^*  in  a  case  specified  in  the 
next  section,  where  it  appears  by  affidavit,  on  the  ap- 
plication of  either  party,  that  the  testimony  of  one  or 
more  witnesses  not  within  the  State  is  material  to  the 
applicant,  a  commission  may  be  issued,"  etc. 

The  affidavit  in  support  of  this  application  is  made 
by  the  attorney  for  certain  persons  named  in  the  alleged 
will  as  residuary  legatees.  *'The  testimony  of  Ann 
Blake,"  says  the  affiant,  "is,  in  my  opinion,  material 
to  the  legatees  and  proponent  in  the  prosecution  of 
this  proceeding.  My  opinion  is  formed  upon  what  her 
brother,  who,  at  my  request,  has  inquired  what  she  can 
testify  to,  says  that  she  can  and  is  willing  to  swear  to." 
Counsel  for  certain  of  the  contestants  opposes,  upon 
several  grounds,  the  issuance  of  a  commission.  His 
principal  objection  is  that  the  affidavit  is  defective,  be- 
cause of  its  failure  to  show  the  nature  of  the  testimony 
which  can  be  given  by  the  proposed  witness,  and  thus 
to  enable  the  Surrogate  to  satisfy  himself  whether  oi 
not  that  testimony  is  material. 
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There  is  a  close  resemblance  between  tlie  provisions 
of  §  887,  upon  wMch  the  present  application  is  based, 
and  those  of  §  872,  which  prescribe  what  must  be  the 
contents  of  an  aflBidavit  in  support  of  an  application  for 
the  taking  within  this  State  of  depositions  to  be  here 
nsed.  For  regulating  the  procedure  under  the  latter 
section,  the  Supreme  court  has  prescribed  a  rule  (Xo. 
83)  in  these  words  :  *  *  When  an  examination  is  required 
under  sections  870,  871  and  872  of  the  Code  of  Civil 
Procedure,  the  affidavit  shall  specify  the  facts  and  cir- 
cumstances which  show  ....  that  the  examina- 
tion of  the  person  is  material  and  necessary. ' '  The  rule 
just  quoted  is  one  of  the  '^  General  Rules  of  Practice" 
adopted  in  December,  1880.  It  is  couched  in  the  same 
language  as  No.  89  of  the  Greneral  Rules  adopted  in 
1877,  and  its  terms  vary  little  from  those  of  "No.  21  of 
the  Rules  of  1871  and  1874.  Now  the  affidavit  in  the 
case  at  bar,  if  it  is  to  be  tried  by  the  tests  which 
the  Supreme  court  has  established  as  applicable  to 
§  872  or  by  any  similar  tests,  is  manifestly  insufficient 
(Tennel  v.  Photo  Plate  Co.,  1  Law  BtU.j  S8;  Matter  of 
Bryan,  3  Ahh.  If.  C,  289;  Simmonds  v.  Hudson,  /fAbb. 
N.  C,  247;  Greer  y.  Allen,  15  Hun,  i^i?/Hale  v.  Rogers, 
m  nun,  19;  Crooke  v.  Corbin,  23  Hun,  176). 

No  authorities,  however,  have  been  cited  by  the  con- 
testant' s  counsel,  and  none  have  fallen  under  my  own 
observation,  which  hold  that  the  procedure  under 
§  887  should  be  subjected  to  the  limitations  established 
.  by  the  Supreme  court  Rule  and  the  decisions  just  cited. 
Indeed,  such  reported  cases  as  I  have  discovered  tend 
to  favor,  rather  than  to  oppose,  the  claim  of  counsel  for 
the  residuary  legatees,  that  an  affidavit  in  support  of 


NEW  YORK  COUNTY,  JUNE,  1884.         303 


CADMUS  V.  OAKLEY. 


an  application  for  a  commission  under  §  887  need  not 
ordinarily  set  forth  facts  and  circumstances  calculated 
of  themselves  to  satisfy  the  court  of  the  materiality  of 
the  witnesses  sought  to  be  examined. 

The  modes  of  procedure  established  by  the  present 
Ck>de  do  not,  in  this  regard,  essentially  differ  from  those 
in  force  before  its  enactment.  It  is  useful,  therefore, 
to  refer  to  some  of  the  earlier  decisions  of  the  courts  of 
this  State.  In  BeaU  v.  Dey  (7  Wend.,  S13\  an  applica- 
tion for  a  commission  was  opposed  upon  the  ground 
that  the  moving  aflBldavit  was  made  not  by  the  party, 
but  by  his  attorney;  and  that,  although  the  affiant 
stated  that  the  witness,  whose  examination  was  sought, 
was  material  to  the  defence,  he  did  not  add  that  he  was 
so  advised  by  counsel.  The  court  held  that  the  chal- 
lenged affidavit  was  sufficient.  The  circumstance  that 
it  did  not  set  forth  such  facts  as  to  disclose  the  mater- 
iality of  the  witness,  whose  examination  was  applied 
for,  was  not  distinctly  the  subject  of  objection;  but  the 
decision  is  instructive  as  indicating  the  general  course 
of  practice,  and  it  is  apparent  that,  if  the  affidavit  had 
been  made  by  the  party  instead  of  by  his  counsel,  a 
genersd  allegation  of  materiality  would  have  been 
deemed  sufficient. 

In  Eaton  v.  North  (7  Barb.,  631),  the  affidavit  used 
as  the  basis  of  the  application  was  made  by  the  plain- 
tiff s  attorney.  It  alleged  that  a  certain  witness  was 
material  in  the  prosecution  of  the  action,  and  that  with- 
out his  testimony  the  plaintiff  could  not  safely  proceed 
to  trial.  He  reused  to  state,  upon  inquiry,  what  facts 
Tie  expected .  to  prove  by  the  proposed  witness.  His  ap 
plication  was  thereupon  denied.    The  Supreme  court 
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held,  on  appeal,  that  this  denial  was  error;  that,  in  the 
absence  of  laches  and  of  suspicions  circumstances,  an 
applicant  for  a  commission  to  examine  a  witness  was 
not  bound  to  state  what  that  witness  was  wanted  to 
prove.  The  court  based  its  decision  in  part  upon  Peo- 
ple V.  Vermilyea  (7  Cowen,  S69)y  and  likened  an  appli- 
cation for  a  commission  to  take  testunony  to  a  motion 
for  the  postponement  of  a  trial  on  the  ground  of  the 
absence  of  witnesses.  The  affidavit  in  People  v.  Ver- 
milyea, in  fact,  contained  allegations  which  establisl^ed 
tVe  materiality  of  the  testimony  of  the  absent  witness. 
But  the  Supreme  court  said  (Savage,  Ch.  J.,  pronounc- 
ing the  opinion) :  "  This  waa  going  further  than  was 
necessary  in  the  first  instance,  unless  laches  were  im- 
putable." 

In  support  of  the  decision  in  the  case  just  cited,  see 
also  Hooker  v.  Rogers  {6  Cowen^  577);  Pulver  v.  His- 
erodt  {3  Ilaw.  Pr,^  p)\  Onderdonk  v.  Ranlett  (3  fftU, 
323) 'y  Ogden  v.  Payne  {S  Cowen,  15)\  De  Shay  v.  Persse 
{9  Abb.,  289,  note). 

Upon  the  whole,  therefore,  I  conclude  that,  in  the 
proceedings  at  bar,  the  motion  for  a  commission  ought 
not  to  be  denied  because  of  any  shortcomings^  in  the 
affidavit  upon  which  it  is  founded. 

Certain  other  objections  have  been  urged  by  counsel 
for  the  contestants.  It  is  claimed  that  the  case  is  now 
with  the  proponents,  and  that,  until  they  have  con- 
cluded, residuary  legatees  should  not  be  sufEered  to  in- 
troduce the  testimony  of  a  witness  called  at  their  own 
instance.  This  is  a  matter  of  the  order  of  proof,  and  is 
purely  within  the  discretion  of  the  Surrogate. 

If  the  proposed  witness  is  to  be  examined,  I  think 
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that  snchL  examinatioii  may  properly  be  had  at  once. 
A  more  serious  objection  is  involved  in  the  claim  that 
the  applicant  has  not  brought  before  the  court  all  par- 
ties entitled  to  notice.  Such  notice  must,  in  accordance 
with  §889,  be  given  to  the  "  adverse  party." 

Now  certain  legatees  have  appeared  in  these  proceed- 
ings, as  they  have  had  the  right  to  do  under  §  2617  of 
the  Code,  and,  so  far  as  the  record  discloses,  they  have 
not  as  yet  declared  themselves  as  supporting  or  oppos- 
ing probate. 

The  question  whether  or  not  they  are  ^^  adverse 
parties"  within  the  meaning  of  §889  is  one  which  is 
not  free  from  doubt.  Unless  they  have  already  received 
notice  of  this  application,  it  is  certainly  prudent  to 
notify  them  before  entering  an  order  upon  this  motion. 

I  think,  too,  that  in  view  of  the  provisions  of  §896, 
declaring  that  §§  893  and  894  "  are  not  applicable  where 
the  adverse  party  is  an  infant,"  whatever  commission 
is  issued  should  be  limited  to  an  examination  by  written 
interrogatories. 


->-♦- 


New  York  County.— Hoic.  D.  G.  ROLLINS,  Surro- 
gate.— ^December,  1883. 

Wolfe  y.  Wolfe. 
In  the  maiter  of  the  estate  of  Joel  Wolfe,  deceased. 

A.  decedent  who  provides  in  his  will,  for  the  payment  of  **  testamentary 
charges  "  must  be  deemed,  in  the  absence  of  evidence  to  the  contrary, 
to  have  had  in  contemplation  the  possibility,  at  least,  of  an  earnest 
Vol.  n.— 20 
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and  X)er8istent  effort  to  defeat  his  purposes,  involving  long  and  ex 
pensive  litigation  before  the7  are  finally  made  effective. 

Testator,  by  his  will,  directed  the  payment  of  debts  and  of  funeral  and 
testamentary  charges  and  expenses,  set  apart  $5,000  for  ornamenting 
a  burial  plot,  gave  certain  specific  legacies,  and  then  devised  and  be- 
queathed the  residue  to  his  executors  in  trust  "to  collect  and  re- 
ceive the  rents,  issues/' etc.,  and,  after  paying  thereout  all  proper 
and  necessary  costs,  charges  and  expenses,  to  pay  $8,000  of  the  balance 
to  the  widow  annually,  during  her  life  or  widowhood,  and  the  re- 
mainder of  the  balance  to  nieces,  with  a  bequest  over,  of  the  princi- 
pal. 

The  executors  having  exx)ended  certain  moneys  in  payment  for  legal  ser- 
vices rendered  by  their  counsel  in  a  proceeding  for  revocation  of  the 
probate  of  their  testator's  will,  it  was,  upon  their  accounting, — Held, 

1.  That  the  will,  in  providing  for  the  payment  of  "testamentary 
charges  and  expenses,"  gave  positive  instructions  to  charge  such  ex- 
penditures wholly  to  the  principal  of  the  estate. 

3.  That  the  provision,  in  the  residuary  clause,  for  the  payment  of  "costs, 
charges  and  expenses  "  out  of  income,  referred  only  to  such  as  might 
be  appropriately  incurred  in  the  administration  of  the  particular 
trust  fund  by  that  clause  established. 

8.  That  an  additional  reason  for  this  construction  arose  from  the  fact 
that  the  disposition  in  the  widow's  favor  was  an  annuity,  and  there- 
fore such  a  bequest  as  the  law  would  generally  require  to  be  dis- 
charged without  deductions,  unless  the  will  directed  otherwise. 

Upon  the  judicial  settlement  of  the  account  of  Sam- 
uel D.  Babcock  and  Joel  B,  Wolfe,  surviving  execu- 
tors of  the  wiU  of  decedent,  a  contest  arose  as  to 
whether  certain  expenses  should  be  charged  to  princi- 
pal or  income.  The  wiU  devised  and  bequeathed  the 
residue  to  the  executors,  in  trust  to  collect  the  rents,  in- 
come, etc.,  and  pay,  out  of  the  amount  thereof,  $8,000 
to  his  widow,  during  her  life  or  widowhood,  and  the 
balance  thereof  to  unmarried  nieces,  for  the  same  period 
with  remainder  over.  Further  facts  appear  in  the  opin- 
ion. 

Wlliam  Jay,  for  executors. 
IsRASii  S.  Spbkgeb,  far  loidow. 
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Wit  Q.  BTERLma,  far  Sarah  C,  Wolfe  and  another,  legatees  in  remain- 
der. 

The  Subbogate. — The  executors,    whose   accounts 

F 

are  before  me  lor  settlement,  have  expended  certain 
moneys  in  payment  for  legal  services,  rendered  by  their 
counsel  in  a  proceeding  for  the  revocation  of  the  pro- 
bate of  their  testator's  will.  I  am  asked  to  determine 
whether  or  not,  under  aU  the  circumstances  here  dis- 
closed, these  expenses  should  be  wholly  charged  to  the 
principal  of  the  estate.  It  is  a  well  established  rule 
that  where,  because  of  the  ambiguous  language  of  a 
will,  a  controversy  has  arisen  as  to  the  testamentary 
purposes  of  its  maker,  the  attendant  costs  and  expenses 
are  chargeable  upon  the  principal  estate  or  fund  to 
which  such  controversy  relates.  I  think  that,  by  parity 
of  reasoning,  a  similar  rule  should  obtain  in  resx)ect  to 
expenses  of  ^mch  litigation  as  is  here  the  subject  of  con- 
sideration. It  is  clear  that,  if  the  grounds  upon  which 
the  probate  of  Joel  Wolfe's  wiU  was  sought  to  be  re- 
voked had  been  sustained  by  the  Surrogate,  that  instru- 
ment would  have  been  held  utterly  invalid  in  aU  its 
provisions.  I  should  hold,  therefore,  even  in  the  ab- 
sence of  any  special  direction  of  the  testator,  that  aU 
expenses,  connected  either  with  the  original  probate 
or  with  the  proceeding  for  revocation,  should  be  dis- 
charged out  of  the  corpus  of  the  estate.  But  I  find  in 
the  will  itself  what  seems  to  me  to  be  positive  instruc- 
tions for  the  adoption  of  this  very  course.  By  its  first 
clause,  the  testator  directs  his  executors  to  pay  all  his 
^^  just  debts  and  funeral  and  testamentary  charges  and 
expenses.''  I  think  that  the  items  here  under  consid- 
eration are  within  the  meaning  of  the  expression  just 
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quoted.  It  is  needless  to  speculate  whether  the  testa- 
tor, when  he  made  and  executed  his  will,  was  appre- 
hensive that  an  attack  might  be  made  upon  it,  or 
whether,  tf  he  expected  such  an  attack,  he  had  in  mind 
the  precise  form  it  would  assume,  or  the  source  from 
which  it  would  come,  or  the  amount  of  expense  it  would 
occasion.  Nowadays,  when  one  provides  by  will  for 
the  payment  of  "testamentary  charges,"  it  must,  I 
think,  be  taken  for  granted,  in  the  absence  of  evidence 
to  the  contrary,  that  he  has  in  contemplation  the  pos- 
sibility, at  least,  that  there  will  be  an  earnest  and  per- 
sistent effort  to  defeat  his  purposes,  and  that  only  after 
long  and  tedious  and  expensive  litigation  will  they  be 
finally  made  effective. 

Counsel  for  the  executors  find,  in  the  fifth  clause  of 
the  wiU,  what  they  deem  an  indication  that  the  tes- 
tator wished  such  disbursements  as  are  hete  under  re- 
view to  be  deducted  from  income. 

By  the  clauses  which  precede  the  fifth,  the  testator 
first  directs  the  payment  of  debts  and  of  funeral  and 
testamentary  charges,  then  sets  apart  $5, 000  for  putting 
a  burial  plot  in  order,  and  then  gives  certain  legacies 
of  furniture,  plate,  etc.  By  the  fifth  clause  itself,  he 
devises  and  bequeaths  ^HTie  resty  residue  avd  re- 
Toainder^^  of  his  estate  to  his  executors  intrust,  "to 
collect  and  receive  the  rents,  issues,  profits  and  income 
thereof,  and,  after  paying  thereout  all  proper  and 
necessary  costs,  charges  and  expenses,  to  pay,"  etc. 

I  should  not  regard  this  provision  as  an  instruction 
to  charge  the  income  with  the  legal  expenses  of  the 
probate  controversy,  even  in  the  absence  of  the  express 
direction  in  the  first  clause.    For,  by  the  expression 
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"proper  and  necessary  costs,  charges  and  expenses," 
the  testator  meant,  I  take  it,  snch  costs,  charges  and 
expenses,  and  such  only,  as  might  appropriately  be  in- 
curred in  the  administration  of  the  particular  trust 
fund  for  which  the  fifth  clause  provides. 

The  fact  that  the  provision  for  the  widow  is  an 
annuity,  and  is,  therefore,  such  a  bequest  as  the  law 
would  generally  require  to  be  discharged  without  de- 
ductions, unless  the  will  directed  otherwise,  is  an 
additional  reason  why  such  provision  should  not  be 
made  to  contribute  toward  the  payment  of  the  charges 
in  question  (Whitson  v.  Whitson,  63  iT.  F.,  J^Sl).  And 
this  leads  me  to  say  that  the  will,  as  a  whole,  evinces 
the  purpose  of  the  testator  to  secure  to  his  widow,  in 
any  event,  the  full  amount  of  the  legacy  in  her  favor. 

In  case  the  income,  therefore,  should  hereafter  be 
found  inadequate  to  discharge  her  annuity,  I  think 
that  she  is  entitled  to  resort  to  the  corpus  of  the  estate 
to  supply  the  deficiency  (Dixon  v.  Manning,  1  Dem.^ 
581;  Pierrepont  v.  Edwards,  S5  K.  T.,  128). 


»-<- 


New  York  Coui^ty.— Hon.  D.  G.  ROLLINS,  Surko- 

GATE. — ^December,  1883. 

Barey  y.  Brown. 

In  the  matter  of  the  probate  of  the  wUl  of  Hippolyte 

Barry,  deceased. 

The  publication  of  a  will  may  be  made  to  the  subscribing  witneasea  on 
difTerent  occasions,  and  when  they  are  apart  from  each  other. 


I    • 
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JL  will  cannot  be  revoked  by  an  instrument  executed,  as  a  testamentary 
paper,  in  the  presence  of  only  one  subscribing  witness. 

Petition'  for  the  probate  of  decedent's  will,  pre- 
sented by  Kathleen  E.  Brown,  one  of  the  legatees 
therein  named ;  opposed  by  Adele  Barry,  and  another, 
decedent' s  heirs  at  law  and  next  of  kin.  The  facts 
appear  sufficiently  in  the  opinion. 

Thos.  H.  HuBiKT,  for  proponent, 
"WiEEKES  &  FoRSTBR,  foT  contettanU, 

The  Sueeogate. — ^The  paper  propounded  as  the  will 
of  this  decedent  was  executed  by  him  in  substantial 
compliance  with  the  formalities  prescribed  by  law.  He 
made  to  each  of  the  attesting  witnesses  sufficient 
acknowledgement  of  his  signature,  and  his  publication 
of  the  disputed  paper  as  his  will  is  proved  to  my  satis- 
faction. It  is  an  unimportant  circumstance  that  this 
acknowledgement  and  publication  were  made  to  the 
witnesses  on  different  occasions,  and  when  they  were 
apart  from  each  other  (Hoysradt  v.  Kingman,  22  If.  J"., 

The  contestant  claims  that  the  wiU  here  propounded 
was  revoked  by  another  instrument,  executed  three 
years  later.  The  evidence  shows  that  such  an  instru- 
ment was  prepared,  and  that  it  was  executed  in  the 
presence  of  one  witness  as  a  testamentary  paper.  And 
that  is  all. 

Now  the  circumstances  under  which  a  will  once  duly 
executed  can  be  revoked  are  distinctly  specified  by 
the  Eevised  Statutes  {2i.  S.,  part  2,  ch.  6,  tit.  Jf,  §  ^). 
^^TSo  will  in  writing,"  says  that  section,  "except  in 
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the  cases  hereinafter  mentioned,  nor  any  part  thereof, 
shall  be  revoked  or  altered  otherwise  than  by  some 
other  win  in  writing,  or  some  other  writing  of  the  tes- 
tator declaring  such  revocation  or  alteration,  and  exe- 
cuted with  the  same  formaZities  vMh  which  the  will 
itself  was  required  hy  law  to  be  execiUed.^^ 

The  excepted  cases  are  not  such  as  can  be  claimed  to 
have  any  application  to  the  case  at  bar. 

A  decree  may  be  entered  admitting  to  probate  the 
will  of  1876. 


-»-4- 


New  York  CoTraTY.— Hon.  D.  G.  ROLLINS,  Surro- 
gate.— December,  1883. 

Murray  v.  Vaxderpoel. 

In   the  rrudter  of  the  estate  of  Oliver  Charuck, 

deceased. 

Execatora  of  the  will  of  a  deceased  executor,  who  are,  in  their  repre- 
sentative capacity,  parties  interested  in  the  first  decedent's  estate,  and, 
as  such,  petition  for  a  judicial  settlement  of  the  account  of  the  surviv- 
ing  executors  of  the  will  of  the  first  decedent,  cannot  be  compelled, 
at  the  instance  of  respondents,  to  account,  in  the  same  proceedings, 
for  the  doings  of  their  own  decedent,  as  a  co-executor  with  respondents. 

Oliver  Charuck,  by  his  will,  appointed  his  widow, 
Jane  M.,  executrix,  and  resi)ondents  executors  thereof, 
and  set  apart  one  third  of  his  estate  for  the  use  of  his 
said  widow  for  life,  with  power  to  her  to  dispose  of  the 
principal  by  her  wilL  She,  dying,  exercised  this  power 
by  giving  such  principal  to  her  executrices,  Jane  A. 
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Murray  and  anotlier,  tlie  petitioners  in  tliis  proceeding, 
in  trust. 

Said  petitioners  alleged  that  they,  as  sucli  executrioes, 
were  legatees  under  the  will  of  Oliver,  and  prayed  that 
the  respondents,  A.  J.  Yanderpoel,  and  another,  sole 
suTTiving  executors  of  the  latter  will,  render  and  pro- 
cure a  judicial  settlement  of  their  account.  Where- 
upon those  executors  interposed  answers  alleging  that 
Jane  M.  Charlick,  lately  a  co-executrix  with  them,  took 
a  large  and  important  part  in  the  administration  of 
Oliver's  estate,  and  that  a  proper  accounting  and  settle- 
ment could  not  be  had  without  an  accounting  of  the 
proceedings  of  Jane  as  such  executrix,  and  praying  for 
citations  to  petitioners  to  appear  and  account  in  the 
same  proceedings;  which  citations  were  issued. 

Richards  &  "Brows,  for  petitioners. 

A.  II.  Yanderpoel,  and  R.  S.  Greer,  for  respondents. 

The  Surrogate. — The  answer  of  Oliver  Charlick's 
surviving  executors,  to  the  application  of  the  petition- 
ers herein  for  an  accounting,  and  the  citation  issued  in 
accordance  with  the  prayer  of  that  answer,  furnish  no 
ground  for  denying  such  application,  or  for  requiring 
these  petitioners  to  file  an  account  of  the  proceedings 
of  their  testatrix,  as  executrix  of  this  decedent.  It  is 
evident  that  the  answer  in  question  has  been  interposed, 
and  the  citation  issued,  upon  the  notion  that  the  ex- 
ecutrioes of  the  deceased  executrix  could  themselves  be 
compelled  to  account  in  this  proceeding.  Such  is  not 
the  case.  These  respondents  may  institute  a  separate 
proceeding  against  them  for  the  purpose  of  requiring 
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them  to  acconnt  for  such,  property  of  the  original  tes- 
tator as  has  come  to  their  hands  from  their  testatrix 
(Code  Cir,  Pro.,  %2606;  LeCount  v.  LeCount,  1  Dem- 
arestj  29\  or  an  accounting  maybe  enforced  in  the  estate 
of  Jane  M.  Charlick,  against  her  executrices,  for  estab- 
lishing any  liability  of  her  estate  to  the  estate  of  Oliver 
Charlick  by  reason  of  her  administration  of  her  trust 
as  his  executrix  (Maze  v.  Brown,  antCy  SIT). 

But  the  citation  complained  of  by  these  petitioners 
must  be  quashed. 


-►♦4- 


New  Toek  Couittt.— Hoit.  D.  G.  ROLLINS,  Sitbbo- 

GATE, — January,  1884. 

POITN'TAIK  V.    CaBTEB.* 

InthemaUer  of  the  appli/xitum  for  rei^ocatum  of  pro- 
bate of  the  vnU  of  Caroline  A.  Dustait,  dececised. 

Code CiY,  Pro.,  §  2517,  first  sentence,  reads  :  "The  presentation  of  a 
petition  is  deemed  the  commencement  of  a  special  proceeding,  within 
the  meaning  of  any  provision  of  this  act  which  limits  the  time  for  the 

*  Compare  Pryer  v.  Clapp  (i  Dem.,  S87),  A  construction  of  the  first 
sentence  of  Code  Civ.  Pro.,  §  2517,  whereby  it  should  he  read : 
'  The  presentation  of  a  petition  is  deemed  the  commencement  of  a  special 
proceeding,  within  the  meaning  of  any  provision  of  this  act  which,  in 
toUdem  verbis,  limits  the  time  for  the  commencement  thereof* — i,e., 
within  the  meaning  of  any  section  of  the  Code,  in  the  nature  of  a  time- 
limitation,  which  employs  the  very  word  "  commencement,"  and  thereby 
raises  the  question,  what  is  deemed  the  commencement, — would  negative 
the  application  of  that  section  to  such  another  as  §  2648,  which  says  :  "  a 
X>etition  must  be  presented  .  .  .  within  one  year,"  and  contains  the 
latent  germs  of  no  inquiry.  Is  §  2648  a  provision  which  limits  the  time 
for  the  commencement  of  a  special  proceeding,  or  one  which  limits  the 
iimo  for  the  presentation  of  a  petition? 
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oommencement  thereof. "  The  requirement  of  the  remainder  of  that 
section,  that,  **in  order  to  entitle  the  petitioner  to  the  benefit  of  this 
section,  a  citation,  issued  upon  the  presentation  of  the  petition,  must 
within  sixty  days  thereafter  be  served upon  the  ad- 
verse party,  or  upon  one  of  two  or  more  adverse  parties  who  are 
jointly  liable  or  otherwise  united  in  interest/'  means  that,  if  there 
are  two  or  more  adverse  parties,  service  upon  one  of  them  alone, 
will  never  be  sufficient,  save  in  cases  where  the  rest  are  jointly  liable 
with  him,  or  are  otherwise  united  in  interest 

The  term  "  united  in  interest,"  in  said  section,  implies  identity  of  interest 
or  joint  interest,  as  distinguished  from  similarity  or  conmiunity 
thereof. 

A  petition  to  revoke  the  probate  of  decedent's  will  having  been  presented 
by  certain  of  the  next  of  kin  within  the  year  specified  in  Code  Civ. 
Pro.,  g  2648,  the  citation  issued  thereupon  was  duly  served,  within 
sixty  days,  upon  the  executor,  but  was  not  served  within  that  time 
upon  the  residuary  legatee  or  any  other  person  entitled  to  be  made 
a  party,  nor  was  publication  commenced  within  that  time.  Upon 
motion  of  the  executor  and  the  residuary  legatee  to  dismiss  the  pro- 
ceeding,— 

Held,  that  the  executor  was  not  "united  in  interest,"  with  any  of  the 
other  parties;  that,  therefore,  service  upon  the  former  did  not 
avail,  under  §  2517,  to  save  petitioners'  remedy;  and  that  the  motion 
should  be  granted. 

Eieldf  further,  that  this  conclusion  was  not  affected  by  the  circumstance 
that,  within  the  sixty  days,  the  Surrogate  had,  upon  the  application 
of  petitioners,  granted  orders  extending  the  time  for  the  return  of  the 
eiteUion,  and  giving  direction  for  service  by  publication  upon  certain 
parties,  as  those  orders  did  not  attempt  to  enlarge  the  time  within 
which  the  citation  should  be  served,  or  to  grant  delay  in  the  first 
publication. 

Consolidated  applications  by  William  and  Samuel 
Gtedney,  next  of  kin  of  decedent,  and  by  Norman  Foun- 
tain, attorney  in  fact  for  others,  to  revoke  tlie  probate 
of  her  will,  whereby  Margaret  D.  Griswold  was  consti- 
tuted residustry  legatee  and  devisee.  Further  facta 
appear  in  the  opinion. 

Bablow  &  Olnet,  for  petitioner, 

K  E.  IlOBiN8oif,/<?r  Walter  Carter,  executor. 


NEW  YORK  COUNTY,  JANUARY,  1884.     816 


F0U17TAIK  Y.  CABTER. 


The  Surrogate. — ^I  am  asked  to  dismiss  a  proceed- 
ing which  seeks  the  revocation  of  the  probate  of  this 
decedent's  will.  It  is  provided  by  the  Code  of  Civil 
Procedure  (§  2648)^  that  (except  in  certain  cases  which 
need  not  here  be  specified)  a  petition  for  snch  revocation 
must  be  presented  within  one  year  after  the  recording 
of  the  decree  admitting  the  will  to  probate.  Succeed- 
ing sections  provide  that,  upon  presentation  of  such 
petition,  a  citation  must  issue  to  the  executor,  the  de- 
visees and  legatees  named  in  the  wiU,  and  all  persons 
who  were  parties  to  the  proceeding  in  which  probate 
was  granted,  and  that,  upon  the  return  of  such  citation, 
the  Surrogate  must  proceed,  etc. 

The  decree  admitting  this  will  to  probate  was  re- 
corded June  29th,  1882.  The  petition  before  me  was 
filed  within  a  year  thereafter — ^to  wit,  on  June  28th, 
1883 — ^and  citations  were  granted  thereon,  which  were 
made  returnable  on  September  4th,  1883.  It  is  admit- 
ted that  this  citation  was  duly  served  upon  the  execu- 
tor, but  it  is  insisted,  both  by  the  executor's  counsel 
and  by  counsel  for  a  residuary  legatee,  who  unite  in 
this  motion  to  dismiss,  that  due  service  has  not  been 
made  upon  any  of  the  other  persons  entitled  to  be 
cited. 

Section  2617  of  the  Code  provides  that  the  presenta- 
tion of  a  petition  shall  be  deemed  the  commencement 
of  a  special  proceeding  within  the  meaning  of  any  pro- 
vision of  the  Code  limiting  the  time  for  sucl;  commence- 
ment. It  further  declares  that,  "  in  order  to  entitle 
the  petitioner  to  the  benefit  of  this  section,  a  citation 
issued  upon  the  presentation  of  the  petition  must,  with- 
in sixty  days  tTiereqfter  be  served,  as  prescribed  in  sec- 
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tion  2520  of  this  act,  upon  the  adverse  party  or  Tiix>n 
one  of  two  or  more  adverse  parties  who  are  Joindy 
liable  or  otherwise  united  in  interest  /  or,  within  the 
same  time,  the  first  publication  thereof  must  be  made, 
pursuant  to  an  order  made  as  prescribed  in  section 
2522  of  this  act." 

Whatever  doubts  may  suggest  themselves  as  to  the 
proper  construction  of  certain  language  in  this  section, 
which  will  be  hereafter  the  subject  of  consideration, 
the  requirement  that  service  shall  be  made  upon  *^  the 
adverse  party,"  or  upon  ^^  one  of  two  or  more  adverse 
parties  who  are  jointly  liable  or  otherwise  united  in  in- 
terest," must  be  interpreted  as  meaning  that,  if  there 
be  two  or  more  adverse  parties,  service  upon  one  of 
them  alone  will  never  be  sufficient,  save  in  cases  where 
the  rest  are  "  jointly  liable  "  with  him,  or  are  "other- 
wise united  in  interest." 

Assuming  this  interpretation  to  be  correct,  the  ques- 
tion next  presents  itself — ^In  what  relation  do  the  "ad- 
verse parties  "  stand,  who  are  here  entitled  to  bo  cited! 
It  seems  to  be  claimed  by  the  petitioners  that  the  ser- 
vice of  the  citation  upon  the  executor  was  service  upon 
an  adverse  party,  so  united  in  interest  with  the  other 
persons  required  by  §  2649  to  be  cited,  as  to  entitle  the 
petitioners  to  prosecute  this  proceeding,  even  though 
service  upon  such  other  persons  be  admitted  to  be  de- 
fective because  not  made  within  sixty  days  from  the 
filing  of  the  petition.  But  the  term  "united  in  in- 
terest ' '  seems  to  me  to  involve  the  idea  of  identity  of 
interest,  or  joint  interest,  as  distinct  from  similarity  or 
community  of  interest.  The  use  of  the  term  "united 
in  interest,"  in  connection  with  the  term  "jointly  liable" 
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plainly  suggests  this  construction.  Similar  language 
was  employed  in  §99  of  the  old  Code  of  Procedure 
(  VoorhieSj  10th  ed.^  83).  That  section  provided  that 
''an  action  is  conunenced  as  to  each  defendant  when 
the  summons  is  served  on  him,  or  on  a  co-defendant 
who  is  a  joint  contractor  or  otherwise  united  in  interest 
with  him."  These  words  came  upon  the  statute  book 
in  1851,  and  were  substituted  for  §  79  of  the  Code  as 
originally  passed,  which  provided  that  an  action  should 
not  be  deemed  commenced,  etc.,  unless  it  should  appear 
that  the  summons  or  other  process  therein  had  been 
"duly  served  upon  the  defendants  or  one  of  tJiem.'^^ 
The  section  was  doubtless  thus  amended  to  obviate  l 
construction,  that  else  might  fairly  enough  have  been 
put  upon  it,  that  service  upon  any  one  of  several  de- 
fendants would  be  the  commencement  of  an  action  as 
to  aZZ,  and  to  make  it  plain  that  only  in  case  where  de- 
fendants were  ''joint  contractors  or  otherwise  united 
in  interest"  would  a  service  upon  one  of  them  be 
deemed  a  commencement  of  an  action  as  to  any  other. 
Section  119  of  the  old  Code  of  Procedure  and  §  448 
of  the  present  Code,  afford  other  instances  of  the  use 
of  the  term  in  dispute.  The  latter,  which  has  taken 
the  place  of  the  earlier  provision,  does  not  essentially 
differ  from  it.  Substantially  the  following  language  is 
used  in  both :  "Of  the  parties  to  the  action,  those  who 
are  united  in  interest  must  be  joined  as  plaintiffs  or  de- 
fendants, but  if  the  consent  of  any  one  who  should 
have  been  joined  as  plaintiff  cannot  be  obtained,  he 
may  be  made  a  defendant,  the  reason  therefor  being 
stated  in  the  complaint;  and  when  the  question  is  one 
of  a  common  or  general  interest  of  many  persons,  or 
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where  the  parties  are  very  numerous,  and  it  may  be 
impracticable  to  bring  them  all  before  the  court,  one  or 
more  may  sue  or  defend  for  the  benefit  of  all." 

The  meaning  of  the  term  "united  in  interest,"  as 
used  in  the  provision  just  cited,  was  the  subject  of  con- 
sideration in  the  case  of  McKenzie  v.  L' Amoreux  {11 
Barb. J  616).  TTakkts,  J.,  in  pronouncing  the  opinion 
of  the  court,  says:  *'The  distinction  between  parties 
who  are  united  in  interest^  and  those  who  have  a  com- 
mon or  general  interest,  is  aptly  illustrated  id  this  very 
case.  By  her  will,  the  testatrix  gave  to  the  children  of 
her  deceased  sister  a  legacy  of  $400.  The  plaintiffs 
James,  Elizabeth  and  George  are  those  children.  They 
are  jointly,  not  severally,  entitied  to  the  legacy.  like 
three  partners  suing  for  a  debt  due  to  them  as  partners, 
they  are  united  in  interest,  and  must  be  joined  as 
parties.  But  the  parties  Isabella  and  Barbara  are 
each  entitled  to  a  separate  legacy.  They  have  a  com- 
mon interest  in  establishing  the  will,  and  having  a  fund 
providing  for  the  payment  of  the  legacies,  but  they 
are  not  united  in  interest  with  each  other  or  the  other 
legatees."  So,  too,  in  Jones  v.  Felch  {SBosw.j  66)  and 
in  Bucknam  v.  Brott  {35 Barb. ^  B98\  the  term  "united 
in  interest,"  as  used  in  §  119,  is  so  construed  as  not  to 
bring  within  that  category  persons  standing  ia  such  re- 
lation to  each  other  as  the  parties  to  the  proceeding  at 
bar. 

The  construction  which  the  courts  have  put  upon 
the  language  in  question,  in  the  cases  above  cited,  must 
be  adopted  in  the  interpretation  of  §  2517  of  the  exist- 
ing Code.  The  executor,  upon  whom  the  citation  was 
duly  served,  is  not  "united  in  interest"  with  the  resid- 
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nary  legatee,  or  with  the  other  persons  entitled  to  be 
parties  hereto,  none  of  whom'  were  served  within  the 
sixty  days  allowed  by  law  for  snch  service. 

Counsel  for  the  persons  in  whose  behalf  these  pro- 
ceedings have  been  conducted  insist  that,  even  if  this 
interpretation  of  the  statute  be  admitted  to  be  correct, 
they  are  not  amenable  to  its  restrictions,  because  of 
certain  supplementary  proceedings  instituted  by  them, 
and  certain  orders  of  the  Surrogate  in  connection  there- 
with. 

As  has  been  stated  already,  the  original  petition  was 
filed  on  July  28th,  1883,  and  the  citation  for  which  it 
prayed  was  issued  on  the  succeeding  day.  This  cita- 
tion was  made  returnable  on  September  4th.  On  the 
24th  of  July,  counsel  presented  to  the  Surrogate  an 
aflB-davit,  aUegiQg  that  many  of  the  next  of  kin  and 
heirs  at  law  of  the  decedent  were  non-residents  of  the 
State  of  New  York  ....  that  the  names  and 
residences  of  some  of  them  were  unknown,  and  could 
not,  after  due  diligence,  be  found;  that,  because  of 
unavoidable  delays,  no  application  had  been  made  for 
an  order  to  serve  citation  by  publication,  and  that 
there  was  not  sufficient  time  to  duly  publish  the  same 
before  the  return  day. 

The  Surrogate  was,  therefore,  asked  to  extend  the 
time  for  the  return  of  the  citation^  and  to  give  direc- 
tion for  service  by  publication  upon  certain  persons 
named. 

This  was  done  by  orders  entered  on  the  24th  and  28th 
of  July,  and  the  citation  was  directed  to  be  amended 
so  as  to  be  returnable  on  October  25th,  instead  of  Sep- 
tember 4th. 
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But  it,  nevertheless,  appears  tliat.publication  was  not 
commenced  until  the  3rd  of  September,  more  than  sixty 
days  after  the  filing  of  the  petition,  and  that,  up  to 
that  time,  no  service  was  made  upon  any  person  entitled 
to  be  cited  except  the  executor.  It  is  plain  that  the 
July  order  did  not  attempt  to  enlarge  the  time  withm 
which  the  citation  should  be  served,  or  to  grant  delay 
in  the  first  publication. 

This  proceeding  must,  therefore,  be  dismissed.  Of 
course,  the  application  for  a  further  extension  of  the 
return  day  falls  with  it. 

Ordered  accordingly. 


-»-«- 


New  Toek  ComrrT.— Hok.  D.  G.  ROLLINS,  Sureo- 
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JOURNAXTLT  V.    FeREIS. 

In  the  TTudter  of  the  judicial  settlement  of  the  axicomii 
of  OsoAE  C.  Feeeis,  and  anoth^^  trustees  UTvder 
the  will  of  Thomas  T.  Feeeis,  deceased. 

It  is  no  ground  for  overruling  objections  to  an  account  that  a  copy  of 
the  objections  has  not  been  served  upon  the  attorney  for  the 
accounting  party,  where  the  same  have  been  filed,  and  objectors 
counsel  has  been  heard  without  opposition  before  the  referee  to  whom 
the  account  was  referred. 

The  claim  of  an  accounting  party  to  be  credited  with  a  disbursement 
made  by  him  as  an  "expense  of  administration,"  does  not  stand 
upon  the  same  footing  as  claims  to  be  credited,  ex  gr- ,  with  payment 
of  a  debt  of  decedent.  In  the  latter  case,  it  seems,  an  unaasailed 
voucher  throws  upon  an  objector  the  burden  of  disproving,  if  dis- 
puted, the  justice  and  reasonableness^  as  well  as  the  fact,  of  payment 


NEW  YORK  COUNTY,  JANUARY,  1884.     S21 


JOUBNAITIiT  T.  FERRIS. 


In  iho  former,  the  Surrogate  being  authorized  to  allow  credit  only  for 
disbursements  which  are  necessary,  just  and  reasonable  (2  R.  S.,  98, 
§  58),  he  must  be  satisfled  by  competent  proof,  that  such  as  he  aUows 
are  of  that  character. 

Testamentary  trustees,  upon  the  Judicial  settlement  of  their  account, 
asked  for  the  allowance  of  payments  aggregating  $7,800,  made  for 
services  rendered  to  them  in  the  administration  of  their  trust,  such 
as :  receiving  funds  from  them,  examining  and  valuing  mortgages, 
collecting  interest,  keeping  accounts,  and  rendering  accounts  to  and 
paying  the  cestui  que  trust  The  referee  who  passed  upon  the  account 
allowed  the  claims  because  accompanied  by  vouchers,  aifordiog  a 
presumption  of  the  propriety  of  the  expenditure,  which  had  not  been 
overthrown.    Upon  exception, — 

SiUd,  that  the  items  were,  in  part  at  least,  compensation  for  services 
which  should  have  been  performed  by  the  trustees  themselves,  and 
for  which  they  were  allowed  commissions ;  and  that  the  matter 
should  be  again  sent  to  a  referee  to  take  testimony  as  to  the  necessity 
of  employing  aid  In  administering  the  trust,  and  the  value  of  the 
services  of  which  the  trustees  were  justified  in  availing  themselves  at 
the  expense  of  the  fund. 

BJEARTNa  of  exceptions  taken  by  Aline  Joumault^ 
formerly  Aline  Ferris,  decedent's  widow,  and  another, 
to  report  of  referee,  to  whom  was  referred  the  acconnt 
of  Oscar  C.  Ferris,  and  another,  trustees  nnder  dece- 
dent's  will.  The  facts  appear  sufficiently  in  the 
opinion, 

Sheldok  &  Brown,  for  A.  Joumault 

John  R.  DosPassos,  for  Edgar  H.  Ferris  andaiwther. 

G.  >L  Thompson,  for  Oscar  C.  Ferris, 

Thij:  Subeogate. — ^This  testator,  who  died  in  1873, 
nominated,  by  his  will,  his  mother  Catherine  A.  Ferris 
and  his  widow  Aline  Ferris  his  executrices,  and  his 
brother  Oscar  C.  Ferris  his  executor.  He  created  also 
certain  trusts,  and  appointed  as  trustees  his  mother, 
his  brother  Oscar  and  Miss  Catherine  E.  Kraft  (now 

YoL.  II.— 21. 
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Stewart),  a  sister  of  his  wife.  One  of  these  trusts  was 
for  the  benefit  of  his  widow,  who  is  given  the  income 
of  a  fund  of  $200,000.  The  will  created  another  trust 
for  the  benefit  of  his  infant  daughter,  Blanche  A.  Fer- 
ris, now  about  fourteen  years  of  age.  Her  trustees  are 
her  mother,  her  aunt  Catherine  and  her  uncle  Oscar. 

By  the  present  proceedings,  the  trustees  of  the  two 
trusts  last  named  seek  a  judicial  settlement  of  their  ac- 
counts. To  these  accounts  objections  were  filed  by  coun- 
sel for  the  testator' s  widow  (who  has  since  married  a 
Mr.  Joumault),  both  personally  and  as  guardian  of  her 
daughter  Blanche.  Objections  were  also  interposed 
by  counsel  for  the  testator's  son  Edgar,  who,  upon  his 
mother's  death,  will  share  in  the  principal  of  the  fund 
whereof  she  is  enjoying  the  income. 

The  chief  objections  urged  against  the  accounts  in 
question  relate  to  certain  payments  made  to  John  M. 
Pinckney,  Esq.,  for  services  rendered  to  the  trustee  in 
the  management  of  these  trusts.  The  contested  items 
are  as  foUows :  September  28th,  1877,  $2,500 ;  May 
6th,  1879,  $1,900  ;  June  29th,  1880,  $3,400. 

In  behalf  of  the  cestui  que  trust,  objection  was  made 
to  "  each  and  every  item  of  expense  set  forth  in  the  ac- 
count of  the  above  trustees,"  and  **si)ecifically  to  the 
charges  therein  contained,  of  moneys  paid  by  said 
trustees  to  John  M.  Pinckney,  Esq.,  for  services  and 
counsel  fees. ' '  The  remainderman,  Edgar  H.  Ferris,  ob- 
jected to  the  same  charges  that  the  sums  expended  were 
largely  in  excess  of  the  value  of  the  services  rendered 
.  .  .  and  that  they  were  not  properly  chargeable 
against  the  said  principal  or  the  income  of  the  funds, 
for  the  reason  that  the  services  rendered  were  such  as 
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it  is  the  duty  of  trustees  personally  to  render,  and  for 
which,  their  conunissions  are  adequate  compensation. 

The  accounts  and  the  objections  thereto  were  sent  to 
a  referee,  whose  report  is  now  before  me.  He  finds 
that  the  objections  above  specified  are  not  well  taken. 
To  this  report  the  contestants  have  filed  exceptions, 
upon  which  I  must  now  pass.  Counsel  for  trustees 
claims  that  the  exceptions  of  Mrs.  Joumault,  personally 
and  as  guardian,  should  be  overruled,  because  he  v^as 
not  served  with  a  copy  of  her  objections.  As  it  appears 
that  the  objections  were  duly  fiOled,  I  cannot  sustain 
this  position.  It  has  been  already  stated  that  objec- 
tions to  the  same  matters  were  taken  by  other  parties. 
The  counsel  for  the  cestuis  que  trust  was  present 
at  the  hearings  before  the  referee,  and  without 
challenge  was  allowed  to  take  part  therein.  If  oppos- 
ing counsel  wished  to  exclude  him  on  technical  grounds 
from  participating  in  the  reference,  the  objection 
should  have  been  interposed  at  the  time. 

In  finding  the  disbursement  for  counsel  fees  reason- 
able and  proi)er,  the  referee  uses  this  language:  "I 
understand  the  rule  to  be,  in  these  cases,  that  the  pay- 
ment of  the  trustee,  accompanied  by  a  voucher,  is  pre- 
sumptive evidence  of  the  propriety  of  the  expenditure, 
and  it  is  incumbent  upon  the  person  objecting  thereto 
to  show  that  the  expenditure  is  of  a  character  not  justi- 
fied, or  that  the  amount  is  unreasonable." 

I  do  not  sanction  the  doctrine  thus  stated  by  the  ref- 
eree. On  the  contrary,  in  a  recent  case  (St  John  v. 
Mc  Kee,  aTiie^  Z36)y  I  declared  the  following  to  be  the 
rule  applicable  in  such  cases:  "Where  an  executor 
credits   himself  in  his  account  with  a  sum  paid  by 
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Tilm  as  counsel  fees,  and  files  the  proi)er  voucher 
therefor,  it  is  perhaps  true  that,  in  the  absence  of 
evidence  supporting  an  objection  to  the  item,  the  pro- 
priety of  the  payment,  as  well  as  the  fact  of  payment, 
must  be  taken  for  granted  by  the  Surrogate.  And  yet 
it  may  well  be  doubted. 

"  It  would  be  very  easy  to  state  a  case  in  which  the 
gross  injustice  of  a  charge  for  legal  services  would  be 
apparent  upon  the  very  face  of  the  account.  Surely, 
under  such  circumstances,  no  legal  technicality  as  to 
presumption  or  burden  of  proof  could  compel  the  Sur- 
rogate to  adjudicate  as  just  and  reasonable  what  he 
knew  to  be  unreasonable  and  unjust."  .  .  .  And 
again:  "  It  does  not  follow,  because  the  executor  and  his 
counsel  have  acted  in  good  faith,  and  are  themselves 
honestly  agreed  in  the  opinion  that  five  thousand  dol- 
lars .  •  •  is  but  fair  compensation  for  the  services 
in  dispute,  that  their  conclusions  as  to  the  reasonable- 
ness of  this  charge  must  be  adopted  in  the  absence  of 
opposing  evidence.  On  the  contrary,  there  must  be 
affirmative  proof,  and  better  proof  than  is  here  fur- 
nished, of  the  facts  upon  which  these  conclusions  are 
based." 

As  is  pointed  out  in  the  case  just  cited,  the  claim  of 
an  accounting  party,  to  be  credited  with  a  disburse- 
ment made  by  him  as  an  '*  expense  of  administration," 
does  not  stand  upon  the  same  footing  as  do  claims  to 
be  credited  for  other  payments,  such,  for  example,  as 
payment  of  debts  of  the  decedent.  In  the  latter  case, 
the  claim  of  credit,  if  accompanied  by  an  unassailed 
voucher,  throws  the  burden,  upon  a  party  objecting, 
not  only  to  disprove  the/ac^  of  payment,  if  the  fact  be 
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disputed,  but  to  disprove  ihe  justice  and  TeasoTtable" 
Tiess  of  payment,  if  that  be  the  matter  in  contention. 
In  other  words,  the  credit  must  in  such  a  case  be 
allowed,  unless  the  attacking  party  shows  afltenatively 
the  propriety  of  its  disallowance.  But  as  to  disburse- 
ments for  expenses  of  administration,  the  statute  au- 
thorizes the  Surrogate  to  allow  credit  for  such  only  as 
are  "actual,  necessary,  just  and  reasonable."  When- 
ever such  a  disbursement,  therefore,  is  objected  to,  the 
Surrogate  must  be  satisfied  by  competent  proof  that  it 
has  been  made,  and  that  it  has  been  made  justly,  rea- 
sonably and  necessarily. 

In  the  case  at  bar,  it  seems  to  me  that  the  very  vouchers 
themselves  suggest  the  impropriety  of  allowing  a  large 
portion  of  the  items  charged  therein  against  the  trust 
estates.  Those  items  are,  in  part  at  least,  compensa- 
tion for  services  which  should  have  been  performed  by 
the  trustees  themselves.  For  example,  the  first  item 
of  $2,600  covers,  among  other  things,  services  from  De- 
cember, 1873,  to  November,  1875,  in  receiving  funds 
from  the  trustees,  examining  the  mortgages  and  the 
valuation  of  the  mortgages,  taking  care  of  the  same, 
collecting  interest,  paying  the  cestui  que  trusty  keep- 
ing the  accounts,*  and  rendering  the  accounts  to  the 
cestui  que  trust.  The  other  items  are  sinular  in  their 
character. 

In  adopting  the  course  which  I  feel  bound  to  pursue 
ui)on  this  state  of  facts,  I  intend  no  reflection  upon  the 
gentleman  to  whom  the  trustees  have  paid  the  sums  for 
which  they  now  ask  reimbursement.  The  evidence 
does  not  justify  a  doubt  that  he  did  all  that  he  claims 

•  Compare  Hall  v.  Campbell  {1  Dem,,  4.1$), 
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to  have  done,  and,  for  aught  that  appears,  the  reward 
lie  has  received  may  be  no  more  than  commensurate 
with  the  value  of  his  services.  But  whether  his  just 
and  reasonable  fees  can  be  justly  and  reasonably  charged 
against  either  the  principal  or  income  of  this  estate  is 
a  question  I  am  not,  upon  the  evidence,  as  it  now 
stands,  prepared  to  answer  in  the  affirmative. 

It  is  certainly  the  duty  of  trustees  to  invest  trust 
funds,  to  take  heed  that  their  investments  are  wise,  to 
collect  and  pay  the  interest  to  a  cestui  que  trusty  and 
generally  to  manage  with  care  and  prudence  the  prop- 
erty entrusted  to  them.  For  this  are  they  trustees, 
and,  as  such,  allowed  commissions.  The  evidence  in- 
dicates that,  instead  of  performing  these  duties,  the 
trustees  hore  accounting  delegated  them  almost  exclu- 
sively to  the  gentleman  whom  they  employed  as  their 
agent  and  counseL  Is  the  expense  which  they  have 
thus  incurred  chargeable  against  the  fund  which  the 
testator  committed  to  their  hands  % 

For  some  of  the  services  to  which  the  disputed  pay- 
ments relate,  a  reasonable  disbursement  would  very 
likely  be  sanctioned  by  the  court,  and  credited  to  the 
trustees  in  their  accounts.  But  what  allowance  can 
properly  be  made  in  that  regard  cannot  be  determined 
upon  the  evidence  before  me.  I  must  agaia  submit  this 
issue  to  the  referee,  to  take  such  further  testimony  as 
any  of  the  parties  choose  to  oflfer,  showing  the  necessity, 
or  lack  of  necessity,  of  the  employment  of  Mr.  Pinck- 
ney  to  aid  the  trustees  in  the  control  and  management 
of  the  estate,  and  showing  the  value  of  any  services 
performed  by  him,  of  which  they  were  jtistified  in  avail- 
ing themselves  at  the  expense  of  the  trust  funds. 
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Uew  Toek  CoTTcmr.— Hoir.  D.  G.  ROLLINS,  Surro- 
gate.— January,  April,  1884. 

BXTITNELL  V.    EjJS^KEY. 

In  the  matter  of  the  aocouTding  of  CATRAiBisrE  H.  Eait- 
ITET,  as  executrix^  and  Walter  L.  EAirrraT,  as 
executor  of  the  wUl  of  Lafayette  Eaiotet,  de- 
ceased execvtor  oftJie  will  ^Alfred  A.  EAiorBr, 
deceased. 

A  Sunogate's  court  has  no  jurisdictioii  to  Judicially  settle  the  accotint 
of  an  executor,  as  such,  upon  the  petition  of  his  executor  or 
administrator. 

Such  a  special  proceeding  is  not  within  the  purview  of  §  2606  of  the 
Code  of  Ciyil  Procedure,  which  providea  for  an  accounting  by  an 
executor  or  administrator  of  one  who  occupied  that  relation  to 
another,  only  as  to  assets  of  the  f  rst  decedent  which  have  come  into 
the  hands  of  the  representative  of  the  second,  and  only  at  the  in- 
stance of  a  creditor  of,  or  person  interested  in,  the  estate  of  the  first 
decedent,  or  a  successor  or  surviyor  of  the  representatives  of  the 
latter. 

A  Surrogate's  court,  upon  dismissing  a  proceeding  for  want  of  juris- 
diction of  the  subject-matter,  cannot  award  costs  against  the  defeated 
party. 

Applicatio:x  by  Jennie  V.  Bunnell,  administratrix 
with  the  will  of  Alfred  A.  Banney,  deceased,  annexed, 
to  dismiss  proceedings  instituted  by  Catharine  H.  Ran- 
ney,  executrix,  and  another  as  executor,  to  procure  a 
judicial  settlement  of  the  account  of  their  testator, 
Lafayette  Banney,  as  the  executor  of  the  first  men- 
tioned decedent.  The  facts  appear  sufficiently  in  the 
opinion. 
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L.  B.  BinimBLL,  for  adminUtrcarix, 
Chabusb  St&auss,  for  executrix  and  executor. 

The  Suebogate. — ^This  is  a  proceeding  instituted  by 
the  executor  and  executrix  of  the  late  Lafayette 
Ranney,  who  in  his  lifetime  was  this  decedent's  execu- 
tor. It  has  for  its  object  the  judicial  settlement  of  the 
account  of  Lafayette  Ranney,  aa  such  executor  of 
Alfred  A.  Ranney,  the  decedent.  Upon  the  filing  of 
the  petition  herein,  citations  were  issued  to  all  parties 
interested  in  the  estate,  except  the  administratrix  with 
the  will  annexed,  who  had  not  then  been  granted  letters 
as  such.  She  subsequently  appeared  by  her  attorney, 
who  now,  after  a  spirited  contest  over  the  petitioners' 
accounts  has  reached  its  close,  and  just  as  a  decree  is 
about  to  be  entered,  presses  upon  the  attention  of  the 
court  an  objection  to  its  jurisdiction  to  entertain  these 
proceedings,  and  moves  that  they  be  dismissed.  In 
neglecting,  untU  the  last  stage  of  this  proceeding,  to 
urge  the  objection  upon  which  he  now  relies,  counsel's 
conduct  may  perhaps  be  open  to  criticism,  but  the 
objection  must)  nevertheless,  be  considered,  and  if  well 
founded  must  be  sustained,  even  though  as  a  result  it 
should  appear  that  the  proceedings  have  been  from 
the  outset  void  for  lack  of  jurisdiction. 

I  am  forced  to  hold  that  such  is  the  case.  There  is 
no  warrant  in  the  Code  for  any  proceeding  like  that 
which  is  now  the  subject  of  consideration.  It  is  not 
within  the  purview  of  §  2606.  That  section  simply 
provides  for  an  accounting  by  an  executor  or  adminis- 
trator of  a  decedent  who  was  himself,  in  his  lifetime, 
the  executor  or  administrator  of  another,  as  to  such 
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assets  of  that  other,  and  such  only,  as  have  come  into 
Ids  own  hands,  and  it  confers  power  to  initiate  such  an 
accounting  proceeding  only  upon  the  successor  of  the 
first  decedent's  executor  or  administrator,  or  upon  a 
surviving  associate  of  such  executor  or  administrator, 
or  upon  a  creditor  of  the  first  decedent,  or  a  person 
interested  in  his  estate.  There  is  no  provision  of  law 
which  authorizes  the  representatives  of  a  deceased 
executor  or  administrator  to  initiate  and  conduct  a  pro- 
ceeding for  the  accounting  of  their  decedent,  in  the 
estate  whereof  he  was  himself  executor  (Spencer  v. 
Fopham,  S  Redf.^  ^28;  Popham  v.  Spencer,  ^  Redf.^ 

A  proceeding  may  be  brought  in  this  court  by  or 
against  the  executor  or  administrator  of  decedent  A., 
who  was  himself  the  executor  or  administrator  of  dece- 
dent B.,  for  an  accounting  with  respect  to  decedent  A.'s 
estate.  The  parties  interested  in  the  estate  of  dece- 
dent B.  wiU  be  entitled  upon  such  accounting  to  assert, 
in  common  with  the  other  creditors  of  A.,  such  claims 
as  they  may  have  against  his  estate  on  account  of  any 
liability  he  may  have  incurred  by  reason  of  his  admin- 
istration of  B.'s  estate  (see  Murray  v.  Vanderpoel, 
ante^  311;  Maze  v.  Brown,  arde^  217;  DaMn  v.  Denmiing, 
6  Paige^  96;  Montross  v.  Wheeler,  ^  Lansing^  99 ; 
Pamsworth  v.  Oliphant,  19  Barb.^  SO).  This  is  not  such 
a  proceeding.  It  was  commenced  for  the  purpose  of 
adjusting  the  accounts  of  Lafayette  Eanney,  as  they 
concerned  the  estate  of  his  testator,  Alfred  A.  Ranney, 
and,  as  incident  thereto,  for  the  distribution  of  the 
assets  of  Alfred  A,  Ranney' s  estate.    Such  a  proceed- 
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ing  is  not  authorized  by  law.    It  must,  therefore,  be 
dismissed. 


On  April  4th,  1884^  tiie  following  opinion  was  filed 
in  the  same  matter : 

The  Subrogate. — I  doubt  the  power  of  this  court  to 
allow,  against  the  defeated  party,  the  costs  of  the  late 
reference.  I  have  heretofore  decided  that  the  Surro- 
gate had  no  jurisdiction  to  entertain  the  proceeding  in 
which  that  reference  was  ordered.  It  is  true  that,  un- 
der certain  circumstances,  costs  have  been  allowed, 
though  the  court  allowing  them  has  declared  itself 
without  jurisdiction  of  the  proceeding  in  which  such 
costs  have  been  awarded.  Those  cases,  so  far  as  I  have 
discovered,  have  arisen  under  statutes  which  expressly 
direct  the  award  of  costs  to  the  successful  and  prevail- 
ing party  (Code  of  Procedure,  §§  SOS,  SOS;  Thiem  v. 
Madden,  27  Hun,  S71;  Humiston  v.  Ballard,  63  Barh., 
11;  King  V.  Poole,  S6  Barb.,  H7 ;  McMahon  v.  Mut. 
Benefit  life  Ins.  Co.,  3  Bosw.,  6j^ ;  Harriot  v.  N.  J.  E. 
R.  Co.,  1  Daly,  377 ;  Cumberland  Coal  &  Iron  Co.  v. 
Hoffman  Steam  Coal  Co.,  39  Barb.,  16). 

In  the  absence  of  such  a  statutory  provision,  the 
court  seems  powerless  to  make  such  allowance 
(Gormly  v.  Mcintosh,  22  Barb.,  273;  Harriott  v.  N.  J. 
R.  R.  &  T.  Co.,  supra;  Ex  parte  MaUard,  6  Cowen, 
693  ;  The  People  v.  J.  J.  of  Madison  Co.,  7C(men,  J^SS; 
Ex  parte  Benson,  6  Cowen,  592 ;  McMahon  v.  Mutual 
Benefit  life  Ins.  Co.,  supra). 

Even  if  I  were  sure  that  I  had  discretionary  authority 
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to  grant  this  application,  I  think  that,  under  all  the 
Giiemnstances,  I  ought  to  deny  it. 
Denied. 


-#-♦- 


New  Yoek  County.— Hon.  D.  Gt.  ROLUNS,  Sueeo- 

GATE. — January,    1884. 

Beainerd  v.  Biedsall. 

In  fhe  matter  of  the  estate  of  Maecelina  V.  Biedsall, 

deceased. 

Testatrix,  by  her  will,  declared  it  to  be  her  *'  will  and  desire  "  that  her 
executor  should,  upon  her  decease,  cause  to  be  made  an  inyentory  of 
all  her  real  and  personal  estate,  and  of  all  debts  and  outstanding 
liens,  and  then  appraise  the  net  value  of  the  estate,  which  appraise- 
ment should  be  final  and  condusive  against  her  heirs,  representatives 
and  legatees,  "and  for  which  amoimt  alone  shall  he  hereafter  be,  in 
any  way,  liable  or  bound  to  respond." — 

HM,  that  this  was  to  be  distinguished  from  the  statutory  inventory  which 
the  Surrogate  may  compel  to  be  filed  ;  that  the  executor  could  obey 
or  disobey,  at  pleasure,  these  instructions  of  the  will ;  and  that  the 
Surrogate  ought  not  to  enforce  a  compliance  therewith  at  the  in- 
stance of  persons  interested  in  the  estate,  except  so  far  as  related  to 
the  inventory  of  the  personalty  required  by  statute. 

Oedee  to  show  cause,  at  instance  of  Erastus  Brain- 
erd,  a  i)erson  interested  in  decedent' s  estate,  why  Wal- 
lace P.  Birdsall,  executor  of  her  will  should  not  file  an 
inventory  in  said  will  provided  for.  The  facts  appear 
sufficiently  in  the  opinion. 

SxDHET  Stuast  and  John  ISLhXVA,  for  afppUMmJt. 
W.  T.  BiRDBALi;^  for  executor. 
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The  Subrogate. — The  testatrix  provides,  by  her 
will,  for  the  payment  of  her  debts  and  of  certain  l^a- 
cies,  and  gives  the  remainder  of  her  estate  to  her  hus- 
band *' in  trust,  nevertheless,  and  npon  the  conditions, 
and  in  the  manner  and  form  following,  that  is  to  say : 
1st.  It  is  my  will  and  desire  that  my  said  executor  shall, 
upon  my  decease,  cause  to  be  made  an  inventory  of  all 
the  real  and  personal  estate  that  I  shall  die  seized  and 
possessed  of,  or  in  which  I  shall  have  any  interest,  and 
also  of  all  debts  which  I  may  then  owe,  or  for  which 
my  estate  shall  be  or  can  be  made  liable,  and  of  all  out- 
standing liens  against  such  estate,  and  shall  then 
appraise  the  net  value  of  the  estate,  real  and  personal, 
and  such  appraisement  shall  be  final  and  conclusive,  as 
against  any  and  all  of  my  heirs  or  representatives  or 
legatees,  which  may  be  named  in,  or  who  have  now  or 
shall  hereafter  have  any  interest  in  my  estate,  and  /or 
which  amount  alone  shall  he  hereafter  Je,  in  any  way^ 
lioMe  or  hound  to  respond."^ ^ 

I  think  that  counsel  for  the  executor  is  correct  iu 
claiming  that  the  direction  of  the  testatrix  for  filing  an 
inventory  of  the  real  and  personal  estate  is  not  one 
which  the  Surrogate  ought  to  enforce  at  the  instance  of 
this  petitioner. 

The  object  of  that  provision  of  the  will  is  apparent 
upon  its  face.  It  is  not  for  the  sake  of  affording  per- 
sons interested  in  the  estate  the  means  of  ascertaining 
the  nature  and  extent  of  its  assets,  but  is  avowedly  for 
the  sole  purpose  of  enabling  the  executor,  by  procuring 
an  appraisement  of  the  property,  to  protect  himself  in 
any  contingency  from  liability  for  any  greater  sum  than 
the  value  of  the  estate  as  indicated  by  the  appraise- 
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ment.  I  think  that  he  may  obey  or'  disobey,  at  his 
pleasure,  the  decedent's  instructions  in  this  regard,  and 
that  the  order  directing  the  filing  of  the  inventory 
should  be  so  modified  as  to  be  limited  to  the  personal 
estate,  in  respect  to  which  an  inventory  is  required  by 
law  to  be  filed  with  the  Surrogate. 


-•-#- 


New  Tobk  County. — ^Hon.  D.  G.  BOLLIN'S,  Surbo- 

GATE. — January,  1884. 

Foster  v.  Towts-. 

In  the  Tnatter  of  the  estate  of  Anna  Stago,  deceased. 

The  sole  residuary  legatee  under  the  will  of  decedent  having  asked  for 
an  accounting  on  the  part  of  the  survivors  of  the  executors,  to  whom 
letters  testamentary  had  been  issued  shoiftlj  after  decedent's  death  in 
1861,  respondent  set  up  the  statute  of  limitations;  contended  that  pe- 
titioner's demand  after  such  a  lapse  of  tune  was  tmreasonable;  and 
alleged,  generally,  that  all  legacies  had  been  paid,  and  the  whole 
estate  distributed,  according  to  the  will.  An  examination  of  the 
record  of  the  will  disclosed  the  creation  thereby  of  several  life  trusts 
with  gifts  over,  and  a  power  of  sale  of  realty  limited,  as  to  time,  only 
by  the  executors'  discretion;  so  that,  for  aught  that  appeared,  peti- 
tioner might  be  surmised  not  yet  to  have  become  entitled  to  receive 
all  which  the  will  bestowed. — Held, 

1.  That  the  principle  that  the  statute  of  limitations  begins  to  run  against 

the  claim  of  a  legatee  from  the  time  when  he  acquires  a  right  to  de- 
mand payment,  had  no  application  to  the  case. 

2.  That  an  accounting  should  be  directed,  unless,  within  ten  days,  res- 

pondent filed  an  amended  answer,  setting  up  other  facts  in  support 
of  his  defence  of  the  statutory  bar. 

Petition  by  Anna  S.  Foster,  residuary  legatee  under 
decedent's  will,  to  compel  Charles  H.  Town,  surviving 
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executor  thereof,  to  account.    The  facts  appear  suf- 
ficiently in  the  opinion. 

P.  B.  'RovsK,  for  pettHoner, 
KTBftAWf  &  Embubt,  for  executor. 

The  Subbogate. — This  is  a  proceeding  whereby  the 
residuary  legatee  of  decedent  seeks  to  obtain  an 
accounting  from  the  surviving  executor.  Anna  Stagg 
died  in  1861,  and  soon  afterward  letters  testamentary 
were  issued  to  this  respondent  as  executor,  and  tq 
Caroline  S.  Stagg  as  executrix.  The  latter  died  in 
1876.  The  responding  executor  has  interposed  an 
answer  claiming  that  the  petitioner  is  barred  by  the 
statute  of  limitations  from  enforcing  the  claim  which 
she  here  sets  up,  and  that,  even  if  it  be  otherwise,  the 
demand  for  an  accounting  after  the  lapse  of  so  many 
years  is  unreasonable,  and  that  the  Surrogate  ought,  in 
his  discretion,  to  discountenance  it.  The  answer  also 
declares  that  "all  the  legacies  which  were  payable 
under  the  provisions  of  the  will  have  been  paid,  and 
the  whole  estate  distributed  to  those  entitled  thereto 
according  to  said  wilL'*  It  contains  no  definite  state- 
ment as  to  what  legacies  have  been  paid,  nor  as  to  how 
the  estate  has  been  distributed. 

Upon  examining  the  record  of  the  will,  I  find  that 
the  testatrix  created  several  trusts,  whereof  she  made 
her  executor  and  executrix  trustees,  directing  that  the 
income  of  those  trusts,  respectively,  should  be  applied 
to  the  use  of  a  specified  person,  and  that,  upon  the 
death  of  such  person,  the  principal  should  be  paid  to 
another.     Some  of  these  provisions  are  in  favor  of  the 
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I)etitioner.  By  one  of  them,  she  is  made  sole  residuary 
legatee.  By  the  sixteenth  chinse  of  the  will,  the  execu- 
tors are  "authorized,  directed  and  fully  empowered, 
whenever  they  may  think  it  most  advantageous  and  pru- 
dent so  to  do,  to  sell  all  or  any  part  of  my  real  estate  at 
public  or  private  sale,  upon  such  terms  as  they  may  deem 
proi)er."  It  does  not  appear  whether  or  not  this  power 
has  been  exercised.  Upon  the  disclosures  of  the  peti- 
tion, the  answer  and  the  will  itself,  I  cannot  find  that  the 
I^etitioner's  claim  is  barred  by  the  statute  of  limitations. 

The  cases  cited  by  the  respondent' s  counsel  simply 
hold  that,  when  the  time  has  arrived  that  a  legatee  has 
a  right  to  demand  the  payment  of  his  legacy,  the 
statute  of  limitations  begins  to  run,  and  that,  after  the 
I)eriod  of  limitation  has  expired,  the  legatee  can  no 
longer  enforce  his  claim  for  the  legacy  or  for  an 
accounting  (see  McCartee  v.  Camel,  1  Barb.  Ch.^  Jt55 ; 
Clock  V.  Chadeagne,  10  Eun,  97 ;  Clarke  v.  Ford,  1 
Abb.  Ct.  App.  Dec,  359;  Loder  v.  Hatfield,  71  N.  T., 
102;  Warren  v.  Paff,  4  Bradf.,  260). 

In  the  present  case,  for  aught  that  appears,  the  peti- 
tioner may  not  yet  have  become  entitled  to  all  that  is 
given  her  under  the  will. 

I  must,  therefore,  direct  an  accounting,  unless  within 
ten  days  the  respondent  files  an  amended  answer  setting 
up  other  facts  in  support  of  the  claim  that  he  is  within 
the  protection  of  the  statute  of  limitations. 

Ordered  accordingly. 
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New  Toek  CouOTrr.— Hok.   B.  G.  EOLUNS,  Sitb- 

EOGATE. — ^February,  1884. 

Feeeis  v.  Feeeis. 

In  the  maiter  of  the  petition  for  the  removal  of  Osc ae 

C.  Feeeis,  as  trustee  under  tJie  will  of  Thomas  T. 
Feeeis,  deceased. 


To  present  a  prima  fade  case,  justifying  the  removal  of  a  testamentary 
trustee  from  office,  for  lending  trust  funds  upon  defective  security, 
in  violation  of  the  terms  of  the  will,  petitioner  should  make  either  (1) 
a  direct  allegation  that  he  intentionally  disobeyed  the  injunction  of 
the  will,  and  made  a  loan  or  loans  upon  security  which  he  knew  or 
ought  to  have  known  to  be  less  than  was  demanded  by  the  terms  of 
that  instrument ;  or  (2)  some  statement  both  of  the  amount  lent,  and 
of  the  value  of  the  corresponding  security,  whereby,  upon  mere 
comparison,  it  would  presumptively  appear  that  the  respondent 
had  purposely  exceeded  the  authority  given  him  by  the  wiH. 

Testator's  will  directed  his  trustee  to  invest  the  principal  of  a  fund 
in  bonds  secured  by  mortgage  upon  real  estate,  ''  such  real  estate 
to  exceed  in  value  by  fifty  per  cent,  the  amount  loaned  there- 
on." Beneficiaries  of  the  trust  filed  a  petition  for  the  removal  of 
the  trustee,  alleging  among  other  things,   upon   information  and 

belief,  that  he  had  lent  the  ''trust  funds  mentioned 

upon  property  exceeding  fifty  per  cent,  of  its  value,  in  violation  of 
the  terms  of  said  will/'  and  that  petitioners  were  "unable  to  specify 
the  particular  instances  in  which  this  was  done,"  but  claimed  "to 
take  advantage  of  the  same  when  they  are  (were)  able  to  specifically 
prove  it/'  Eespondent  asked  to  have  this,  among  other  allegations, 
stricken  out  as  too  indefinite  and  uncertain.^* 

Heldt  that  the  application  should  be  granted  for  the  reasons  (1)  that  any 
acquisition  of  information  and  formation  of  belief  by  petitioners 
implied  the  ability  to  present  their  charges  with  less  vagueness  than 
characterized  the  same;  (2)  that  there  was  no  allegation  of  a 
wrongful  intent  or  purpose ;  and  (8)  that  the  will  allowed  the 
trustees  to  make  loans  to  the  extent  of  sixty-six  and  two  thirds  per 
cent,  of  the  value  of  the  security. 
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Application  by  Nunez  C.  Ferris  and  another,  sons  of 
decedent,  and  beneficiaries  under  his  will,  to  remove 
Oscar  C.  Ferris  from  office  as  testamentary  trustee. 
The  facts  appear  sufficiently  in  the  opinion. 

Dob  Pabsob  Bros.,  for petiHonen. 
G.  M.  TnoMFBOK,  for  trustee. 

The  Sueeogate. — ^The  counsel  for  the  petitioners  in 
this  proceediQg  asks  that  the  issues  raised  by  the 
amended  petition  and  the  answer  of  the  respondent 
Oscar  C.  Ferris  be  submitted  at  once  to  a  referee.  The 
respondent,  on  the  other  hand,  claims  by  that  answer 
that  certain  allegations  of  the  petition  are  too  indefinite 
to  demand  reply;  that  they  should  accordingly  be 
stricken  out,  and  that  the  petitioners  should  be  debar- 
red from  giving  evidence  in  their  support.  It  is  also 
insisted  that,  when  these  objectionable  matters  are  elim- 
inated from  the  proceedings,  the  remaining  issues  can 
be  conveniently  passed  upon  by  the  Surrogate  without 
resorting  to  a  reference. 

The  allegations  complained  of  are  two  in  number,  and 
the  first  of  them  is  in  these  words : 

"Tour  petitioners  further  allege,  upon  information 
and  belief,  that  the  said  Oscar  C.  Ferris  loaned  or 
caused  to  be  loaned  the  trust  fund  mentioned  in  the  ninth 
clause  of  said  will  upon  property  exceeding  fifty  per 
cent,  of  its  value,  in  violation  of  the  terms  of  said  will, 
but  your  petitioners  are  unable  to  specify  the  particu- 
lar instances  in  which  this  was  done,  but  claim  to  take 
advantage  of  the  same  when  they  are  able  to  specifi- 
cally prove  if 

Vol,  n.— 22. 
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First. — The  respondent's  counjsel  claims  that  this 
pleading  is  defective  for  its  failure  to  specify  any  par- 
ticular piece  of  property  upon  which  there  was  ever 
loaned  a  larger  sum  of  money  than  was  permissible 
under  the  restraints  of  the  will,  and  that  it  is  asking 
too  much  of  the  respondent  to  require  him  to  meet 
this  sweeping  allegation  that  at  some  undesignated 
period,  during  his  administration  of  his  trusts,  he  has 
effected  some  loan,  whose  amount  is  not  stated,  upon 
some  property  whose  whereabouts  and  value  are  in  no- 
wise disclosed,  which  loan  exceeded,  by  some  unspeci- 
fied sum,  the  maximum  limit  established  by  the  will  of 
the  testator. 

I  think  that  the  respondent's  objection  is  well  taken. 
While  it  is  true,  as  the  petitioner' s  counsel  urges,  that 
the  nature,  description  and  amount  of  the  loans  effected 
by  the  respondent  are  doubtless  within  his  own  knowl- 
edge, and  are  not  pecxdiarly  within  the  knowledge  of 
the  petitioners,  I  can  scarcely  see  how  those  petitioners 
can  have  acquired  information  and  formed  a  belief  on 
this  subject,  without  being  able  to  present  their  charges 
with  less  vagueness  than  characterizes  the  allegations 
now  under  discussion. 

Second. — There  is  another  reason  why  I  am  unwilling 
to  permit  the  taking  of  the  testimony  under  this  aver- 
ment, as  it  stands.  If  it  were  admitted  to  be  true,  it 
would  not  warrant  me  in  granting  the  relief  for  which 
the  petitioner  asks.  To  justify  the  removal  of  this  re- 
spondent from  his  office  as  trustee,  for  such  a  cause  as 
is  here  sought  to  be  assigned,  there  should  be  either  (a) 
a  direct  allegation  that  he  intentionally  disobeyed  the 
injunction  of  the  will  and  made  some  loan  or  loans 
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upon  security  wMch  he  knew,  or  onght  to  have  known, 
to  be  less  than  was  demanded  by  the  terms  of  that  in- 
strument ;  or  (&)  some  statement  both  of  the  amonnt 
loaned  and  of  the  value  of  the  corresponding  security, 
whereby,  npon  mere  comparison,  it  ^ovldi  prima  fcude 
appear  that  the  respondent  had  purposely  exceeded 
the  authority  given  him  by  the  wflL 

Third. — ^The  allegation  complained  of  is  immaterial 
and  undeserving  an  answer  for  another  reason.  The 
clause  of  the  will  upon  which  it  is  based  is  in  the  words 
following:  *' I  direct  my  executor  and  executrices  to 
pay  over  to  my  brother  Oscar  C.  Ferris,  my  mother 
Catharine  A.  Ferris  and  my  sister-in-law  Catharine  E. 
Kraft  the  sum  of  $200,000  to  have  and  to  hold  in  trust 
to  invest  and  keep  invested  the  said  sum  npon  bonds 
secured  by  mortgage  upon  real  estate  .  .  .  such 
real  estate  to  exceed  in  taZue  by  fifty  per  cent  the 
arrwunt  loaned  th^reon.^^  Now,  the  <allegation  of  the 
petitioner  is  that  the  trustee,  Oscar  C.  Ferris  loaned 
the  trust  funds,  etc.,  ^^  upon  property  exceeding  fifty 
per  cent,  of  its  vdlue.^^  This  allegation,  if  taken  liter- 
ally, amounts  only  to  this :  that  the  property  which  in 
one  or  more  instances  afforded  security  for  a  loan  was 
worth  more  than  fifty  per  cent,  of  its  own  value.  That 
is,  of  course,  a  harmless  and  necessary  truth.  All  prop- 
erty is  worth  more  than  fifty  per  cent,  of  its  own  value, 
if  it  is  worth  anything  at  all.  The  pleader  doubtless 
sought  to  allege  that,  on  one  or  more  occasions,  the  re- 
spondent made  loans  in  excess  of  fifty  per  cent,  of  the 
valne  of  the  security.  But  this  he  was  quite  free  to 
do,  so  far  as  the  restraints  of  the  will  are  concerned. 
That  instrument  allows  the  trustees,  in  the  exercise  of 
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their  discretion,  to  make  loans  to  the  extent  of  sixty- 
six  and  two  thirds  per  cent,  of  the  value  of  the  secur- 
ity. It  does  not  declare  that  no  loan  shall  exceed  fifty 
per  cent,  of  the  value  of  the  property  by  which  it  is 
secured.  In  other  words,  it  does  not  insist  that  the 
value  of  the  security  shall  be  double  the  amount  of 
the  loan,  but  it  demands  that  the  value  of  the  security 
shall  in  every  instance  be  equal  to  the  amount  of  the 
loan  itself,  with  ffty  per  cent,  additional. 

As  to  the  allegations  which  I  have  been  reviewing, 
the  respondent's  motion  is  granted. 

Fourth. — There  is  another  which  the  respondent  also 
claims  should  be  stricken  out,  as  too  indefinite  to  re- 
quire an  answer.  It  declares  that,  in  respect  to  the  toist 
funds  created  by  the  ninth  clause  of  the  wUl^  the  re- 
spondent, as  petitioners  are  informed  and  believe,  *  took 
mortgages  and  assignments  of  mortgages  in  his  own  in- 
dividual name,  and  also  f  aUed  to  record  mortgages  or 
assignments  of  mortgages  made  by  said  Oscar  C.  Ferris 
to  himself  and  his  co-trustees,  as  such  trustees,  for  a 
long  period  of  time,  but  your  petitioners  are  unable  to 
give  the  exact  instances,  but  claim  to  take  advantage 
of  the  same  when  they  are  proved." 

The  respondent,  in  his  answer,  admits  that  certain 
mortgages  which  he  does  not  specify  were  made  in  his 
individual  name  and  so  recorded,  and  that  assignments 
of  such  mortgages  made  by  himseK  to  the  trustees  were 
not  put  upon  record.  He  states  why  it  was  that,  under 
the  advice  of  counsel,  this  course  was  pursued.  It  thus 
appears  that  the  respondent  is  not  likely  to  suffer  harm 
from  the  indefiniteness  whereof  he  complains. 
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As  regards  this  phase  of  the  controversy,  I  therefore 
deny  his  motion. 


■♦♦♦- 


New  Toek  County.— Hoif.  D.  G.  ROLLINS,  Siteeo- 

QATE. — ^February,  1884. 

Abeenetht  v.  Catlin. 

In  the  matter  of  tJie  estate  of  John  J.  Abeenethy,  de- 
ceased. 

Decedent,  by  his  wHl,  gave  to  his  executors  "  a  certain  bond  and  mort- 
gage for  $7,000,  the  present  amount  of  principal  due,  and  which  I 
hold  against  J./' intrust  to  pajthe  interest  to  one  for  life,  upon 
whose  decease  ''thej  shall  convert  said  ....  bond  and 
mortgage  into  money  and  divide  and  distribute  the  net  proceeds." 
The  principal  had  originally  been  $10,000,  the  unpaid  balance  being 
due  at  the  time  of  execution  of  the  will.  Thereafter  that  balance 
was  paid  in  two  installments  to  decedent,  who  deposited  the  money 
at  his  banker's  where  it  remained. — 

HM,  that  the  legacy  was  not  demonstrative  but  specific,  and  adeemed. 

Authorities  upon  the  question  of  the  ademption  of  bequests  of  instru- 
ments for  the  payment  of  money,  and  other  bequests  of  a  like  char- 
acter—collated. 

Doughty  y.  Stillwell,  1  Bradf.,  800-^dlstinguished. 

Heaeing  of  exception  taken  by  Henry  C.  Aber- 
nethy  to  rei)ort  of  rfef eree  to  whom  was  referred  the 
acconnt  of  Julius  Catlin,  Jr.,  and  another,  executor 
and  executrix  of  decedent's  will.  The  facts  appear 
sufficiently  in  the  opinion. 

Elial  F.  Hall,  for  executor  and  executrix. 

Joseph  Labocque,  for  special  guardian  of  infant  legatee. 
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Payson  Mebbtll,  far  IT.  C.  Abemethy  and  another, 
Tho8.  J.  TiiiNEY,  far  I.  Pan^gbom, 

The  StTEEOGATE. — ^The  final  account  of  this  dece- 
dent' s  executors,  together  with  the  objections  thereto, 
were  in  October,  1881,  submitted  to  a  referee,  whose 
report  is  now  before  the  Surrogate.  To  that  report  a 
single  exception  has  been  filed.  It  relates  to  an  issue 
arising  upon  the  following  state  of  facts : 

The  testator,  by  the  fifth  clause  of  his  will,  provided, 
among  other  things,  as  follows :  "I  give  to  my  execu- 
tors ...  a  certain  bond  and  mortgage  for  $7,000, 
the  present  amount  of  principal  due,  and  which  I  hold 
against  John  H.  Atwater  ...  in  trust  to  .  .  • 
.  pay  over  and  apply  .  .  .  the  interest  .  .  • 
to  the  sole  use  and  benefit  of  my  cousin,  the  Rev.  Henry 
C.  Abemethy,  during  his  life.  Upon  his  decease,  they 
shall  convert  said  .  •  •  bond  and  mortgage  into 
money,  and  divide  and  distribute  the  net  proceeds 
equally  among  his  children.'' 

This  will  was  executed  in  February,  1879.  The  mort- 
gage to  which  it  refers  had  fallen  due  in  April,  1878. 
Originally  it  had  been  for  the  sum  of  $10, 000,  but  $3, 000 
had  been  paid  on  account  of  it  in  December,  1878. 

In  May,  1879,  three  months  after  the  execution  of  the 
will,  the  mortgage  was  still  further  reduced  by  the  pay- 
ment of  $2,000  to  the  testator,  and  in  July  of  the  same 
year  he  received  the  balance.  In  the  following  October 
he  died.  The  referee  has  found,  upon  these  facts,  that 
the  discharge  of  the  mortgage  in  the  lifetime  of  the 
testator  operated  as  a  complete  ademption  of  the 
legacy. 
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In  determining  whether  or  not  this  finding  is  correct, 
it  shonld  be  first  considered  whether  the  legacy  in  dis- 
pnte  is  general  or  si)ecific.  For  it  is  a  well  known  doc- 
trine that  one  to  whom  a  si)ecifio  legacy  is  given  can 
ordinarily  take  nothing  thereby,  nnless  the  legacy  re- 
mains in  specie  at  the  death  of  the  testator.  To  this 
rule  there  are  certain  exceptions  which  will  be  referred 
to  hereafter.  Bnt,  save  for  snch  exceptions,  a  specific 
legacy  is  of  no  avail  to  the  person  named  as  legatee,  if 
in  the  lifetime  of  the  testator  it  has  been  destroyed, 
consumed,  sold,  exchanged  or  in  any  manner  disposed 
of,  BO  that  nothing  remains  in  the  estate  to  which  the 
dispositive  words  of  the  will  can  be  deemed  applicable. 

Now,  in  the  present  case,  did  the  testator,  when  he 
executed  his  will,  intend^  in  the  legal  sense  of  that 
word,  to  give  his  executors,  as  trustees,  merely  the 
bond  and  mortgage,  for  paying  over  to  this  exceptant 
during  his  life  such  interest,  if  any,  as  might  be  col- 
lected thereon  from  time  to  time ;  or  did  he,  on  the 
other  hand,  intend,  by  his  reference  to  such  bond  and 
mortgage,  to  stamp  the  legacy  as  belonging  to  the  class 
called  demonstrative,  and  to  indicate  the  source  to 
which  resort  should  be  primarily  but  not  exclusively 
had  for  its  payment  2 

In  the  oft  cited  case  of  Ashbumer  v.  Macguire  {3 
Bro.  01  01,  108;  1786)  a  construction  was  put  upon 
these  words  of  a  will :  "  I  bequeath  to  my  sister  Jane 
the  interest  arising  from  her  husband's  bond  to  me  for 
3,500  pounds  sterling  during  her  life.  I  bequeath  the 
principal  of  the  said  bond,  on  the  decease  of  my  sister 
Jane,  to  her  four  daughters.''  In  the  lifetime  of  the 
testator,  the  husband  of  the  beneficiary  became  insol- 
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vent.    The  testator  proved  his  debt  in  bankruptcy,  and 
received  a  dividend  amounting  to  four  shillings  in  the 
pound.    Upon  this  state  of  facts  it  was  held,  first,  that 
the  legacy  was  specific ;  secondly,  that  it  was  adeemed 
to  the  extent  of  the  dividend  received  by  the  testator. 
This  doctrine  was  reasserted,  under  somewhat  similar 
circumstances,  in  Pitt  v.  Camelford  {3  Bro.  C.  C,  160; 
1789),  and  in  Stanley  v.  Potter  {2  Cox,  180;  1789),  where 
it  was  held  that  a  bequest  of  a  debt  was  adeemed  by  its 
payment  to  the  testator  in  his  lifetime.    So,  too,  in 
Badrick  v.  Stevens  {3  Bro.  C.  a,  Ji31;  1792),  it  was 
determined  that  a  gift  to  A.  of  30  pounds  "to  be  paid 
out  of  200  pounds  due  from  John  Cooper  to  me  on 
bond"  was  a  specific  legacy,  which  was  extinguished 
by  the  satisfaction  of  such  bond  in  the  testator^  s  life- 
time.   In  Innes  v.  Johnson  (^  Yes.,  668 ;  1799),  the 
testator  gave  his  sister  the  "interest  of  800  pounds 
upon  bond"   for  the  term  of  her  natural  life,  and 
to  her  daughter  after  her  own  decease  he  gave  "the 
interest  that  shall  be  fairly  and  justly  due  upon  said 
bond,  together  with  the  principal."    At  the  time  of  the 
making  of  the  will  and  at  the  time  of  his  death,  the 
testator  had  a  certain  bond  for  £300,  which  was  identi- 
fied as  the  bond  referred  to  in  the  will.    The  obligee 
was  insolvent  at  the  time  of  the  testator's  death,  and 
in  behalf  of  the  legatee  it  was  urged  that  the  bequest 
*  was  demonstrative,  and  chat  she  might  look  to  the  gen- 
eral estate  for  satisfying  it.    This  view  was  not  sus- 
tained by  the  court. 

"Igive,"  said  a  will  which  was  the  sub jeot  of  consider, 
ation  in  Pryer  v.  Morris  {9  Yes.,  360;  1804),  "unto  P. 
such  sum  of  money  as  my  executors  may  receive  on  the 
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interest  note  of  400  ponnds  given  to  me  by  Messrs, 
Cross  &  Company,  bankrupts,  either  as  dividend  under 
their  commission,  or  which  my  executors  may  receive 
from  the  representatives  of  the  Lite  James  Cross,  de- 
ceased, or  otherwise  in  respect  of  such  note,  in  trust," 
etc.  Before  the  testatrix  died,  the  amount  remaining 
due  on  the  note  was  paid  to  her.  Held,  that  the  legacy 
was  specific  and  was  lost  by  such  payment. 

In  Barker  v.  Eayner  (5"  Madd.y  S08;  1820),  a  testator 
had  effected  two  policies  of  insurance  on  the  life  of  his 
wife,  payable  to  himself,  his  execntors,  etc.  He 
assigned  these  policies  to  one  Rayner  as  security  for  a 
debt  he  owed  him.  While  the  testator  was  yet  living 
his  wife  died.  He  thereupon  received  the  amount  of 
the  policies,  paid  thereout  his  debt  to  Rayner,  and 
invested  the  balance  in  securities  which  he  held  at  his 
death.  He  had  previously,  and  while  his  wife  was  yet 
alive,  executed  a  wUl,  whereby  he  gave  to  his  executors 
all  his  right,  title  and  interest  in  the  two  policies  of 
insurance  above  referred  to,  upon  trust  to  pay  the 
annual  premiums  during  the  natural  life  of  his  wife, 
and  to  pay  also  certain  annuities  to  persons  named ; 
and  on  the  further  trust,  upon  the  decease  of  his  wife, 
to  receive  the  principal  sums,  and,  after  reimbursing 
themselves  for  amounts  expended  for  premiums  and 
annuities,  to  make  a  certain  specified  application  of  the 
remaining  proceeds.  Held,  that  the  payment  of  the 
policies  to  the  testator  was  the  death  of  the  legacy. 
This  decision  was  subsequently  confirmed  on  appeal 
(2Ru8S.,122  ;  1826). 

Gardner  v    Hatton  (5  8im.j  93;  1833)  upholds  the 
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same  doctrine,  and  tliat  case  dosely  resembles  the  one 
at  bar. 

There  a  testator  had  bequeathed  7,000  pounds  secured 
on  a  certain  mortgage.  After  the  execution  of  the  will 
his  solicitor,  on  his  behalf,  had  received  the  whole  of 
the  principal  of  such  mortgage  and  the  arrears  of  in- 
terest. Immediately  afterward,  6,000  pounds  had  been 
invested  by  the  solicitor  in  another  mortgage,  on  which 
security  it  thereafter  continued  until  the  testator  died. 
It  was  claimed  that  this  legacy  was  demonstrative; 
that  it  substantially  bequeathed  a  sum  then  out  on 
mortgage,  and  that,  even  if  it  should  be  deemed  spe- 
cific, the  manner  in  which  the  testator  had  disposed  of 
its  proceeds  showed  an  intention  to  preserve  it  for  the 
legatee.  It  was,  however,  held  by  the  Vice  Chancel- 
lor that  the  legacy  was  extinguished. 

In  Davies  v.  Morgan  {1  Beav.y  405  ;  1839),  it  was  held 
that  a  gift  of  "  the  sum  of  one  hundred  i)ounds  owing 
to  me  by  bond  from  my  father"  was  a  si)ecifio  and  not 
a  demonstrative  legacy. 

By  a  will  construed  by  the  Supreme  court  of  Ohio 
in  the  case  of  Gilbreath  v.  Albau  {10  OMo^  61^.  /  1840), 
the  testator  gave  to  his  wife  "  all  the  amount  of  moneys 
and  interest  that  may  be  recovered  of  and  from  Dr. 
Barker  for  the  sums  due  me  for  the  purchase  of  the 
Penrose  estate."  Dr.  Kirker  paid  his  indebtedness  to 
the  testator  in  his  lifetime.  Held,  that  the  legacy  was 
not  demonstrative,  but  specific,  and  that  it  was  adeemed 
by  the  payment  of  the  debt. 

In  Gardner  v.  Printup  (^  Barb.^  83;  1847),  the 
Supreme  court  of  this  State  had  under  consideration  a 
case  closely  resembling  the  present.    A  testator  be- 
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queathed  '^  the  proceeds  of  a  hond  and  mortgage^^ 
wMch  lie  described.  In  Ms  lifetime  lie  commenced 
proceedings  for  the  collection  of  the  amount  due  on  the 
bond.  This  led  to  a  sale  of  the  mortgaged  premises. 
The  testator  was  paid  a  certain  sum  in  cash,  and  took 
from  the  purchaser  a  bond  which  he  indorsed  as  pay- 
ment on  the  original  mortgage.  It  was  held  that,  un- 
der these  circumstances,  the  legacy  was  extinguished. 

The  question  of  ademption  came  again  before  the 
Supreme  court  in  the  case  of  Beck  v.  McGillis  {9  Barh.^ 
66  ;  1850).  A  testator  had  executed  a  will  bequeathing 
a  certain  mortgage  which  he  had  afterwards  foreclosed. 
He  had  taken  from  the  purchaser  a  new  mortgage  upon 
the  same  premises.  It  was  held  that  the  foreclosure  had 
destroyed  the  legacy,  and  that  too  in  spite  of  the  fact 
that,  after  the  decease  of  the  testator,  there  was  found 
among  his  papers  a  memorandum  in  his  own  hand- 
writing declaring  that  he  intended  the  new  mortgage 
to  take  the  place  of  the  old,  and  to  pass  under  his  will 
as  the  other  would  have  done  if  it  had  remained  un- 
extinguished at  his  death. 

In  view  of  these  decisions,  and  of  many  others  to 
the  same  effect,  which  I  have  discovered  while  vainly 
seeking  for  authorities  in  opposition,  I  am  forced  to 
conclude  that  the  legacy  here  under  consideration  was 
annihilated  when  the  testator  was  paid  the  $5,000. 

It  is  urged  that,  as  he  did  not  demand  or  desire  the 
discharge  of  the  mortgage,  but  reluctantly  consented 
because  he  was  powerless  to  refuse,  I  may  properly 
find  that  it  was  not  his  intention  that  the  legacy  should 
adeem.  In  the  earlier  decisions  of  the  English  courts, 
a  distinction  (such  as  seems  to  have  obtained,  also,  in 
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the  civil  law)  was  drawn  between  cases  in  which  the 
discharge  of  a  debt  or  security  bequeathed  was  brought 
about  in  the  testator's  lifetime  by  his  own  procurement, 
and  other  cases  where  it  was  effected  at  the  instance  of 
the  debtor  himself.  TMs  distinction,  however,  is  no 
longer  recognized  (Stanley  v.  Potter,  ^  Cox,  180/  Puls; 
ford  V.  Hunter,  3  Bro.  C.  01,  ^15;  Fryer  v.  Morris, 
supra;  Le  Grice  v.  Pinch,  3  Meriv.,  SI;  Beck  v. 
McGillis,  supra). 

The  moneys  received  upon  the  discharge  of  the  mort- 
gage here  in  question  were  deposited  by  the  testator 
with  Catlin  &  Co.,  where  it  seems  they  were  thereafter 
continuously  kept.  It  is  claimed  that  this  fact  justifies 
the  conclusion  that  he  did  not  intend  that  the  legacy 
should  be  extinguished,  but  simply  changed  its  form, 
as  he  was  obliged  to  do  upon  the  debtor's  demand.  To 
the  rules  of  interpretation  which  ordinarily  obtain  in 
respect  to  specific  legacies,  I  have  already  said  that 
there  are  certain  exceptions.  One  of  these  is  where, 
by  operation  of  law,  the  testator's  interest  in  the  thing 
bequeathed  is  somehow  changed.  Such,  for  example, 
was  the  case  in  Walton  v.  "Walton  (7  Johns.  Ch.,  268; 
1823).  It  was  there  held  that  a  legacy  of  80  shares  in 
the  Bank  of  the  United  States  of  America,  though 
specific  in  its  nature,  was  effective  at  the  testator's 
death,  notwithstanding  the  fact  that,  prior  to  that  date 
and  after  the  execution  of  the  will,  the  charter  of  the 
baok  had  expired  and  its  funds  had  been  conveyed  to 
trustees. 

The  same  doctrine  was  maintained  in  Partridge  v. 
Partridge  {Cases  temp.  Talbot,  226;  1736),  the  court 
there  holding  that  where^  by  legislative  enactment, 
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certain  stock  bequeathed  by  a  testator  had,  before  his 
deatii,  been  converted  into  annuities,  snch  conversion 
did  not  work  an  ademption  of  the  legacy.  So,  too,  in 
Bason  V.  Brandon  {8  Sim.j  171;  1836),  it  was  deter- 
mined that  an  alteration  of  the  securities  of  a  fund 
specifically  bequeathed  did  not  defeat  the  legacy,  in  a 
case  where  such  alteration  was  made  by  an  agent  of 
the  testator  without  his  personal  direction  or  assent. 

It  was  held  by  the  Court  of  Appeals,  in  Giddings  v. 
Seward  {16  N.  T,,  S65;  1867),  that  a  legacy  bequeath- 
ing ^'the  sum  of  $1,200  and  interest  on  the  same,  con- 
tained in  a  bond  and  mortgage  given  to  me  by  O.  W, 
S.'*  was  not  adeemed  by  the  satisfaction  of  such  bond. 
and  mortgage  in  the  testator' s  lifetime.  ^  ^  The  language 
is,"  says  the  Judge  who  pronounces  the  opinion  of  the 
court,  "I  give  and  bequeath — 7wt  a  certain  bond  and 
mortgage^  hvi  tJie  sum  of  %1^200^  and  irUeresi  on  the 
samcy  cantained  in  a  bond  and  mortgage.^ ^  To  the 
same  effect  is  Le  Grice  v.  Pinch  (supra). 

Counsel  for  this  contestant  seems  especially  to  rely 
upon  the  decision  in  Doughty  v.  StiUwell  {1  Brad/. ,  300). 
There  the  testator  directed  that  a  certain  bond  of  the 
trustees  of  the  Methodist  Society  of  New  York,  held  by 
him  as  security  for  the  payment  of  $6,000,  with  interest 
at  the  rate  of  six  i)er  cent,  per  annum,  should  remain 
uncollected  for  three  years  after  the  decease  of  his 
wife,  when  said  arrumrd  sTixmLd  he  collected  and  di- 
vided. "  And  I  do  give  and  bequeath  the  same^^^  said 
the  will,  "as  follows,"  etc. 

The  obligors  subsequentiy  sold  their  church  and 
property  to  the  Emanuel  Congregation,  taking  as  part 
of  the  consideration  its  bond  and  mortgage  for  $6,000. 
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These  securities  were  then  assigned  to  the  testator,  who 
thereupon  surrendered  the  bond  and  mortgage  of  the 
Methodist  Society.  At  the  death  of  the  testator,  the 
obligation  of  the  Emanuel  Congregation  remained  un- 
collected among  his  assets. 

Surrogate  Bhadfoed  expressed  a  doubt  whether  the 
legacy  there  in  dispute  should  necessarily  be  pro- 
nounced specific,  and  cited  several  authorities  in  sup- 
port of  the  theory  that  it  was  demonstrative,  though 
he  admitted  that  decisions  to  the  contrary  were  by  no 
means  waating.  In  holding,  however,  as  he  did,  that 
the  legacy  was  not  adeemed,  he  based  his  conclusion 
chiefly  upon  the  fact  that,  in  exchanging  the  bequeathed 
bond  and  mortgage  for  another  bond  and  mortgage  of 
the  same  amount  and  on  the  same  property,  the  testa- 
tor had  done  nothing  which  worked  an  ademption. 
'^ The  principle  seems  to  be,"  he  says,  "that,  if  the 
fund,  instead  of  being  destroyed,  remain  the  same  in 
substance  with  unimportant  alterations,  such  slight 
variations  will  not  adeem  the  bequest."  .  .  .  Tke 
morvey  is  not  paid;  only  a  new  security  is  taken,  in  its 
nature  growing  out  of  the  former. 

I  confess  my  regret  that  the  facts  in  the  present  case 
do  not  fairly  bring  ii  within  the  doctrine  of  any  of  the 
exceptions  above  cited.  The  mortgage  here  bequeathed 
was  overdue  at  the  time  testator  made  his  wiU,  and  his 
attention  was  sharply  called  to  the  fact  that,  at  any 
moment,  the  mortgagor  might  insist  upon  a  discharge 
of  his  obligation  by  its  payment.  If,  when  that  dis- 
charge was  in  fact  effected,  the  testator  had  wished  to 
avoid  the  predicament  in  which  it  placed  the  legacy  to 
his  cousin,  it  was  incumbent  on  him  to  amend  the  tes- 
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tamentary  provision  that  had  been  made  in  his  behalf. 
He  had  given  to  his  executors,  as  trustees,  nothing  but 
the  bond  and  mortgage.  In  place  of  those  securities 
no  others  of  a  similar  character  had  been  substituted. 
It  is  manifest  that  the  mere  deposit  of  moneys  ivith  his 
bankers  was  not  such  a  setting  apart  for  the  legatee  as, 
even  upon  the  very  liberal  principle  of  the  civil  law, 
would  have  served  to  prevent  ademption. 

The  report  of  the  referee  must  therefore  be  confirmed, 
and  an  order  may  be  entered  accordingly. 


■*-4- 


ITkw  Yoek  Couimr.— Ho2f.  B.  G.  ROLLINS,  Sxtebo- 

GATE. — ^February,  1884. 

Creameb  v.  Waller. 

In  fhe  matter  qf  the  estate  of  Johic  R.  AValler,  de- 
ceased. 

Under  Code  Civ.  Pro.,  §  2715,— permitting  a  creditor to 

present  to  the  Surrogate's  court  proof,  by  affidavit,  that  an  executor 
has  failed  to  return  an  inventory  within  the  prescribed  time,  and  di- 
recting the  Surrogate,  if  satisfi^  of  the  default,  to  make  an  order 
compelling  the  return, — an  alleged  creditor,  whose  claim  is  disputed, 
is  entitled  to  the  order,  although  the  issue  as  to  the  indebtedness  of 
the  estate  is  one  which  the  Surrogate's  court  has  no  Jurisdiction  to 
determine. 

PETmoN  of  Thomaa  J.  Creamer,  an  alleged  creditor 
of  decedent's  estate,  why  Mary  N".  Waller,  executrix 
of  decedent' s  mil  should  not  file  an  inventory,  etc. 
The  facts  api)ear  sufficiently  in  the  opinion. 
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Oblaxdo  L.  Stkwakt,  far  petitioner, 
RoBEBT  Sbwbll,  foT  executrix. 


The  Sueeogate, — ^It  is  provided,  by  §  2715  of  the 
Code,  that  a  creditor  or  person  interested  in  an  estate 
nmy  present  to  the  Snrrogate's  court  proof,  by  afl5.davit, 
that  an  executor  lias  failed  to  return  an  inventory 
within  the  time  prescribed  by  law  therefor.  If  tho 
Surrogate  is  satisfied  that  such,  executor  is  in  default, 
the  same  section  directs  that  he  ^^must  make  an  order 
requiring  the  delinquent  to  return  the  inventory." 
Section  15  of  part  2,  ch.  6,  tit.  3,  of  the  Revised  Statutes 
requires  that  such  inventory  shall  be  returned  to  the 
Surrogate  within  three  months  from  the  date  of  letters 
testamentary. 

Section  2514  of  the  Code  declares  that,  in  construing 
the  provisions  of  the  18th  chapter,  "the  following 
rules  must  be  observed,  except  where  a  contrary  intent 
is  expressly  declared  in  the  provisions  to  be  construed, 
or  is  plainly  apparent  from  the  context  thereof.     .    . 

.  .  .  The  word  debts  includes  every  claim  and 
demand  upon  which  a  judgment  for  a  sum  of  money,  or 
directing  the  payment  of  money,  could  be  recovered  in 
an   action;    and   the  word   creditor   includes    every 

person   having  such  a  claim  or  demand 

Where  a  provision  of  this  chapter  prescribes  that  a 
person  interested  .  .  .  may  apply  for  an  inven- 
tory, an  account,"  etc.,  "  an  allegation  of  his  interest, 
duly  verified,  suffices,  although  his  interest  is  disputed, 
unless  he  has  been  excluded  by  a  judgment,  decree,  or 
other  final  determination,  and  no  appeal  therefrom  is 
pending."    This  provision,  however,  lias  manifestly 
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no  application  to  creditors,  because,  in  the  very  subdi- 
vision of  §  2514  in  wMcb  it  appe;irs,  the  term  *^  person 
interested"  is  defined  as  including  "every  person 
entitled  absolutely  or  contingently  to  share  in  the 
estate,  etc.,  except  as  a  cr editor. ^^ 

In  the  present  case,  the  allegation  in  reference  to  the 
petitioner's  claim  was,  as  first  presented,  in  these 
words :  *  *  that  such  estate  is  indebted  to  your  petitioner 
to  the  amount  of  $100,000,  and  upwards,  no  part  of 
which  has  been  paid."  In  the  absence  of  any  denial, 
I  should  have  deemed  that  allegation  sufttcient  to 
justify  granting  the  petition  (Wever  v.  Marvin,  J4 
Barh.f  376).  But  I  should  not  have  felt  at  liberty  to 
grant  it  in  the  face  of  the  answer  which  was  interposed^ 
without  some  statement  of  the  facts  upon  which  the 
applicant  based  his  claim  to  be  a  creditor  of  the  estate 
(BurweU  v.  Shaw,  2  Bradf.^  32Z).  Such  a  statement 
has  been  supplied  since  the  oral  argument.  The 
moving  party  has  presented  aflidavits  whose  allega- 
tions disclose  the  nature  of  his  demand,  and  would 
suffice  if  undisputed  to  establish  its  validity.  To  these 
affidavits  the  counter-affidavit  of  the  executrix  has  been 
interjKJsed.  An  issue  is  thus  raised  which  cannot  be 
determined  in  this  court.  But  I  hold,  as  I  have  always 
held  under  similar  circumstances,  that  the  petitioner 
is  entitled  to  the  relief  for  which  he  applies  (see 
Thomson  v.  Thomson,  1  Bradf.^  21^;  Cotterell  v.  Brock, 
1  BTodf.,  lliS). 


Vol.  IL— 23. 


354   CASES  IN  THE  SURROGATES'  COURTS, 


CORNWELL  T.  RIKEB. 


New  York  County.— Hon.  D.  G.  ROLLINS,  Suebo- 

GATE.— Febraary,  1884. 

COENWELL  V.    RiKEE. 

In  the  maUer  of  the  probate  of  the  loiUy  and  codicils 
tJiereto^  q/"  Sarah  Bure,  deceased,. 

The  questions  of  fact,  whether  decedent,  at  the  time  of  the  execution  of  a 
codicil  to  her  will,  was  possessed  of  testamentary  capacity,  and 
whether  that  paper  expressed  her  own  untrammeled  wishes  respect- 
ing the  disposition  of  her  estate,  examined  at  length,  and  determined 
in  the  affirmative. 

The  fact  of  senOlty  raises  no  presumption  of  the  existence  of  dementia. 

The  question  of  testamentary  capacity  is  simply  whether  a  decedent  was 
capable  of  sufficient  thought,  reflection  and  judgment  to  know  what 
property  he  had,  and  to  decide  and  declare  what  should  he  done 
with  it. 

An  inmate  of  decedent's  family  having  testified  in  disparagement  of  her 
mental  capacity,  and  having  named  other  persons  who,  he  stated, 
could  cooflrm  his  testimony,  but  who  were  not  called,  it  was  con- 
tended, on  the  one  hand,  that  contestants'  failure  to  produce  Jhese 
persons  Justified  an  inference  against  the  truth  of  the  witness'  story, 
and,  on  the  other,  that  his  testimony  should  be  credited  because 
proponents  did  not  produce  those  who  could  have  disproved  it,  if 
false. — 

Held,  that  no  presumption  arose  either  way. 

The  proper  method  of  weighing  the  unsupported  statements  of  a  witness, 
viz. :  by  an  examination  as  to  their  inherent  probability,  their  con- 
sistency with  each  other  and  with  other  facts  proved,  his  intelligence 
in  observation  and  in  reporting  the  results  thereof,  his  apparent 
freedom  from  bias,  and  his  known  character  for  honesty — ^pointed 
out. 

The  proffered  assistance  of  distinguished  alienists,  upon  the  question  of 
decedent's  testamentary  capacity,  rejected  by  the  court  because  of 
their  assumption  of  the  truth  of  certain  hypotheses  touching  her 
character  and  conduct  which,  it  deemed,  were  not  proved  to  be  well 
founded. 

Children's  Aid  Society  v.  Loveridge,  70  N.  F.,  894 — compared. 

The  successful  impugnment  of  an  alleged  will,  on  the  ground  of  undue 
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influence,  involves,  generally,  the  demonstration  of  one  or  more  of 
the  f oUowing  propositions  :  (1)  That  the  provisions  of  the  rejected 
paper  are  inconsistent  with  decedent's  previously  expressed  inten- 
tiona  (2)  That  those  provisionB  are  unnatural  or  unfair,  in  ignoring 
such  claims  of  kindred  as  ordinarily  receive  testamentary  recognition. 
(8)  That  from  those  provisions  the  person  exercising  the  influence 
derived,  directly  or  indirectly,  some  advantage. 
It  seems,  that  the  object  specially  sought  to  be  accomplished  by  the  statute 
of  distributions  is  to  divide  an  intestate's  estate  according  to  that 
plan  which  appears  most  accordant  with  the  dictates  of  natural 
affection. 

Petition  for  the  probate  of  decedent's  will  presented 
by  Samuel  Riker,  named  therein  as  executor ;  opposed 
by  John  H.  Comwell  and  others,  heirs  at  law  and  next 
of  kin.    The  facts  appear  sufficiently  in  the  opinion, 

John  E.  Pabsonb  and  E.  R.  Db  Gbovb,  for  proponent 

Edwabdb  Piebrepont;  F.  &  C.  A.  H.  Babtlett  ;  N.  D.  Lawton  ; 
STAiOiET,  Clabke  &  Smith  ;  G.  E.  P.  Howard  ;  Edmond  Hubbstel, 
for  eorUeetante. 

B.  P.  Watbok  ;  W.  H.  Gbeenb  ;  H.  P.  McGowK ;  M.  8.  Isaacs  ; 
Develin  &  Miller  ;  H.  D.  Sedgwick  ;  Sullivan  &  Cromwell  ; 
Laxjtekbach  &  Sfinqabn;  A.  J.  Delaney;  Sewell  &  Piebce; 
Davies,  Whitehead  &  Sutdam  ;  John  Bhebwood  ;  W.  H.  Hoppin, 
Jb.;  Charles  E.  Tbact;  John  Habdt;  Lewis  L.  Delafield; 
Chablbb  E.  Whitehead  ;  B.  B.  Clabk  ;  Seaman  &  Congeb  ;  R.  H. 
•  Lton  ;  Chas.  Ruston  ;  M.  M.  Budlong  ;  Hoppin  &  Talbot  ;  W.  M. 
Powell;  H.  B.  Hathaway;  T.  C.  Cbonin  ;  Db  Fobbst  &  Weeks  ; 
Milleb,  Pbckham  &  Dixon  ;  WHrrLOCK  <&  Simonds  ;  Stbabnb  & 
Cdbtib  ;  Benedict,  Taft  &  Bbnbdict,  for  henefida/riee. 

The  Surrogate. — In  March,  1882,  there  were  pro- 
pounded in  this  court  three  written  instruments,  which, 
taken  together,  were  claimed  to  express  the  testament- 
ary purposes  of  Sarah  Burr.  Of  these  instruments, 
tiiat  which  bears  the  earliest  date  purports  to  be  her 
will.  Each  of  the  others  professes  upon  its  face  to  be 
a  codicil  to  the  first.    In  behalf  of  certain  heirs  at  law 
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and  next  of  kin  of  decedent,  objections  in  writing  were 
formally  interposed  to  each  of  these  several  papers.  It 
was  claimed  that  they  should  be  denied  probate  : 

First.  Because  of  non-compliance  with  the  require- 
ments of  law  respecting  the  formalities  of  their  execu- 
tion. 

Secondly.  Because  of  mental  incapacity  on  the  part 
of  the  decedent  to  give  them  effect  as  testamentary  dis- 
positions of  her  estate. 

Thirdly.  Because  of  the  exercise  of  undue  influence 
and  the  resort  to  circumvention  and  fraud,  whereby,  if 
admitted  to  probate,  they  would  accomplish  not  Sarah 
Burr's  purposes,  but  the  purposes  of  some  designing 
person  or  persons  by  whom  she  was  unlawfully  guided 
and  controlled. 

The  questions  thus  raised  by  the  petition  for  probate, 
and  the  answers  thereto,  have  been  tried  before  the  Sur- 
rogate, and  the  report  of  the  testimony  introduced  by 
the  contending  parties  covers  more  than  1,200  closely 
printed  pages.  A  year  elapsed  between  the  day  when 
the  trial  began  and  the  day  when  its  issues  were  for- 
mally submitted  for  my  determination.  Because  of  the  . 
grave  importance  of  those  issues,  and  the  unavoidable 
delay  in  their  presentation,  I  have  felt  unwilling  to  pass 
upon  them  until  I  could  find  an  opportunity,  such  as 
has  but  lately  been  afforded,  for  a  careful  re-examina- 
tion of  all  the  evidence.  The  case  ha^  long  been  under 
advisement,  therefore,  though  it  has  at  no  time  seemed 
to  me  to  present  very  embarrassing  or  complicated 
questions,  either  of  law  or  of  fact.  The  disclosures  of 
the  testimony,  and  the  action  of  contestants'  counsel 
thereupon,  have  greatly  narrowed  the  field  of  inquiry 
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covered  by  the  pleadings,  and  justify  me  in  declaring 
at  the  outset,  without  stating  the  grounds  of  my  conclu- 
sions, that  the  papers  propounded  as  the  will  and  the 
first  codicil  are  entitled  to  be  admitted  as  such  to  pro- 
•bate,  and  that,  as  regards  the  instrument  purporting  to 
be  the  second  codicil,  its  execution,  so  far  as  concerns 
mere  statutory  formalities,  was  in  substantial  accord- 
ance with  all  the  requirements  of  law.  The  only  mat- 
ters, therefore,  which  are  practically  in  controversy  are 
these: 

I.  Was  the  decedent,  at  the  time  she  executed  this 
second  codicil,  possessed  of  testamentary  capacity? 
And  if  that  inquiry  be  answered  in  the  affirmative, 
then, 

U.  Does  that  disputed  paper  express  her  own  xin- 
trammeled  wishes  regarding  the  disposition  of  her 
estate. 

It  is  well,  perhaps,  before  discussing  either  of  these 
questions  in  detail,  to  state  certain  facts  which  have  a 
common  bearing  upon  both. 

Sarah  Burr  was  bom  in  November,  1794,  and  was, 
therefore,  at  the  time  of  her  death  in  March,  1882, 
above  eighty-seven  years  of  age.  She  had  outlived  all 
her  near  kindred.  Her  parents  had  died  many  years 
before ;  her  only  brother  in  1831,  and  her  last  surviv- 
ing sister  in  1865.  When  she  subscribed  her  name  to 
this  codicil,  there  was  no  person  living  except  herself 
who  was  a  descendant  of  either  of  her  parents,  nor,  so 
far  as  the  evidence  discloses,  was  there  then  living  any 
child  or  grandchild  of  any  of  her  grandparents.  Her 
father,  Isaac  Burr,  had  died  in  1829,  leaving,  besides 
peisonal  assets  inventoried  at  $12,000,  certain  pieces  of 
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real  property,  including  a  tract  of  land  between 
Fortieth  street  and  Forty-third  street  in  the  heart  of 
this  city,  which  proved  to  be  the  nuclens  of  the  great 
fortune  whose  disposition  is  here  in  controversy.  From 
this  tract,  which  Isaac  Burr  used  to  call  his  "  pasture 
lot,"  his  children  reaped  no  advantage  until  long  after 
it  came  into  their  possession  ;  scarcely  any,  indeed,  un- 
til the  year  1850,  when  Sarah  the  youngest  was  fifty- 
six  years  of  age,  and  Margaret  the  eldest  was  sixty- 
four.  Meanwhile,  they  had  been  obliged,  from  time 
to  time,  to  borrow  money  upon  interest,  that  they 
might  carry  the  burden  of  taxes  and  assessments,  and 
were  doubtless  compelled,  whether  such  a  course  ac- 
corded with  their  wishes  or  not,  to  practice  habits  of 
frugality  and  economy,  such  as  were  displayed  by  Sarah 
at  least  to  the  very  close  of  her  life. 

On  the  11th  of  August,  1862,  the  eldest  daughter 
Margaret,  who  had  then  reached  the  age  of  seventy-six, 
executed  her  will.  She  had  never  married,  nor  had 
either  of  her  sisters,  of  whom  one  was  then  seventy- 
four,  and  the  other  sixty-eight  years  of  age.  To  those 
sisters  and  the  survivor  of  them  Margaret  gave  a  life 
interest  in  her  entire  estate,  and,  after  their  death,  the 
remainder  as  follows :  To  twelve  persons,  her  relatives 
and  friends,  divers  sums,  amounting  in  aU  to  $67,000. 
To  seventeen  charitable,  religious  and  educational  so- 
cieties, which  she  specified,  other  sums  aggregating 
$230, 000.  To  five  societies,  included  among  such  seven- 
teen, the  amount  then  remaining,  after  first  deducting 
$5,000  for  each  of  three  of  the  executors  of  the  will. 
This  instrument  was  admitted  to  probate  in  October, 
1862. 
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Maxy  Burr  executed  her  will  in  March,  1864,  and  a 
codicil  thereto  in  September  of  the  same  year.  These 
instruments,  both  as  to  the  form  of  their  dispositions 
and  as  to  their  spirit  and  substance,  were  closely  im- 
itative of  the  will  of  Margaret.  In  substantially  the 
whole  estate  Sarah  was  given  a  life  interest.  The  re- 
mainder was  ordered  to  be  applied  to  the  payment  of  a 
long  list  of  legacies.  About  $100,000  were  bequeathed 
to  relatives  and  friends,  and  nearly  $300,000  to  twenty- 
five  public  institutions,  five  of  which  were  made  the 
beneficiaries  of  the  entire  residuary  estate.  This  wiU 
and  its  codicil  were  admitted  to  probate  in  August,  1864. 

The  wiU  of  Sarah  Burr  is  dated  April  3rd,  1866.  It 
directs  the  distribution  of  $87,000  among  certain  of  her 
relatives  and  friends,  and  $285,000  among  twenty  spec- 
ified religious,  benevolent  and  educational  societies.  It 
makes  six  of  such  societies  residuary  legatees.  June 
30th,  1869,  is  the  date  of  decedent' s  first  codicil.  By  the 
first  clause  of  that  instrument,  she  gives  in  trust  to  her 
executors  the  sum  of  $200,000,  for  the  establishment  of  a 
Good  Samaritan  dispensary  for  the  benefit  of  the  poor 
of  the  city  of  New  York.  After  disposing  by  other 
clauses  of  considerable  sums  of  money,  she  bequeaths 
to  certain  specified  charitable  and  religious  institutions 
the  sum  of  $100,000.  The  so  called  second  codicil, 
which  is  here  the  subject  of  controversy,  was  executed 
on  September  30th,  1881.  It  begins  with  the  following 
preamble :  ''  Whereas  my  residuary  estate  has  largely 
increased  since  the  maldng  of  my  will  and  of  the  first 
codicil  thereto,  and  many  benevolent  institutions  have 
been  created  in  the  meantime  ;  now,  in  order  to  carry 
out  more  widely  the  charitable  and  reUgious  purposes 
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intended  by  me,  I  do  hereby,  out  of  my  personal 
estate  and  the  proceeds  of  my  real  estate,  give  and  be- 
queath the  sums  following."  Then  comes  a  list  con- 
taining the  names  of  fifty-six  societies,  and  allotting 
among  them  legacies  of  well  nigh  a  half  million  of  dol- 
lars.  Thirteen  of  these  fifty-six  find  place  among  the 
twenty  legatees  of  the  residue,  which  is  wholly  be- 
stowed upon  public  institutions. 

It  is  convenient  at  this  point  to  note  some  of  the  cir- 
cumstances attending  the  preparation  of  this  paper. 
These  circumstances,  so  far  as  they  are  known  to  Mr. 
John  n.  Riker,  are  very  fully  disclosed  in  his  testimony. 
For  many  years  before  decedent's  death,  he  acted  as 
her  legal  adviser,  and  possessed  her  fullest  confidence 
and  regard.  At  the  immediate  request  of  Mr.  James 
H.  Titus,  whose  connection  with  the  Burr  estate  and 
with  the  existence  of  this  codicil  will  be  hereafter  con- 
sidered, Mr.  Riker,  in  April,  1880,  called  upon  the 
decedent  at  her  own  house.  He  said  to  her,  at  the  be- 
ginning of  an  interview  lasting  nearly  an  hour,  that 
he  had  been  told  that  she  had  expressed  a  wish  to  see 
him  in  relation  to  drawing  a  second  codicil  to  her  will. 
She  answered  that  such  was  the  fact.  Her  estate,  she 
said,  had  grown  so  large  since  the  date  of  her  will,  that 
she  thought  its  accumulations  ought  not  to  be  restric- 
ted to  the  few  institutions  specified  in  that  instrument, 
but  that  other  charities  should  be  added  to  the  list  of 
residuary  legatees.  Upon  being  asked  what  others, 
she  replied  that  she  was  confined  to  the  house  much  of 
the  time,  and  knew  little,  therefore,  of  what  was  going 
on  outside  of  it ;  that  since  she  had  made  her  wiU  there 
had  been  founded,  in  the  city  of  New  York,  many 
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good  charitable  institntions,  but  that,  as  to  their  names 
and  objects,  she  was  not  well  informed.  Mr.  Riker 
said  to  her  that  there  were  books  descriptive  of  local 
charities  which  he  would  get  for  her  if  she  wanted 
them.  She  told  him  to  do  so.  He  then  suggested  the 
propriety  of  her  increasing  the  personal  legacies,  but 
his  suggestion  was  disapproved.  She  said  that  aU  her 
nearest  relatives  were  dead,  and  that  she  did  not  care 
to  increase  the  gifts  to  her  more  distant  ones.  And  to 
this  notion  she  adhered,  in  spite  of  Mr.  Riker'  s  urg- 
ing that  some  of  her  kindred  were  in  moderate  circum- 
stances, and  that  a  gift  to  them  would  be  in  strictest 
sense  a  gift  to  charity.  "No,"  she  insisted,  "  I  don't 
wish  to  increase  the  gifts  to  my  relatives.  I  would 
rather  give  the  increase  of  my  estate  to  public  chari- 
ties." Later  in  the  interview  she  said  she  had  been 
told  by  Mr.  Titus  that  the  accumulation  amounted  to 
several  hundred  thousand  dollars.  She  inquired  what 
the  fact  was.  Mr.  Riker  answered  that,  in  his  beUef, 
the  increase  was  nearly  a  million  dollars.  No  mention 
was  made  at  this  time  of  any  particular  institution 
as  worthy  to  be  included  in  a  new  testamentary  paper. 
About  ten  days  later,  having  meantime  obtained  the 
books  of  which  he  had  spoken  and  left  them  at  Miss 
Burr's,  Mr.  Riker  called  upon  her  again,  and  had  with 
her  another  conversation  of  an  hour's  length.  She 
told  him  that  she  had  examined  the  books,  but  that  they 
told  her  a  long  story  and  that  it  was  a  little  difficult 
for  her  to  select  from  them  the  institutions  to  bo 
benefited  by  her  codicil.  She  repeated  a  remark 
which  she  had  made  at  the  previous  interview, 
that  she   especially  wished  to   give  to  those   socie- 
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ties  wMcli  provided  for  the  sick  and  needy  and  for 
women  and  children.  She  asked  Mr.  Riker  to  make  in- 
quiry respecting  such  institutions  and  report  to  her  the 
result.  At  this  st^ge  of  their  interview  they  were  both 
seated.  Miss  Burr  arose,  caught  Mr.  Biker  by  the 
hands,  and  then  sitting  down  by  him  said — ^'I  wish 
that,  in  this  matter,  you  would  give  me  your  best  judg- 
ment and  advise  me  as  if  you  were  a  brother."  This 
he  promised  to  do,  and  at  her  request  promised  also  to 
make  a  list  of  such  charities  as  would  be  likely  to  com- 
mend themselves  to  her  approval,  resorting  for  that 
purpose,  not  only  to  the  books  which  he  had  submitted 
for  her  examination,  but  to  such  other  avenues  of  in- 
quiry as  were  open  to  him.  The  results  he  agreed  to 
submit  for  her  consideration.  Soon  after,  he  prepared 
a  list  and  inserted  it  in  a  draft  codicil,  which  commenced 
with  the  same  preamble  that  appears  upon  the  paper 
here  in  dispute.  This  draft  he  sent  to  Miss  Burr,  or 
left  with  her,  on  or  about  the  13th  of  May,  1880.  Later 
in  the  same  day,  he  again  called  at  her  house  and  had 
with  her  another  conference  of  about  two  hours'  dura- 
tion. He  first  read  the  preamble  which  she  pronounced 
satisfactory.  He  then  named  in  their  order  the  institu- 
tions he  had  thought  fit  to  recommend  as  legatees,  and 
the  amounts  he  had  tentatively  allotted  to  them.  In 
the  course  of  conversation,  reference  was  made  to  the 
fact  that,  by  her  former  testamentary  papers,  or  by 
those  of  one  or  the  other  of  her  sisters,  this  or  that  in- 
stitution named  had  fared  thus  and  so,  and  this  cir- 
cumstance was  thought  worthy  of  consideration  in  deter- 
mining whether  such  institution  should  again  share  in 
the  bounty  of  the  Burr  estate,  and  if  so  to  what  extent. 
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As  the  various  societies  were  named  by  Mr.  Riker,  Miss 
Burr  occasionally  made  objections.  She  at  first  pro- 
tested against  the  inclusion  of  the  Mount  Sinai  Hospital, 
saying  that  she  understood  it  limited  its  charities  to 
Jews.  Mr.  Riker  assured  her  that  in  this  she  was  in 
error.  She  said:  "Do  you  mean  to  say  that,  if  a 
Christian  was  injured  and  taken  into  the  Mount  Sinai 
Hospital,  they  would  take  as  good  care  of  him  as  if  he 
were  a  Jewf '  He  said  they  would,  and  thereupon  she 
withdrew  her  objection  and  the  bequest  of  $5,000  was 
passed  as  approved.  ^Vhen  the  name  of  the  Hebrew 
Orphan  Asylum  was  called,  she  again  dissented  for  a 
time,  but  sanctioned  the  proposed  bequest  upon  being 
advised  of  the  claims  of  that  institution  upon  the 
bounty  of  the  rich  and  charitable.  A  slight  opposi- 
tion, soon  withdrawn,  was  aroused  by  the  suggestion 
of  a  $5,000  legacy  to  the  French  Benevolent  Society. 
Several  of  the  dispensaries  of  the  city  whose  names  ap- 
pear  in  the  instrument  now  contested  were  brought  to 
Miss  Burr*  s  notice  in  this  draft  codicil.  It  will  be  re- 
membered that,  for  the  establishment  of  an  institution 
with  objects  very  similar,  she  had,  eleven  years  before, 
set  apart  a  fund  of  $200, 000.  When  the  names  of  these 
various  dispensaries  were  read  to  her,  "Have  you  for- 
gotten,  Mr.  Riker,"  she  said,  "that  I  gave  to  the  Good 
Samaritan  dispensary  by  my  first  codicil  ?"  Mr.  Riker 
assured  her  that  he  did  not,  but  explained  in  detail 
why  it  was  that  that  bequest  could  not  be  immediately 
available,  and  how,  meantime,  the  good  it  was  aimed 
to  accomplish  might  be  attained  by  affording  help  to 
dis2)ensaries  already  in  operation.  This  explanation 
was  accepted  as  satisfactory,  and  the  proposed  legacies 
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were  allowed  to  stand.  After  the  entire  list  had  been 
discussed,  Mr.  Riker  announced  the  scheme  he  had  de- 
vised for  the  distribution  of  the  residuary  estate. 
*' Haven't  I  already  given  away  all  that  I  have  to  give?'' 
said  the  decedent.  "It  seems  a  long  list,  and  a  great 
deal  of  money."  Mr.  Eiker,  after  making  computa- 
tion, assured  her  that  there  still  remained  a  surplus  of 
several  hundred  thousand  dollars ;  she  thereupon  gave 
her  sanction  to  the  proposed  residuary  clause,  and  the 
conference  ended  with  her  requesting  Mr.  Riker  to  pre- 
pare a  codicil  in  conformity  with  the  draft  which  she 
had  thus  examined  and  approved.  This  lie  proceeded 
to  do,  and  on  the  day  following,  he  took  to  her  house 
the  paper  which  he  had  prepared,  and  read  her  its  con- 
tents. She  declared  herself  satisfied  with  its  provis- 
ions, and  asked  when  it  should  be  executed.  The  next 
day  was  suggested.  *' There  is  no  need  of  hurry," 
said  she;  ''I  am  in  good  health."  And  she  named 
Monday  or  Tuesday  of  the  following  week.  The  day 
after  this  interview,  Mr.  Riker  received  from  her  a  let- 
ter in  these  words,  written  by  her  own  hand : 

"May  15th,  1880. 

Dear  Sir — Since  I  saw  you,  on  further  reflection,  I 
have  concluded  to  postpone  the  business  on  w^hich  we 
were  conversing  yesterday.  When  I  have  made  up  my 
mind  on  the  subject,  I  will  write  you.    Respectfully, 

Sarah  Burr." 

Two  months  later,  Mr.  Riker  rewrote  the  codicil  in 
the  form  which  it  now  wears.  It  differs  in  two  particu- 
lars from  the  paper  first  prepared.  It  contains  a  pro- 
vision, such  as  also  appears  in  the  will  and  in  the  first 
codicil,  touching  the  disposition  of  legacies  that  for  any 
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cause  might  lapse  or  fail  to  take  effect,  and  it  adds  a 
single  institution,  the  ^*  Harlem  Dispensary  for  Women 
and  Children,"  to  the  number  of  the  legatees.  On  sev- 
eral occasions  between  the  day  when  he  received  from 
Miss  Burr  the  letter  above  quoted,  and  the  day  when 
she  signed  the  paper  in  controversy,  Mr.  Riker  called 
to  see  her  upon  affairs  of  business,  but  he  never  made 
allusion,  nor  did  she  ever  herself  allude  to  the  matter 
of  the  unexecuted  codicil.  Her  renewed  purpose  to 
execute  it,  and  her  wish  that  he  should  make  arrange- 
ments accordingly,  were  made  known  to  him  by  Mr. 
Titus  on  September  29th,  1881,  and  led  him  to  give  Mr. 
De  Grove  and  Mr.  Jockel,  gentlemen  connected  with 
his  office,  certain  directions,  with  which  on  the  suc- 
ceeding day  they  proceeded  to  comply. 

I  have  thus,  as  briefly  as  practicable,  though  neces- 
sarily at  some  length,  reviewed  the  important  and  in- 
teresting testimony  of  Mr.  Eiker  touching  the  connec- 
tion of  Miss  Burr,  so  far  as  he  is  able  to  reveal  it,  with 
the  preparation  of  the  paper  here  propounded  as  her 
second  codicil.  Counsel  for  contestants  accept  this 
testimony,  and  I  unhesitatingly  accept  it  myself  as  a 
clear  and  trustworthy  statement  of  the  matters  to  which 
it  relates. 

On  the  morning  of  September  30th,  1881,  Mr.  De 
Grove  and  Mr.  Jockel  repaired  to  Miss  Burr' s  residence. 
Their  testimony  of  what  took  place  is  fairly  summarized 
as  follows :  Upon  their  arrival,  they  were  shown  to  the 
front  parlor,  where  they  were  soon  joined  by  Mr.  Titus, 
and  a  little  later  by  Miss  Burr.  To  the  latter,  Mr.  De 
Grove  said  he  had  come  at  Mr.  Riker' s  request,  bring- 
ing the  second  codicil,  which  he  proposed  to  read  aloud. 
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That  the  test  just  indicated  is  the  true  one  has  been 
often  asseverated  by  the  judicial  tribunals  of  England, 
as  well  as  by  those  of  our  own  State  and  of  other  por- 
tions of  the  country.  Evidence  resi)ecting  eccentric- 
ities of  dress  or  demeanor,  weakness  of  memory,  ab- 
surdities of  speech  or  conduct,  and  such  like  things,  on 
the  part  of  a  decedent,  is  admissible  in  opposition  to 
the  probate  of  a  paper  offered  as  his  will,  only  because 
it  tends  to  show,  in  a  greater  or  less  degree,  that,  in  the 
making  and  execution  of  such  a  paper,  such  decedent 
did  not  thoroughly  understand  what  he  was  doing; 
was  not  able  to  appreciate  the  nature  and  extent  of  his 
possessions;  could  not,  after  calling  to  mind  the  persons 
who  might  naturally  expect,  because  of  the  claim  of 
kinship  or  for  other  reason,  to  participate  in  his  bounty, 
form  an  intelligent  purpose  as  to  whom  he  would  make, 
and  whom  he  would  refuse  to  make,  his  testamentary 
beneficiaries  (Hathom  v.  King,  8  Mass.,  371;  Kinne  v. 
Kinne,  9  Conn.^  102 ;  Harwood  v.  Baker,  3  Moore  P.  CI, 
Z82  ;  Blanchard  v.  Nestle,  3  Den.^  37  ;  Home  v.  Home, 
9Ired.  Law^  99;  Stevens  v.  Van  Cleve,  i  WasTi.^  S67; 
Lowder  v.  Lowder,  68  Ind.^  638  ;  Converse  v.  Converse, 
21  VL,  168 ;  Bleeckerv.  Lynch,  1  Bradf.,  458;  Mave- 
rick V.  Reynolds,  supra;  Crolius  v.  Stark,  supra; 
Higgins  V.  Carlton,  28  Md.^  115 ;  Matter  of  Pomian, 
5^  Barb,,  27^  ;  Toe  v.  McCord,  7^  111.,  33). 

The  question,  therefore,  whether,  in  September,  1881, 
Miss  Burr  was  competent  to  make  a  will  is  simply  a 
question  whether  she  was  then  capable  of  sufBicient 
thought,  reflection  and  judgment  to  know  what  prop- 
erty she  had,  and  to  decide  and  declare  what  should  be 
done  with  it.    It  is,  of  course,  impracticable  to  review 
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in  detail  the  mass  of  evidence  bearing  npon  this  issae. 
Some  of  that  which  was  introduced  by  the  contestants 
is  claimed  by  their  counsel  to  establish  the  penurious- 
ness  of  the  decedent,  her  conspicuous  untidiness,  her 
want  of  delicacy  in  certain  features  of  her  daily  life 
and  a  great  and  general  impairment  of  all  her  mental 
faculties.  They  insist,  indeed,  that  she  was  morbidly 
avaricious,  nothing  short  of  slovenly  in  respect  to  the 
care  of  her  body  and  the  fashion  of  her  apparel,  coarse 
and  vulgar  in  her  tastes,  grossly  offensive  in  certain  of 
her  personal  habits,  and  well  nigh  bereft  of  her  powers 
of  memory.  And  they  urge  that  these  phenomena 
were  so  at  variance  with  such  as  are  ordinarily  mani- 
fested in  the  case  of  persons  endowed  with  reason  and 
intelligence ;  so  at  variance,  too,  with  such  as  the  dece- 
dent herself  displayed  in  her  earlier  years,  as  to  render 
it  probable  that  she  had  entered  upon  her  second  child- 
hood, and  was  afflicted  with  that  form  of  iosanity  styled 
*  *  senile  dementia. ' ' 

The  witness  who  furnished  the  most  important  testi- 
mony in  support  of  this  claim  of  the  contestants  was 
James  McCabe,  who,  for  four  years  before  the  death  of 
Sarah  Burr,  was  in  her  employ  as  a  house  servant,  at 
25  University  place.  No  other  witness,  called  upon 
either  side  of  this  controversy,  saw  Miss  Burr  so  fre- 
quently during  that  period,  or  undertook  to  describe, 
with  so  much  detail,  the  ordinary  incidents  and  sur- 
roundings of  her  life.  It  would  appear  from  his  testi- 
mony, that  she  spent  the  greater  part  of  her  time  in 
the  kitchen,  and  it  was  in  that  room  that  she  died,  on 
the  first  of  March,  1882.  She  was  accustomed,  early  in 
the  evening,  to  retire  to  bed  in  a  room  on  the  second 
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floor  of  her  house,  jointly  occupied  by  herself  and  Mrs. 
McCabe.  The  parlor  was  only  used  on  rare  occasions, 
or  when  she  received  an  old  friend  or  acquaintance,  or 
when  some  person  called  on  an  inii>ortant  business  er- 
rand. At  such  times.  Miss  Burr  would  come  up  from  the 
kitchen  to  see  her  visitor,  having  first  with  Mrs.  McCabe^  s 
assistance,  exchanged  the  dress  that  she  commonly  wore 
for  another  of  more  presentable  api)earance.  Her  appe- 
tite for  food,  if  McCabe  is  to  be  fully  credited,  was  ex- 
traordinary. She  ate  her  meals  alone,  at  a  pine  table 
covered  with  a  coarse  cloth.  The  plates  and  cups  and 
saucers  were  nicked  and  cracked,  and  otherwise  the 
worse  for  wear.  Tke  knife  and  fork  and  spoon  were  of 
a  piece  with  the  crockery.  These  articles  of  table 
furniture,  as  well  as  certain  kitchen  utensUs,  and  some 
of  the  dresses  alleged  to  have  been  worn  by  Miss  Burr, 
were  produced  in  court,  and  identified  by  the  witness. 
He  testified  also  to  other  matters,  which  seem  to  me  to 
be  of  greater  im})ortance  than  any  to  which  I  have 
hitherto  referred.  Unless  he  swore  falsely,  or  perverted 
or  exaggerated  the  facts,  the  decedent  frequentiy  con- 
ducted herself,  under  circumstances  which  I  need  not 
here  particularize,  in  such  a  way  as  to  indicate  gross 
indiflference  to  her  personal  cleanliness  and  marked 
deterioration  of  her  sense  of  shame. 

This  portion  of  McCabe' s  testimony  is  only  second- 
ary in  importance  to  his  assertion  that  Miss  Burr 
forgot,  almost  immediately  after  its  occurrence,  the  fact 
of  the  execution  of  the  second  codicil.  It  is  worthy 
of  remark  that,  as  to  neither  of  these  two  matters,  is 
McCabe  directiy  corroborated  or  directiy  contradicted, 
though  it  is  apparent  that^  aa  to  one  of  them,  and 
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probably  as  to  the  other,  his  statements  could  have  been 
supported  if  true,  or  denied  if  false,  by  at  least  one 
other  person,  who  wonld  have  been  a  competent  witness 
for  either  of  the  contending  parties.  That  person  is 
McCabe's  mother.  His  brother  John,  also,  was  a  not 
infrequent  visitor  to  the  basement  floor  of  the  house, 
and  two  of  his  cousins,  according  to  his  own  testimony, 
were  occasional  caUers,  and  saw  and  heard  some  of  the 
sayings  and  doings  which  he  alone  has  described. 
Counsel  for  the  proponents  claim  that  an  inference  may 
be  justly  drawn,  against  the  truth  of  McCabe's  story, 
from  the  failure  of  contestants  to  produce  these  other 
witnesses  to  vouch  for  it;  opposing  counsel  contend, 
on  the  other  hand,  that  the  statements  of  James  should 
be  taken  as  accurate,  because  the  proponent  did  not 
call  to  the  stand  the  persons  who,  but  for  the  truth  of 
such  statements,  could  have  effectually  disproved 
them. 

I  think  that  no  inference  can  be  drawn,  for  or  against 
either  party,  from  the  non-production  of  the  mother, 
brother  and  cousins  of  James  McCabe.  Without  the 
application,  therefore,  of  any  doctrine  of  presumption, 
I  proceed  to  inquire  what  guaranty  of  the  truth  of 
McCabe's  unsupported  statements  touching  these  im- 
portant questions  is  afforded  by  their  inherent  prob- 
ability, or  by  their  consistency  with  each  other,  and 
with  facts  otherwise  proved,  or  by  McCabe's  intelli- 
gence in  observing,  and  in  reporting  the  results  of  his 
observations,  or  by  his  apparent  freedom  from  bias  and 
prejudice,  or  by  his  known  character  for  honesty  and 
truth.  Tried  by  these  tests,  he  did  not  make,  I  think,  a 
very  creditable  showing.    He  is  a  man  about  thirty-one 
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years  of  age,  of  limited  education  and  intelligence,  as 
was  made  very  obvious  in  the  course  of  the  trial.  Just 
before  entering  into  Miss  Burr's  service,  he  had  been  a 
peddler  of  vegetables,  in  partnership  with  an  ex-con- 
vict named  Mulligan.  As  to  some  of  the  incidents  of 
his  early  life,  and  as  to  the  circumstances  under  which 
he  learned  to  read  and  write,  he  declined  to  testify, 
upon  the  ground  that  to  do  so  truthfully  would  tend  to 
degrade  him.  He  avowed  his  disappointment  that 
Miss  Burr  had  died  without  making  some  provision  by 
wiQ  or  otherwise  in  his  behalf.  There  was  some  diffi- 
culty in  ascertaining  the  precise  nature  of  his  expecta- 
tions in  this  respect.  It  was  pretty  clearly  disclosed, 
however,  in  a  portion  of  his  testimony  which  I  will 
quote :  ''  Mr.  Titus  told  Miss  Burr  that  Mr.  Riker  said 
she  should  leave  S10,000  to  my  mother,  for  her  to  get  the 
interest  of,  and  for  me  to  get  the  principal,  when  she 
died,  and  Miss  Sarah  said  that  she  had  a  paper  made 
out  for  us." 

From  the  appearance  of  this  witness  and  from  the 
character  of  his  testimony,  I  am  convinced  that  he  was 
by  no  means  free  from  bias  against  the  decedent  and 
her  codicil,  because  of  his  failure  to  receive  at  her  hands 
the  recognition  to  which  he  felt  himself  entitled.  Upon 
the  whole,  therefore,  his.  statements  should  be  received 
with  great  caution,  especially  such  of  them  as  relate  to 
alleged  occurrences,  which  though  not  positively  de- 
nied by  other  witnesses,  and  not  indeed  susceptible  of 
positive  denial  by  any  who  were  called  in  behalf  of 
either  party  to  this  proceeding,  are  nevertheless  un- 
likely to  have  happened  in  view  of  their  antagonism  to 
other  facts  and  circumstances  satisfactorily  established 
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by  the  evidence.  Of  this  nature  are  the  two  state- 
ments which  I  have  already  characterized  as  the  most 
important  in  all  McCabe'  s  testimony.  I  am  compelled 
to  doubt  his  account  of  what  took  place  just  before  Miss 
Burr  entered  her  parlor  to  execute  this  codicil,  because, 
if  that  had  happened  which  he  described,  Mr.  De  Grove 
and  Mr.  Jockel  could  scarcely  have  failed  to  observe, 
by  sight  or  smell,  the  unpleasant  indications  of  it.  I 
hesitate  to  accept  his  sweeping  assertions  of  Miss  Burr's 
aversion  to  all  cleanliness,  because,  if  they  were  true, 
they  would  almost  certainly  have  received  corrobora- 
tion from  other  witnesses.  And  I  cannot  adopt  the 
conclusion  that  the  decedent  was  substantially  bereft 
of  her  power  of  memory — a  conclusion  which  the  un- 
qualified acceptance  of  McCabe's  testimony  would  ren- 
der necessary — ^because  it  is  not,  in  my  judgment,  war- 
ranted by  the  evidence  of  other  observers  more  intelli- 
gent than  he,  and  freer  from  interest  or  bias. 

The  claim  that  Miss  Burr  was  avaricious  or  miserly, 
in  the  ordinary  sense  of  those  terms,  is  not,  I  think, 
supported  by  the  evidence.  It  does  not  appear  that 
she  was  specially  eager  to  acquire  wealth  or  specially 
bent  upon  hoarding  it.  She  was,  so  far  as  the  evidence 
reveals,  close  in  her  expenditures,  sharp  at  a  bargain, 
and  alive  to  the  importance  of  getting  her  money's 
worth  for  her  money.  She  provided  herself  with  few 
of  those  surroundings  which  are  commonly  regarded  as 
the  comforts  of  life,  and  had  no  part  or  lot  in  those 
which  are  classed  as  luxuries.  It  may  be  unjust,  how- 
ever, to  attribute  to  her  parsimoniousness  certain  fea- 
tures in  the  routine  of  the  closing  years  of  her  life, 
which  at  first  blush  might  seem  fairly  ascribable  to  that 
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trait  of  character.  Her  indifference  to  diess,  for  ex- 
ample, which  was  proved  by  a  multitude  of  witnesses, 
is  easily  explicable  upon  other  grounds,  and  so  also  is 
her  daily  occupation  of.  the  kitchen,  with  its  dilapidated 
furniture  and  meagre  appointments.  Toward  the  end 
of  her  days  her  annual  disbursements  are  shown  to 
have  been  at  least  $3,000.  This,  it  is  true,  was  but  a 
jDctty  fraction  of  her  income,  but  a  larger  outlay  might 
have  involved  a  radical  and,  to  her,  perhaps,  an  unwel- 
come change  in  a  course  of  life  which  long  use  had 
made  habitual.  She  occupied  premises  which  formed 
a  part  of  her  estate,  and  among  the  items  of  her  ex- 
penses were  included  neither  interest  nor  rent.  With 
very  rare  exceptions,  practically  with  none  at  all,  sup- 
plies for  the  household  were  provided  for  nobody  but 
herself  and  her  woman  servant,  Mary  McCabe.  Had 
she  been  a  niggard,  out  and  out,  she  could  surely  have 
supported  herself  on  a  sum  much  less  than  $4,000  per 
annum. 

I  have  already  referred  to  the  fact  that  she  was  well 
advanced  in  years  before  she  had  at  her  command  a 
liberal  income.  It  would  have  been  strange,  indeed,  if 
she  had  then  departed  from  the  frugal  practices  of  an 
already  protracted  life.  I  cannot  bub  believe  that,  if  in 
her  declining  years  she  had  abandoned  her  career  of 
economy,  and  had  become  lavish  in  her  expenditures 
and  luxurious  in  her  tastes  and  habits,  that  circum- 
stance would  have  been  seized  upon  by  the  contestants 
as  indicative  of  her  mental  incapacity.  And  to  my 
mind  it  would  have  been  a  far  stronger  indication,  than 
is  now  afforded  by  all  the  testimony  which  tells  of  her 
inordinate  frugality  and  thrift. 
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Much  of  the  evidence  bearing  upon  the  question  of 
Miss  Burr's  mental  capacity  relates  specially  to  the  im- 
pairment of  her  memory,  that  faculty  of  the  under- 
standing which  is  wont  to  show  the  earliest  and  most 
conspicuous  marks  of  decay. 

Many  witnesses,  among  whom  were  several  called  by 
the  proponents,  bore  testimony  to  the  fact  that  Miss 
Burr's  memory  grew  less  ready  and  less  retentive  with 
her  advancing  years,  and  that  at  the  last,  so  far  espec- 
ially as  concerned  certain  classes  of  subjects,  it  was 
defective  in  the  extreme.  She  would  repeat  questions 
after  they  had  once  been  answered,  and  repeat  them 
anew  when  they  had  again  received  reply.  It  is  very 
possible  that,  in  some  instances,  these  repetitions  were 
due  to  her  lack  of  attention,  or  what  is  commonly 
called  absence  of  mind.  For  years  before  her  death 
she  had  lived  in  great  seclusion.  The  monotony  of  her 
life  was  seldom  disturbed,  and  the  decay  of  sensibility 
which  is  the  natural  concomitant  of  old  age  must 
greatly  have  diminished  her  interest  in  all  that  hap- 
pened outside  the  walls  of  her  own  dwelling  house.  It 
is  very  likely,  too,  that  behavior  on  her  part  which  was 
attributed  to  loss  of  memory  may  sometimes  have  been 
due  to  defective  hearing.  The  decedent  was  long  very 
deaf,  and  her  deafness  toward  the  close  of  her  life  had 
notably  increased.  Such  an  infirmity  always  puts  one 
who  suffers  from  it  at  great  disadvantage  in  the  con- 
duct of  a  conversation ;  often  at  far  greater  disad- 
vantage than  is  known  to  him,  or  would,  if  known,  be 
readily  acknowledged.  And  so  it  must  often  happen 
that,  from  remarks  which  he  seems  to  hear  and  appre- 
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ciate,  he  either  derives  an  erroneous  impression  or  no 
impression  at  all. 

The  likelihood  that  phenomena  which  were  really 
caused  by  deafness  were  sometimes  erroneously  attrib- 
uted to  loss  of  memory  is  very  considerable,  as  regards 
the  observation  of  certain  of  the  witnesses  who  were 
themselves  dull  of  hearing.  They  described  interviews 
with  Miss  Burr  wherein  that  lady,  by  frequent  itera- 
tions of  questions  which  had  already  been  answered, 
seemed  to  them  to  betray  her  inability  to  keep  the  an- 
swers in  her  mind.  But  if  Miss  Burr  were  living  to-day 
and  were  granted  opportunity  to  give  her  own  version 
of  those  same  interviews  she  might  in  all  ingenuousness 
ascribe  her  repetitions  of  questions  solely  to  the  fact 
that,  when  first  asked  they  had  been  unheard  or  un- 
heeded, and  had  therefore  failed  to  elicit  a  reply.  For 
a  satisfactory  reproduction  of  a  dialogue  between  two 
deaf  persons  of  even  the  most  scrupulous  veracity,  it  is 
obvious  that  utter  reliance  cannot  be  placed  upon  the 
report  of  either  of  the  participants.  Aside,  however, 
from  the  instances  in  which  the  witnesses,  who  testified 
at  this  trial  as  to  Miss  Burr's  forge tfulness,  may  have 
made  inaccurate  observations  or  drawn  erroneous  infer- 
ences, there  is  abundant  evidence  that,  at  the  time  she 
executed  the  so  called  second  codicil,  her  memory  had 
become  seriously  impaired.  This  impairment  was  ob- 
servable both  in  respect  to  events  long  past  and  to  those 
of  recent  occurrence.  She  would,  in  conversation  with 
her  friends,  allude  at  times  to  the  dead  as  if  they  were 
still  living,  although  their  deaths  had  been  previously 
made  known  to  her.  She  would  frequently  inquire  as 
to  the  health,  occupation,  or  whereabouts  of  a  person, 
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and,  on  the  heels  of  the  answer,  would  repeat  her  qnes- 
tion,  and  perhaps  after  a  short  interval,  would  repeat  it 
yet  again,  though  it  had  twice  received  reply.  It  is 
worthy  of  remark,  however,  that  these  lapses  of  memory 
seldom,  if  ever,  related  to  business  matters.  Apart 
from  the  testimony  of  James  McCabe,  I  recall  no  evi- 
dence which  indicates  any  serious  forgetfulness  in  that 
regard. 

Mr.  De  Grove,  who  used  to  attend  upon  her  at  inter- 
vals to  procure  "her  signature  to  papers  and  documents, 
testifies  that  he  often  noticed  her  reiterations  of  ques- 
tions, but  never  in  connection  with  affairs  of  business. 
Mr.  Riker,  who  shared  with  Mr.  Titus  the  active  man- 
agement of  her  estate,  says  that  he  never  observed  any 
defects  in  her  memory.  Mr.  Pelletier,  who  acted  as  the 
clerk  of  Mr.  Titus,  and  who  had  occasion  not  infre- 
quently to  hold  conferences  with  her,  says  that  she 
would  ask  twice  or  three  times  after  a  person's  health 
or  whereabouts,  but  that  these  repetitions  were 
"always  with  reference  to  some  question  of  courtesy. 
When  she  asked  me  about  any  business  matters,  she 
never  asked  me  over  again  to  my  knowledge."  This 
calls  to  mind  a  saying  of  Cicero  in  the  *'  De  Senectute  " 
(Edmond's  translation) :  "Nor  indeed  have  I  heard  of 
any  old  man  having  forgotten  in  what  place  he  had 
buried  a  treasure.  They  (the  old)  remember  all  things 
which  they  care  about,  appointments  of  bail,  who  are 
indebted  to  them,  and  to  whom  they  are  indebted.' ' 

It  is  not  strange  that  the  testimony  as  to  Miss  Burr's 
conduct,  demeanor  and  appearance,  is  somewhat  con- 
flicting. It  would  be  strange,  indeed,  if  it  were  other- 
wise.    The  witnesses  saw  the  decedent  at  different  times 
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and  under  different  circumstances.  Some  of  them  were 
the  friends  of  her  youth ;  others  never  met  her  till 
shortly  before  her  death.  Then*  opportunities  for  ob- 
servation were  very  unequal,  and  there  was  probably  no 
less  inequality  in  the  degrees  of  intelligence  with  which 
those  observations  were  made.  Besides,  in  the  very 
nature  of  things,  not  a  little  of  the  evidence  relates,  not 
strictly  to  matters  of  fact,  but  to  matters  of  opinion 
and  inference,  respecting  which  each  witness  had  a 
particular  standard  of  his  own,  a  standard  which  es- 
sentially differed,  it  may  be,  from  that  of  anybody  else. 
Mrs.  Cornwall,  ca,lled  by  the  contestant,  thought  that  a 
dress  which  Miss  Burr  wore  on  one  occasion  was  *'  odd 
and  peculiar"  and  "unbecoming  her  station,"  partly 
because  it  was  soiled  and  dirty"  and  partly  because  it 
was  "dark  brown  with  bright  figures  in  it."  Miss 
Catharine  Kissam  described  what  seems  to  have  been 
the  same  dress,  as  cleanly  when  she  saw  it,  but  as 
"decidedly  not  according  to  the  fashion."  Miss 
Mclntire,  an  old  lady  very  neatly  and  trimly  attired, 
thought  that  Miss  Burr  was  at  times  "excessively 
slovenly  in  dress  and  appearance."  She  recalled  a 
period,  "forty  or  fifty  years  before,"  when  decedent 
was  a  "well  bred,  old  fashioned  lady,  handsomely 
dressed,"  and  wearing  kid  gloves  whenever  she  received 
visitors.  Miss  Phoebe  Kissam  thought  the  decedent's 
black  alpaca  gown  was  "much  worn,"  and  that  "her 
shawl  and  headdress  were  not  becoming  at  all."  In 
the  opinion  of  Mrs.  WooUey,  Miss  Burr  did  not,  in  the 
style  of  her  apparel,  "  keep  near  enough  to  the  fashion." 
Mrs.  William  E.  Dodge  was  of  a  different  opinion.  So 
were  Mrs.  Tallman  and  Mrs.  Bloomfield,  old  friends  of 
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the  decedent.  Mrs.  Thome,  Mrs.  Skidmore  and  others, 
described  her  as  always  neat  and  clean,  and  ladylike  in 
appearance.  Of  course,  no  one  will  dispute  that  Miss 
Burr  was  at  liberty  to  dress  as  she  pleased,  with  defer- 
ence to  the  prevailing  mode  or  in  defiance  of  it ;  in  gar- 
ments rich  and  whole  and  clean,  or  poor  and  patched 
and  dirty.  I  have  only  reviewed  this  part  of  the  tes- 
timony to  show  that  there  was  nothing  so  grotesque  or 
otherwise  so  singular  in  her  appearance  as  to  suggest 
mental  impairment,  and  to  illustrate,  also,  how  widely 
the  most  honest  and  intelligent  witnesses  may  diflTer  in 
their  inferences  from  the  same  facts.  The  comments  I 
have  just  made  as  to  the  testimony  respecting  dress  are 
equally  applicable  to  that  which  relates  to  the  demeanor 
and  conduct  of  the  decedent,  as  described  by  the 
various  witnesses. 

I  have  already  dwelt  so  long  upon  this  branch  of  the 
l)resent  inquiry  that  I  shall  not  further  discuss  in  detail 
the  testimony  of  any  of  the  witnesses.  But  some  of 
Miss  Burr's  letters  that  are  in  evidence  have  so  import- 
ant a  bearing  upon  the  question  of  her  mental  capacity 
that  they  are  deserving  of  special  reference.  They  are 
in  a  neat,  precise,  legible  hand,  which  suflFered  little 
change  from  year  to  year.  The  earliest  from  which  I 
shall  quote  was  written  in  1866,  when  its  writer  was 
seventy-one  years  of  age.  It  is  addressed  to  her  friend 
Mrs.  Wickham  at  Manchester,  Vermont.  It  acknowl- 
edges the  receipt  of  that  lady's  photograph,  and  inti- 
mates an  intention  of  sending  her  own  in  return.  It 
refers  to  the  fact  that  the  husband  of  her  cprrespondent 
had  solicited  from  her  a  contribution  for  Middlebury 
College,   and  dismisses  that  matter  in  these  words: 
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"  Those  who  reside  in  large  cities  often  have  such  ob- 
jects brought  before  them.  Of  course  many  of  them  we 
must  decline." 

The  Mr.  Wickham  who  thus  vainly  sought  to  befriend 
Middlebury  College  was  a  witness  at  this  trial.  He 
had  then  reached  the  age  at  which  the  decedent  died. 
No  person  else  gave  testimony  of  greater  interest  or  im- 
portance, or  which  has  been  more  helpful  to  me  in  pass- 
ing upon  the  issues  of  this  case.  In  1811,  he  was  grad- 
uated at  Yale  College,  in  the  class  of  James  Burr.  He 
knew  Sarah  for  seventy  years,  during  more  than  forty 
of  which  they  were  on  terms  of  intimacy.  He  last  saw 
her  only  two  years  before  her  death.  He  characterized 
her  dress,  demeanor  and  conduct  as  ' '  always  ladylike 
and  proper,"  and  her  conversation  as  indicating  "a 
high  degree  of  intelligence  and  Christian  feeling," 
which  continued  unabated  until  the  last.  Mr.  Wick- 
ham corroborated  the  statements  in  her  letters  as  to  his 
endeavor  to  excite  her  interest  in  Middlebury  College. 
It  seems  that  he  had  added  argument  to  solicitation, 
but  all  in  vain.  In  view  of  their  mutual  relations  of  re- 
spect and  confidence,  this  fact  has  much  significance. 

Another  letter  to  Mrs.  Wickham,  written  a  year  later, 
when  Miss  Burr  was  seventy- two  years  old,  is  also  of 
interest  in  many  aspects  of  this  case.  After  alluding 
to  the  death  of  her  sister  Mary,  which  was  then  recent, 
she  says  :  *^  I  doubt  not,  my  dear  friend,  that  you  have 
often  thought  of  me  in  my  loneliness.  My  house  is 
left  unto  me  desolate.  ...  I  have  friends  who  are 
very  kind,  yet  memory  must  bring  to  the  last  survivor 
of  a  family  many  associations  that  find  no  responsive 
heart  to  exchange  the  dear  intercourse  of  kindred.     In 
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the  death  of  my  dear  sister  I  have  much  to  comfort 
me.  Indeed,  I  mourn  only  for  myself.  To  her  the 
future  was  bright  and  happy.  Her  only  sorrow  was 
leaving  me.  She  had  often  said,  previous  to  her  last 
illness,  that  I  was  the  only  tie  to  keep  her  here." 

By  a  letter  written  to  Mr.  Allen  in  June,  1870,  when 
she  was  seventy-six  years  of  age,  she  gave  minute  direc- 
tions for  the  funeral  of  a  Miss  Sarah  Woolley,  an  old 
lady  who  had  been  the  object  of  her  careful  atten- 
tion for  many  years.  In  the  following  August,  she 
again  wrote  Mr.  Allen,  making  considerate  suggestions 
as  to  the  disposition  of  certain  articles  of  Miss  Woolley' s 
estate. 

In  October,  1874,  when  she  was  eighty  years  of  age, 
she  wrote  to  her  friend,  Mrs.  Bloomfield,  a  letter  of  con- 
dolence upon  the  death  of  her  son.  In  January,  1879, 
while  James  McCabe  was  an  inmate  of  her  house,  she 
again  wrote  Mrs.  Bloomfield,  whose  husband  had  just 
died.  Miss  Burr  was  then  eighty-five  years  of  age. 
"My  dear  afliicted  friend,"  she  writes,  "a  slight  indis- 
position which  confines  me  to  the  house  will  prevent  my 
seeing  you  in  this  your  severe  bereavement.  The  sym- 
pathy of  friends  is  comforting,  but  I  trust  you  have  a 
higher  source  of  consolation  than  human  sympathy.  I 
hope  to  be  able  to  come  and  see  you  in  a  few  days." 

On  the  11th  of  May,  1880,  at  the  age  of  eighty-six, 
she  wrote  to  Mr.  Pelletier  the  following  letter:  * '  I  will 
thank  you  to  acquaint  me  what  has  been  done  in  regard 
to  the  mortgage  on  Sixty-first  street." 

James  McCabe  would  have  it  believed  that,  when 
Sarah  Burr  sat  down  to  write,  he  told  her  what  to  say. 
By  comparing  the  diction  of  her  letters  with  that  of  his 
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testimony,  I  have  been  confirmed  in  my  conviction  that 
the  latter  is  not  altogether  to  be  trusted.  Much  more 
of  it  than  I  am  disposed  to  credit  could  be  reconciled, 
however,  with  the  mental  competency  of  Sarah  Burr. 
If  it  be  possible  that  her  forgetf ulness  and  inattention 
were  ever  as  pronounced  as  he  described  them  to  be,  it, 
by  no  means  follows  that  she  could  not  have  roused 
herself  for  the  transaction  of  important  business  which 
had  long  been  the  subject  of  her  thoughts;  and  far 
removed,  indeed,  must  she  have  been  from  a  condition 
of  imbecility,  if,  after  deporting  herself  in  the  kitchen 
as  he  says  she  was  wont  to  do,  she  could  straightway 
proceed  to  the  parlor,  and  there  display  the  manners 
and  intelligence  of  a  cultivated  lady. 

In  considering  the  question  of  Miss  Burr's  compe- 
tency,  I  have  derived  no  assistance  from  the  distin- 
guished alienists  who  were  examined  in  behalf  of  the 
contestants.  I  do  not  doubt  the  accuracy  of  their  defi- 
nitions of  senile  dementia,  or  of  their  description  of  the 
Symptoms  which  ordinarily  attend  it.  But  they  never 
saw  Sarah  Burr,  and  they  only  pronounced  her  de- 
mented upon  the  assumption  of  the  truth  of  certain 
hypotheses  touching  her  character  and  conduct,  which, 
in  my  judgment,  were  not  proved  to  be  well  founded. 
I  must  reject  the  conclusions  of  these  expert  witnesses 
because  I  reject  the  premises  upon  which  they  are 
based. 

A  careful  consideration  of  all  the  testimony  has 
not  left  my  mind  in  doubt  of  Sarah  Burr's  testament- 
ary capacity  at  the  time  of  the  execution  of  the  second 
codicil. 

It  is  further  urged  by  the  contestants  that,  even  if  the 


NEW  YOBK  COUNTY,  FEBRUARY,  1884.    383 

oomnrsLL  t.  ktketi, 

evidence  does  not  establish  that,  when  this  disputed 
pai)er  came  into  being,  Sarah  Burr  was  incompetent  to 
make  a  will,  she  was  nevertheless  so  broken  in  mind 
and  body  that  she  could  not  effectually  protect  her- 
self against  importunity  and  fraud;  that  such  paper 
is  not  really  the  product  of  her  own  thought,  reflec- 
tion and  judgment,  but  that  some  person  or  per- 
sons unknown,  by  means  of  influence  and  control 
such  as  the  law  condemns,  induced  her  to  accept  it 
and  sign  it  and  publish  it  as  a  second  codicil  to  her 
will.  What  that  influence  is  which  is  deemed  sufficient 
to  invalidate  the  testamentary  act  of  one  upon  whom  it 
is  practised,  has  been  frequently  expounded  by  our 
Court  of  last  resort  (Seguine  v.  Seguine,  3  Keyes^  663 ; 
Gardiner  v.  GFardiner,  <f^  iV.  7".,  156 ;  Clapp  v.  Fuller- 
ton,  3Ji,  N.  r.,  190;  Brick  v.  Brick,  66  If.-  Z.,  lU; 
Cudney  v.  Cudney,  68  N.  F.,  i^?/  Children's  Aid  So- 
jciety  V.  Loveridge,  70  Jf,  n,  394./  Horn  v.  Pullman, 
7S  N.  r.,  £69;  Coit  v.  Patchen,  77  N.  F.,  633;  Marx 
V.  McGlynn,  88  N.  T.,  36T). 

Of  these  cases  just  cited,  that  of  the  Children' s  Aid 
Society  V.  Loveridge,  has  many  features  in  common 
with  the  case  at  bar.  It  was  there  claimed,  by  the  con- 
testants, that  the  will  in  controversy  was  procured  by 
the  influence  of  the  very  persons  who  directly  benefited 
by  its  provisions.  In  referring  to  this  fact,  the  court 
says:  "Gratitude,  love,  esteem  or  friendship,  which  in- 
duces another  to  make  testamentary  dispositions  of 
property,  cannot  ordinarily  be  considered  as  arising 
from  undue  influence  ...  In  order  to  avoid  a  will 
upon  any  such  ground,  it  must  be  shown  that  the  in- 
fluence exercised  amounted  to  a  moral  coercion  which 
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restrained  independent  action  and  destroyed  free  agency, 
or  which  by  importunity  that  conld  not  be  resisted, 
constrained  the  testator  to  do  that  which  was  against 
his  free  will  and  desire,  but  which  he  was  nnable  to  re- 
fuse or  too  weak  to  resist."  Says  the  Court  of  Appeals, 
in  the  recent  case  of  Marx  v.  McGlynn  {supra)'.  *'  It  isnot 
sufficient,  for  the  purpose  of  establishing  undue  influ- 
ence, that  the  will  is  the  result  of  affection  or  gratitude, 
or  the  persuasion  which  a  friend  or  relative  may  legiti- 
mately use ;  but  the  influence  must  be  such  as  to  over- 
power and  subject  the  will  of  the  testator,  thus  produc- 
ing a  disposition  of  property  which  he  would  not  have 
made  if  left  freely  to  act  his  own  pleasure." 

Now,  what  are  the  facts  to  which  these  doctrines  of 
the  law  must  be  here  applied  \  Though  the  written  ob- 
jections to  probate  do  not  specify  by  name  the  person 
or  persons  by  whom  the  mind  of  the  decedent  is  claimed 
to  have  been  controlled,  it  is  manifest,  from  the  whole 
course  of  the  trial,  that  the  contestants  mainly  rely 
upon  those  parts  of  the  evidence  which  connect  Mr. 
James  H.  Titus  with  the  preparation  and  execution  of 
the  second  codicil.  Mr.  Titus,  who  died  before  this  trial 
began,  at  the  age  of  more  than  eighty  years,  was  in- 
timately acquainted  with  the  Burr  family  for  more  than 
half  a  century.  He  was  one  of  the  appraisers  of  the 
estate  of  Sarah's  father,  who  died  in  1829.  For  years 
before  Margaret' s  death,  he  had  much  to  do  in  the  man- 
agement of  the  estate,  and  his  shrewdness  and  sagacity 
seemed  to  have  contributed  not  a  little  to  the  final  suc- 
cess of  the  long  struggle  of  the  Burr  sisters  to  maintain 
possession  of  their  "pasture  lot,"  until  the  time  was 
ripe  for  parting  with  it.   Upon  the  decease  of  Margaret, 
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of  whose  will  he  was  an  executor,  he  entered  npon  a 
still  wider  and  more  active  superintendence  of  the  busi- 
ness affairs  of  her  surviving  sisters,  and  cJter  Mary  died 
he  was  continued  in  his  stewardship  until  the  decedent 
herself  had  ceased  to  live.  By  Mary's  will  he  was  named 
as  one  of  its  executors,  and  Sarah  in  her  turn  followed 
in  this  regard  the  example  of  her  sisters.  During  all 
the  years  that  Mr.  Titus  was  engaged  in  the  administra- 
tion of  these  trusts,  he  was  on  terms  of  great  social  in- 
timacy at  first  with  the  whole  Burr  family,  and  at  the 
last  with  its  sole  remaining  representative.  In  the  house 
where  she  lived  and  died  were  found  many  letters  in  his 
handwriting,  some  of  which,  addressed  to  herself,  are  of 
later  date  than  the  first  codicil,  and  urge  the  importance 
of  supplementing  the  provisions  of  that  instrument  by 
executing  another. 

I  shall  refer  to  these  letters  in  the  order  of  their  dates, 
quoting  from  them  such  passages  as  are  pertinent  to 
the  present  inquiry.  The  earliest  purports  to  have 
been  written  on  January  10th,  1874:  *^Have  you  yet 
come  to  any  conclusion,"  writes  Mr.  Titus,  '*in  rela- 
tion to  the  matter  of  which  I  have  frequently  spoken — 
and  handed  to  you  what  I  thought  might  meet  your 
views — briefiy  written  out  for  your  consideration  ?  If 
the  views  I  presented  do  not  meet  your  approbation — as 
you  know  the  importance  of  the  matter — ^I  hope  you 
will  determine  on  some  action  which  you  will  be  satis- 
fied to  put  into  execution.  Tou  will  excuse  my  im- 
portunities as  now  and  heretofore  shown." 

On  February  8rd,  1876,  writing  from  his  office  in 
New  York,  he  calls  Miss  Burr's  attention  to  two  news- 
paper clippings  contained  in  his  letter,  and  asks  her  to 
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keep  them  until  he  calls.  The  inclosure  comments  on 
the  charitable  legacies  of  John  M.  Sharpless.  Mr. 
Titus  adds,  in  a  postscript :  ''  Such  legacies  as  that  of 
Mr.  Sharpless  give  honor  to  the  testator's  memory,  and 
are  examples  for  citizens  of  great  wealth." 

On  March  22nd,  1875,  he  writes  from  his  office  that, 
on  the  next  day,  he  will  call  to  ' '  ascertain  when  you 
will  be  ready  to  consider  that  important  business  con- 
cerning which  you  have  expressed  a  desire  to  have  my 


views." 


In  a  letter  from  Malone,  N.  T.,  dated  April  25th, 
1875,  he  says :  "I  expect  to  be  home  by  Friday,  and 
hope  to  find  you  in  health  and  ready  to  take  up  for 
action  that  very  important  matter  on  which  you  have 
so  long  deliberated.  You  must  excuse  me  for  referring 
to  this  subject  so  frequently.  It  is  the  serious  import- 
ance of  the  matter  which  prompts  me." 

A  letter  bearing  date  March  21st,  1876,  which  was 
apparently  taken  by  the  writer  himself  to  Miss  Burr's 
residence,  invites  her  ''particular  attention"  to  a  re- 
port concerning  the  ''Woman's  Hospital,"  which  he 
had  left  at  the  door. 

The  last  letter  of  the  series  was  written  from  Malone, 
April  26  th,  1876,  more  than  five  years  before  the  execu- 
tion of  the  last  codicil.  The  writer,  referring  to  the  fact 
that,  some  days  before,  he  had  called  at  Miss  Burr's  to 
get  her  signature  to  a  paper,  explains  why  he  failed  to 
accomplish  his  purpose.  "The  fact  was,"  he  says, 
"that  getting  engaged  in  conversation  with  you,  rela- 
tive to  that  important  matter  concerning  your  will, 
which  I  have  urged  on  your  attention  for  a  long  time, 
the  special  matter  of  my  call  got  out  of  my  mind.    I 
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hope  when  I  get  home  you  will  have  matured  in  your 
mind  some  line  of  action  in  that  matter,  and  be  ready 
to  make  such  codicil  to  your  will  as  shall  be  in  your 
judgment  best  calculated  to  dispose  of  the  large  resid- 
uary estate,  which  will  occur  (unless  you  make  by 
codicil  provision  for  its  disposal)  when  your  executors 
shall  be  called  on  to  administer  on  your  estate.  It  is, 
in  the  opinion  of  Messrs.  Riker  and  myself,  a  matter  of 
great  importance.  .  .  .  Delay  in  such  matters  is 
dangerous,  as  proved  to  be  the  case  with  my  father  in 
his  procrastination  in  the  making  of  a  will,  by  which 
great  injury  resulted  in  the  settlement  of  his  estate  and 
serious  loss  to  his  family.  .  .  .  My  excuse  for  thus 
writing  on  this  subject  is  your  frequent  application  to 
me  for  my  opinion." 

There  is  other  evidence,  confirmatory  of  the  fact 
which  is  demonstrated  by  these  letters,  that  it  was  the 
opinion  of  Mr.  Titus  that  a  portion,  at  least,  of  the  in- 
come which  had  been  rapidly  accumulating  since  the 
first  codicil,  and  was  accumulating  with  growing  rapidity 
every  day,  should  be  diverted  from  the  few  legatees 
upon  whom,  by  her  will.  Miss  Burr  had  bestowed  her 
entire  residuary  estate.  This  wish  he  expressed  on 
several  occasions  to  Mr.  Riker,  and  he  apprised  Mr. 
Pelletier  of  his  unsuccessful  efforts  to  persuade  the  de- 
cedent to  discharge  at  once  the  bequests  contained  in 
the  wills  of  Margaret  and  of  Mary,  and  thus  to  check 
to  some  extent  the  further  enlargement  of  her  own  es- 
tate. 

I  do  not  find,  however,  that  Mr.  Titus  concerned  him- 
self in  the  least  with  shaping  the  particular  provisions 
of  the  second  codicil.    Mr,  Riker  testified  that  it  was 
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he  himself  who  prepared  the  list  of  beneficiaries  which 
appears  in  that  instrument,  and  that  he  received  from 
Mr.  Titus  no  suggestion  whatever ;  that  between  that 
gentleman  and  himself  there  was  never  any  discussiou 
or  conversation,  as  to  what  societies  were  worthy  to  be 
included  in  the  scheme  of  Miss  Burr's  charities,  and 
that,  so  far  as  he  knows,  Mr.  Titus  was  ignorant  of  the 
contents  of  the  second  codicil  until  the  very  hour  of  its 
execution.  With  the  exceptions  to  which  I  shall  pres- 
ently refer,  the  case  is  ban-en  of  evidence  that  Mr.  Titus 
pressed  upon  the  decedent's  attention  the  claims  of  any 
special  person  or  institution  upon  her  testamentary 
bounty.  While  he  was  anxious  that  she  should  some- 
how revise  her  will,  he  seems  to  have  betrayed  little  so- 
licitude as  to  the  details  of  the  revision,  and  when  he 
descended  from  generals  to  particulars,  his  suggestions 
were  apparently  disregarded.  For  example,  he  is 
shown  to  have  had  some  special  interest  in  the  pros- 
perity of  the  Women's  Hospital,  which  is  named  as  a 
legatee  by  the  first  codicil.  His  letter  of  March,  1876, 
above  quoted,  invites  Miss  Burr's  particular  attention 
to  a  certain  report  of  that  institution  which  he  left  at 
her  door.  If  this  action  is  to  be  interpreted  as  a 
manoeuvre  on  his  part  to  secure  another  legacy  for  that 
hospital,  it  was  utterly  unsuccessful.  For  though  the 
decedent  told  Mr.  Titus  that  she  esi)^cially  wished  to 
befriend,  by  her  second  codicil,  women  and  children 
and  the  needy  and  the  sick,  the  Women's  Hospital 
finds  no  place  in  its  list  of  beneficiaries. 

Again,  it  appears  from  the  testimony  of  James  Mc- 
Cabe  that,  in  none  of  the  interviews  between  Miss  Burr 
and  Mr.  Titus,  did  he  ever  hear  that  gentleman  mention 
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any  of  the  societies  named  as  decedent's  legatees. 
These  are  McCabe's  words:  "All I  have  heard  Mr. 
Titns  say,  was  that  Miss  Sarah  ought  to  bnild  a  hos- 
pital and  call  it  ^  The  Three  Sisters,'  and  she  said ; 
*  No. ' ' '  And  yet  again  ;  in  the  first  of  the  above  quoted 
letters  of  Mr.  Titus  (that  of  January  10th,  1874),  he  re- 
fers to  the  fact  that  he  had  handed  to  Miss  Burr,  for 
her  consideration,  a  brief  paper  embodying  what  he 
thought  might  meet  her  views.  This  paper  is  probably 
the  one  introduced  by  the  contestants  on  December 
18th,  1882.  It  is  in  the  handwriting  of  Mr.  Titus,  and 
is  the  only  document  produced  on  either  side  which  an- 
swers the  description  of  the  one  referred  to  in  the  1874 
letter.  It  is  in  the  form  of  an  unexecuted  codicil  and 
contains  two  clauses.  The  first  gives  a  small  annuity 
to  a  house  servant ;  the  second  revokes  the  residuary 
clause  of  the  will,  and  directs  B»pro  rata  distribution  of 
the  whole  residue  among  those  societies  which  are 
given  specified  pecuniary  legacies  in  that  instrument. 
This,  the  most  important  of  the  particular  suggestions 
shown  to  have  been  made  by  Mr.  Titus,  met  the  same 
fate  which  befell  the  rest,  and  strongly  tends  to  refute 
the  claim  that  she  was  infirm  of  purpose,  and  easily 
swayed  by  the  counsels  of  those  who  had  won  her  con- 
fidence and  regard. 

It  is  not  surprising,  in  view  of  the  relations  of  Mr. 
Titus  to  the  Burr  family  and  to  the  Burr  property,  that 
the  decedent  should  have  consulted  him  in  regard  to 
the  distribution  of  the  fortune  which  she  owed,  in  part 
at  least,  to  his  efficient  services  in  her  behalf.  Nor  is 
it  strange,  under  nil  the  circumstances,  that  he  some- 
times proffered  advice  on  occasions  when  it  was  un- 
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sought,  and  made  use,  indeed,  of  the  "importunities" 
for  which  in  one  of  his  letters  he  offers  mild  apology. 
But  I  have  ransacked  the  evidence  in  vain  to  find  that 
any  provision  of  the  second  codicil  was  inserted  by  his 
procurement,  or  that  he  had  a  sinister  purpose  in  aught 
that  he  said  or  did,  to  bring  that  instrument  into  exist- 
ence. It  is  possible,  as  the  contestants  claim,  that  his 
zeal  and  assiduity  may  have  been  prompted  to  some 
extent  by  a  wish  to  associate  himself  prominently  with 
the  liberal  schemes  of  charity  which  are  projected  by 
this  series  of  testamentary  papers.  But  if  such  were 
his  motive  it  was  not  altogether  unworthy,  and  calls 
for  no  censure,  even  if  it  fails  to  merit  commendation. 

It  transpired,  in  the  course  of  this  trial,  that,  although 
at  his  death  Mr.  Titus  left  a  will,  disposing  of  a  very 
considerable  estate,  he  made  no  bequests  therein  for 
purposes  of  charity.  An  inference  unfavorable  to  his 
character  for  sincerity  is  sought  to  be  drawn  from  this 
circumstance.  I  think  that  such  inference  is  unwar^an^ 
able.  Even  if  it  did  not  appear,  as  it  does  appear, 
that  Mr.  Titus  gave  practical  demonstration  in  his  life- 
time of  his  interest  in  charitable  objects,  the  severest 
criticism  which  could  fairly  be  passed  upon  him  would 
be  this :  that  he  was  more  liberal  with  his  advice  than 
he  was  with  his  money.  If  such  were  the  fact,  he  was 
by  no  means  singular  in  his  life-time,  and  at  his  death 
he  left  large  numbers  of  like  persons  him  surviving.  In 
justice  to  his  memory,  I  feel  bound  to  say  that,  though 
I  i)ermitted  a  wide  and  searching  inquiry  into  his  deal- 
ings with  this  estate,  that  inquiry  resulted  in  disclosing 
absolutely  nothing  to  his  discredit. 

The  only  person,  except  Mr.  Titus,  whose  action  in 
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connection  with  the  making  of  this  codicil  can  possibly 
be  regarded  as  the  exercise  of  undue  influence  is  Mr. 
John  H.  Riker.  The  part  which  he  took  in  the  matter 
has  been  fully  stated  already.  That,  at  Miss  Burr's  re- 
quest, he  suggested  the  names  of  certain  charitable 
institutions  as  worthy  to  be  aided  by  her  bounty,  and 
that  she  adopted  those  suggestions  in  the  full  faith  that 
they  were  unselfish,  judicious  and  calculated  to  sub- 
serve the  purpose  that  she  sought  to  accomplish,  I  have 
no  doubt.  In  all  this,  however,  I  find  no  grounds  for 
animadversion  upon  either  the  decedent  herself  or  the 
friend  whom  she  had  chosen  for  her  adviser.  If  it  was 
her  general  purpose  to  devote  her  posthumous  estate 
to  purposes  of  charity,  I  am  at  a  loss  to  conceive  what 
course  was  open  to  her  at  her  time  of  life,  which  could 
have  seemed  wiser  in  anticipation,  or  would  have 
proved  wiser  in  its  results  than  the  very  course  which 
she  adopted. 

Before  the  making  of  the  second  codicil  Sarah  Burr, 
as  appears  from  the  testimony  of  many  witnesses,  had 
two  clear  and  definite  purposes  respecting  the  division 
of  her  estate :  the  one  that  she  would  give  little  to 
relatives;  the  other,  that  she  would  give  much  to 
charity.  The  latter  purpose  was  formed  many  years  be- 
fore her  death,  even  before  the  execution  of  either  of  the 
codicils  or  of  the  will  itself.  Those  instruments  may  not 
inaptly  be  characterized  as  quasi  codicils  to  the  will  and 
the  codicil  of  her  sister  Mary,  themselves  almost  in  the 
nature  of  codicils  to  the  will  of  Margaret.  In  other  words, 
each  of  these  six  testamentary  papers  forms  part  of  a  con- 
nected scheme  for  the  disposition  of  the  Burr  estate. 
The  evidence,  indeed,  affords  ground  for  believing  that 
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the  inception  of  this  scheme  may  have  preceded  by 
many  years  the  preparation  of  the  earliest  written  in- 
strument which  gave  it  practical  expression. 

Joseph  Burr,  a  bachelor  uncle  of  decedent,  who  lived 
and  died  at  Manchester,  Vermont,  by  his  will,  which  he 
executed  about  the  time  of  his  brother  Isaac's  death, 
gave  directions  for  the  distribution  of  what  must  have 
been,  at  that  time  and  in  that  part  of  the  country,  a 
very  large  estate.  He  gave  to  certain  individuals  sums 
which  amounted,  in  the  aggregate,  to  an  inconsiderable 
part  of  his  fortune.  The  largest  legacy  fell  to  Sarah's 
brother  James,  who  was  bequeathed  $5,000.  Sarah  her- 
self and  six  other  persons  were  made  residuary  lega- 
tees; but,  apart  from  this  recognition,  the  testator's 
only  gift  to  his  nieces  was  "  the  sum  of  $100  for  the 
purchase  of  jewehy  or  other  memorials  of  friendship." 
He  gave,  however,  to  various  charitable,  religious  and 
educational  institutions  sums  amounting  in  all  to  nearly 
one  hundred  thousand  dollars. 

After  the  death  of  Sarah  Burr,  there  was  found  among 
her  papers,  at  her  house  in  University  place,  a  copy  of 
her  uncle  Joseph' s  will.  It  is  by  no  means  unlikely,  as 
suggested  by  counsel  for  the  proponent,  that  it  served 
as  in  some  sort  a  guide  for  the  testamentary  dispositions 
which  were  made  many  years  after,  in  the  first  instance 
by  decedent's  sister  Margaret,  and  at  later  periods  by 
Mary  and  herself. 

In  nearly  all  the  reported  cases  where  an  instrument 
purporting  to  be  the  will  of  a  decedent  has  been  suc- 
cessfully impugned  on  the  ground  of  undue  influence, 
it  will  appear,  upon  careful  scrutiny,  that  the  evidence 
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has  demonstrated  one  or  more  of  the  following  proposi* 
tions : 

(a.)  That  the  provisions  of  the  rejected  paper  were 
inconsistent  with  the  decedent's  intentions  as  previously 
expressed. 

(6.)  That  those  provisions  were  unnatural  or  unfair  in 
ignoring  such  claims  of  kindred  as  ordinarily  receive 
testamentary  recognition. 

(c.)  That  from  those  provisions  the  person  shown  to 
have  exercised  the  undue  influence  derived,  directly  or 
indirectly,  some  benefit  or  advantage. 

In  the  present  case,  no  one  of  these  propositions  has 
been  established.  The  paper  propounded  as  the  second 
codicil  is  in  thorough  harmony  with  the  spirit  of  the 
first  codicil  and  of  the  will  itself.  It  accords,  so  far  as 
we  are  advised  by  the  evidence,  with  every  intimation 
that  Miss  Burr,  by  tongue  or  pen,  ever  gave  concerning 
her  testamentary  purposes.  When  it  was  executed, 
there  was  nothing  in  her  relations  to  any  of  her  kins- 
folk calculated  to  swerve  her  in  the  least  from  giving  a 
new  sanction  to  those  schemes  in  behalf  of  charity,  ed- 
ucation and  religion,,  to  which  she  had  already  devoted 
the  bulk  of  her  fortune.  She  was  bound  to  no  living 
human  being  by  the  ties  of  close  consanguinity.  She 
had  no  father,  mother,  husband,  child,  brother,  sister, 
unde  or  aunt.  Nor  was  there  any  descendant  of  brother 
or  sister,  or  any  child  of  uncle  or  aunt.  Her  nearest 
relatives  were  the  great  grandchildren  of  her  grand- 
parents, and  between  them  and  herself  there  does  not 
appear  to  have  been  any  special  intimacy  or  affection. 

I  am  inclined  to  think  that  few  people  are  strongly 
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attached  to  their  second  coaslns  as  such,  or  are  dis- 
posed to  recognize  a  relationship  so  distant  as  constitut- 
ing, of  itself,  a  claim  upon  testamentary  bounty.  The 
Statute  of  Distributions  is,  no  doubt,  a  fair  exponent  of 
the  general  sentiment  upon  this  subject.  To  divide  an 
intestate' s  estate  among  his  next  of  kin  according  to 
that  plan  of  distribution  which  seems  most  accordant 
with  the  dictates  of  natural  affection  is  the  object  which 
that  statute  specially  seeks  to  accomplish.  Now,  one 
of  its  most  prominent  features  is  its  recognition,  within 
specified  limits,  of  the  doctrine  of  division  per  stirpes 
whenever  the  intestate' s  next  of  kin  are  of  unequal  de- 
grees of  consanguinity.  Where  one,  who  would  have 
been  entitled,  if  living,  to  receive  a  certain  share,  is  not 
alive  to  take  it,  his  children  are  allowed  to  enjoy  it  in 
his  stead.  But  this  privilege  is  not  without  its  definite 
and  somewhat  narrow  limitations.  '*No  representa- 
tion," says  the  statute,  ^^  shall  be  admitted  among  col- 
laterals after  brothers'  and  sisters'  children"  (2  R.  S., 
96,  ch.  6,  tit.  3,  §  75  ;  <?  Banks,  7th.  ed.,  HSOj^;  Adee  v. 
Campbell,  75  iT.  T.,SS). 

The  right  of  representation,  even  to  the  remotest  gen- 
eration, is  accorded  to  all  those  ia  whose  veins  flows  the 
blood  of  the  intestate,  but  is  denied  to  his  collateral  rel- 
atives who  are  not  as  near  of  kin  to  him  as  his  nephews 
or  nieces. 

If,  therefore,  Sarah  Burr  had  died  intestate,  and 
there  were  now  surviving  a  single  individual  among  the 
grandchildren  of  any  of  her  grandparents,  this  estate 
would  go  in  toto  to  such  individual,  to  the  utter  exclu- 
sion of  all  who  appear  as  contestants  in  this  proceed- 
ing. 
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When  it  is  considered  how  slight,  in  the  estimation 
of  the  law,  is  the  hold  which  one  has  upon  the  testa- 
mentary bounty  of  his  remote  coUateral  kindred,  it  is 
evident  that  these  contestants  find  little  basis  for  at- 
tacking the  validity  of  the  disputed  codicil  in  the  mere 
circumstance  of  their  consanguinity  to  the  decedent. 
That  a  competent  testator  must  be  accorded  the  right 
to  dispose  of  his  estate,  if  he  chooses  to  do  so,  in  de- 
fiance even  of  the  natural  and  reasonable  claims  of  his 
own  children,  has  been  repeatedly  asserted'  and  is 
clearly  recognized  in  the  case  of  Horn  v.  Pullman,  above 
cited.  A  fortiori^  must  he  be  allowed  the  liberty  of 
cutting  off  his  more  distant  relatives  whenever  it  jumps 
with  his  humor  so  to  do. 

I  conclude,  therefore,  that  there  is  nothing  unnatural 
or  unjust  in  the  terms  of  the  instrument  here  in  dis- 
pute ;  that  it  expresses  the  free,  unrestrained,  deliberate 
purposes  of  the  decedent ;  that  she  was  of  sound  mind 
and  memory  when  she'  signed  and  published  it ;  and 
that  it  is  entitled  to  be  admitted  to  probate  as  consti- 
tuting, with  the  win  and  the  first  codicil,  the  last  will 
and  testament  of  Sarah  Burr. 
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New  York  Couin?Y.— Hon.  D.  G.  ROLLINS,  Subko- 

GATE. — February,  1884. 

Mauran  v.  Hawlet. 

In  the  matter  of  the  estate  of  Akna  M.  Hawley,  de- 
ceased. 

A.  citation  issued  in  a  special  proceeding  institnted,  under  Code  Civ. 
Pro.,  §270G,  by  aa  executor  or  administrator,  to  discover,  etc., 
proi)erty  withheld  or  concealed,  although  a  mandate  Qd.,  §8348, 
subd.  2),  is  not  one  "to  which  a  party  is  entitled  as  of  course," 
and  cannot,  therefore,  be  issued  by  the  clerk  under  §  2509,  subd.  3 
of  that  act.  A  8X>ccial  direction  by  the  Surrogate,  after  ezaminatioii 
of  the  petition,  is  requisite. 

Under  Code  Civ.  Pro.,  §  2708,  requiring  tliat  the  petition  and  order  in 
such  a  proceeding  be  *'  personally  served,"  a  copy  of  each  must  bo 
delivered  to  the  x>erson  to  bo  served  (id. ,  §  2530),  and  the  originxd  order 
must  be  exhibited  to  him  at  the  time  of  service.  Failure  to  comply 
with  the  last  mentioned  requirement  is  fatal,  upon  objection  season- 
ably taken. 

Petition  by  Pierre  B.  Manran,  one  of  the  executors 
of  decedent's  will,  nnder  Code  Civ.  Pro.,  §  2706,  for  an 
inquiry  respecting  certain  personal  property  belonging 
to  decedent' s  estate,  alleged  to  be  in  the  possession  of 
E.  J.  Hawley,  and  for  a  citation  to  the  latter,  requiring 
him  to  attend  and  beexaminei  The  facts  appear  suffi- 
ciently in  the  opinion. 

W.  J.  Qtbsos,  far  petitioner, 

Norwood  &  CoaassHALii,  far  respondent. 

The  Subrogate. — This  is  a  proceeding  for  the  dis- 
covery of  property  alleged  to  be  withheld.  I  am  asked 
to  dismiss  it  because  citation  was  not  issued  according 
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to  law,  and  because  the  Surrogate's  order  for  the  per- 
sonal attendance  and  examination  of  the  party  cited 
was  not  duly  made  or  served. 

First.  The  citation  was  admittedly  issued  by  the  clerk 
of  this  court,  without  ihe  special  order  or  direction  of 
the  Surrogate.  The  powers  of  the  clerk  in  such  mat- 
ters are  derived  from  §  2509  of  the  Code  of  Civil  Proced- 
ure. Paragraph  1,  subd.  2  of  that  section  declares  that 
the  clerk  "  may  issue  any  mandate  to  which  a  party  is 
entitled  as  of  course,  either  unconditionally  or  upon  the 
filing  of  any  paper."  By  §3343,  subd.  2,  the  word 
"mandate"  is  declared  to  mean  "a  writ,  process  or 
other  written  direction  issued  pursuant  to  law  out  of  a 
court  or  made  pursuant  to  law  by  a  court  or  a  judge, 
or  a  person  acting  as  a  judicial  officer,  and  commanding 
a  .  .  .  person  named  .  •  .  therein  to  do  or  to 
refrain  from  doing  an  act  therein  specified."  There, 
can  be  no  doubt,  I  take  it,  that  a  citation  is  a  mandate. 
This  appears  from  the  foregoing  definition,  and  is  recog- 
nized also  by  §  2515,  which  speaks  of  a  citation  or  other 
maridate  of  a  Surrogate' s  court. 

But  is  a  citation  in  a  discovery  proceeding  a  mandate 
to  wliich  the  party  applying  is  '^entitled  as  of  course  "  i 
I  think  not.  Section  2706  provides  that,  upon  the  pre- 
sentation of  a  petition  showing,  etc.,  a  citation  must  be 
issued  * '  if  the  Surrogate  is  satisfied^  upon  the  papers 
so  presented^  that  there  are  reasonable  grounds  for  the 
inquiry P  The  question  whether,  in  any  particular 
case,  a  citation  should  or  should  not  be  issued  is  one 
for  whose  decision  the  judicial  power  of  the  Surrogate 
is  invoked,  a  power  wliich,  of  course,  cannot  be  dele- 
gated to  any  of  his  subordinates. 
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In  such  a  proceeding  as  this  I  hold,  therefore,  that  no 
citation  can  properly  be  issued  until  the  Surrogate  has 
directed  its  issuance,  after  examination  of  the  petition, 
and  a  determination  that  there  are  reasonable  grounds 
for  the  inquiry  sought  to  be  made. 

Second.  It  is  provided,  by  §  2708  of  the  Code,  that 
'*  the  Surrogate  must  annex  to  or  indorse  upon  the  cita- 
tion an  order  requiring  the  parties  cited  to  attend  per- 
sonally at  the  time  and  place  therein  specified."  The 
section  also  declares  that  ''the  citation  and  order  must 
be  personally  served."  It  is  not  claimed  that  there  is 
now  upon  the  records  of  this  court  any  order  requiring 
the  attendance  of  this  respondent,  or  that  any  such 
order  was  before  the  court  on  the  return  day  of  the 
citation,  when  respondent  appeared  solely  for  the  pur- 
pose of  moving  to  dismiss  the  proceedings.  I  think 
that,  in  this  respect,  also,  his  contention  must  be  up- 
held.  It  is  claimed,  on  behalf  of  the  petitioner,  that 
the  direction  in  §  2708  for  the  personal  service  of  the 
order  and  citation  is  substantially  obeyed  by  delivering, 
to  the  party  sought  to  be  cited,  the  citation  with  the 
original  annexed  or  indorsed  order.  But  this  claim  is 
not  well  founded.  Section  2520  provides  how  a  citation 
shall  be  served-  A  copy  must  be  delivered  to  the  per- 
son to  be  served  or  must  be  left  at  his  place  of  resi- 
dence, etc.  This  requirement  was  not  obeyed  in  the 
present  case. 


m: 


^hird.  It  is  also  insisted,  and  I  think  justly,  that,  at 
the  time  of  service  of  the  copy,  the  original  order  must 
be  shown.  It  is  true  that  regular  service  of  an  order 
can  be  made  by  the  delivery  of  a  copy  (Cheetham  v. 
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Lewis,  2  JoJms.j  10 J^;  Bank  of  Utica  v.  Kibby,  7  Coweriy 
148).  But  where  it  is  intended  to  bring  into  contempt 
the  party  served  because  of  his  disobedience  of  its 
direction,  it  is  necessary  also  that  the  original  order 
should  at  the  same  time  be  shown  (Howland  v.  Ralph, 
3  Johns. y  ZO ;  Billings  v.  Carver,  S^Barh.^  Ifi ;  Gross  v. 
Clark,  1  Civ.  Pro.  -B.,  25 ;  affi'd  in  Court  of  Appeals, 
1  id,^  4j69).  Failure  to  exhibit  such  original  is  an 
irregularity  which  may  be  waived,  but  is  fatal  if  objec- 
tion be  seasonably  taken  (Billings  v.  Carver,  supra). 
Proceedings  dismissed. 


^*  ■ 


New  Yobk  County. — ^Hon.  D.  G.  ROLLINS,  Subro- 
gate.— ^February,  1884. 

Reynolds  v.  Parkes. 

In  tJie  mailer  of  the  estate  of  Catharine  Parkes, 

deceased. 

Il  person  attending  before  a  referee,  to  make  a  deposition,  nnder  Code 
Civ.  Pro.,  §  885,  to  bo  used  in  a  proceeding  pending  in  a  Surrogate's 
court,  to  which  he  is  not  a  party,  has  no  right  to  the  assistance  of 
counsel. 

Where  one  bo  attended  before  a  referee,  though  not  subpoenaed,  for  the 
purpose  of  making  a  deposition  in  behalf  of  the  respondent  in  a  cer- 
t^n  proceeding,  accompanied  by  one  claiming  to  be  counsel  for  the 
witness  and  for  petitioner,  and  submitted  to  be  sworn,  and  there- 
after, upon  the  counsel  being  directed  to  retire,  the  latter,  by  his 
adyice,  though  directed  to  remain,  retired  with  him,  and  refused  to 
testify, — 

Edd^  that  each  was  guilty  of  a  contempt  of  court,  and  liable  to  a  fine, 
which  was  imposed. 

Motion  by  John  V.   Reynolds   to  punish  Henry 
Wehle  and  Michael  Gilmartin  for  contempt  of  court, 
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by  reason  of  certain  acts,  set  forth,  in  the  opinion,  com- 
mitted by  them  in  a  proceeding  by  Reynolds  to  compel 
Charles  Parkes,  executor  of  decedent's  will,  to  deposit 
certain  moneys. 

H.  H.  MoRANOB,  for  J,  F.  ReynolcU. 
Wehijb  &  JoRDAK,  foT  M,  OUmorUn. 

The  Surrogate. — On  the  27th  day  of  December  last, 
by  order  of  the  Surrogate,  a  referee  was  appointed  to 
take  the  deposition  of  one  Michael  Gilmartin,  to  be 
used  in  behalf  of  the  respondent  in  a  certain  proceed- 
ing pending  in  this  court,  and  relating  to  the  adminis- 
tration of  this  decedent's  estate.  Gilmartin  thereafter 
attended  before  the  referee,  and  was  duly  sworn  as  a 
witness.  He  was  accompanied  by  Mr.  Henry  Wehle, 
an  attorney  of  this  court,  who  had  appeared  as  counsel 
for  the  petitioner  in  the  proceeding  wherein  Gilmartin 
was  sought  to  be  examined. 

The  counsel,  upon  whose  motion  the  order  for  that 
examination  had  been  entered,  objected  to  Mr.  "Wehle' s 
presence.  Thereupon  the  referee,  as  his  certificate  dis- 
closes, asked  Mr.  Wehle  in  what  capacity  he  appeared. 
That  gentleman  claimed  at  first  a  right  to  be  present  as 
a  spectator.  The  referee  ruled  that  no  such  right  ex- 
isted. Mr.  Wehle  then  declared  himself  to  be  counsel 
for  the  witness  and  counsel  for  the  opposing  party. 
The  referee  denied  his  right  to  be  present  in  either  capac- 
ity, and  held  that  the  witness  must  make  his  deposi- 
tion without  the  aid  of  counsel.  Thereupon,  Mr.  Wehle 
advised  the  witness  to  retire  with  him  from  the  office 
of  the  referee,  and,  in  spite  of  a  direction  to  remain, 
the  witness  left  in  Mr.  Wehle' s  company.    Upon  this 
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State  of  facts,  the  resx>ondent  asks  that  the  petitioner's 
coansel  and  Gilmartin  be  punished  for  contempt. 

The  procedure  for  the  taking  of  Gilmartin' s  deposition 
seems  to  have  been  in  compliance  with  the  provisions  of 
§  885  of  the  present  Code,  which  have  been  substituted 
for  those  which  appear  in  the  former  Code,  at  §  401 
(Brooks  V.  Schultz,  6  Boht,  666 ;  Coming  v.  Tooker, 
6  How.  Pr.y  16;  Erie  R.  R.  Co.  v.  Champlain,  36 
How.  Pr.,  73;  Ramsey  v.  Erie  R.  R.  Co.,  8  Abb.  N.  S.y 
188;  McCue  v.  Tribune  Assoc,  1  Hun,  4j69).  The  wit- 
ness, Gilmartin,  though  not  duly  subpoenaed,  in  fact 
attended  before  the  referee  for  the  evident  purpose  of 
giving  his  testimony,  to  be  used  in  the  pending  pro- 
ceeding. He  submitted  to  be  sworn.  He  was  not  a 
party,  and  had  no  right  to  the  assistance  of  counseL 
Having  been  sworn  he  was  bound  to  testify,  and  his 
refusal  to  be  examined  was,  I  think,  a  contempt  of 
court,  for  which  he  is  liable  to  punishment. 

It  was  settled  in  the  case  of  the  Erie  R.  R.  Co.  v. 
Champlain  {supra)y  that,  under  circumstances  such  as 
here  appear,  the  adverse  party  is  not  entitled  to  notice 
of  the  examination  of  a  witness,  and  has  no  right  to  at- 
tend and  cross-examine.  The  conduct  of  Mr.  Wehle, 
in  advising  the  witness  to  leave  the  presence  of  the 
referee,  and  to  refuse  to  give  his  testimony,  was  calcu- 
lated to  impede  the  due  course  of  justice,  and  was  in 
contempt  of  the  authority  of  this  court. 

The  witness,  Gilmartin,  is  directed  to  attend  before 
the  referee  on  the  4th  day  of  March,  to  be  eicamined  as 
heretofore  required.  He  must  pay  a  fine  of  $10,  to  be  ap- 
plied to  the  payment  of  the  costs  of  the  reference.  Mr. 
Wehle  must  pay  to  John  V.  Reynolds,  in  whose  behalf 

Vol.  IL— 20. 
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the  order  of  reference  was  entered,  the  sum  of  $25,  to- 
gether with  $10,  as  costs  of  this  motion. 


■  •»>■ 


New  Yoek  County.— Hon.  D.  G.    ROLLINS,   Sub- 
rogate.— March,  1884. 

Hendrickson  v.  Ladd. 

In  the  matter  of  the  estate  of  William  H.  Ladd,  de- 
ceased, 

Afailare  to  allege  indebtedness  of  decedent  to  creditors  witliin  this 
State  is  fatal  to  the  elf ectiyeness  of  a  petition  for  ancillary  letters 
upon  his  estate. 

Code  Oiy.  Pro.,  cb.  18,  tit.  8,  art.  7  contains  no  authority  for  the  grant 
of  letters  of  administration  with  the  will  of  a  decedent  annexed,  to 
one  upon  her  claim  of  right  as  his  widow  and  residuary  legatee. 

In  the  absence  of  a  claim  by  a  foreign  domiciliary  executor  or  adminis- 
trator, letters  of  administration  with  the  will  of  his  decedent  an- 
nexed may,  under  the  Code  of  CivU  Procedure  as  formerly,  be 
granted  in  conformity  to  the  proYisions  of  our  laws  as  to  domestic 
administration. 

The  will  of  decedent  was  a  foreign  one,  proved  in  Calif omia  under  such 
circumstances  as  to  entitle  it  to  be  recorded  under  Code  Civ.  Pro., 
g  2695.  It  was  so  recorded.  Unadministered  assets  existed  in  New 
York  county.  A  renunciation  by  the  foreign  executors  was  filed 
with  the  Surrogate.  The  widow  and  legatee  of  decedent,  having 
asked,  in  her  capacity  as  such,  to  bo  appointed  ancillary  administra- 
trix with  the  will  annexed,  without  alleging  any  indebtedness  of  de- 
cedent to  creditors  in  this  State,  received,  in  her  capacity  as  widow 
and  legatee,  letters  of  administration  with  the  will  annexed,  in  the 
ordinary  form  of  local  or  domiciliary  letters,  except  that  they  were 
stated  to  be  issued  upon  an  exempHfled  copy  of  the  will  and  the 
renunciation  of  the  executors. — 

Beld,  that  such  letters  were  principal  and  not  ancillary  in  their  character; 
and  conferred  authority  upon  the  recipient  to  institute  a  special  pro- 
ceeding for  the  disposition  of  decedent's  real  property,  under  Code 
Civ.  Pro.,  ch.  18,  tit.  6. 

Application  by  Ellen  Ladd,  as  administratrix  with 
the    will  of    decedent  annexed,   for   leave  to  mort- 
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gage,  lease  or  sell  decedent's  real  property  under  title 
6  of  chapter  18  of  the  Code  of  Civil  Procedure  ;  a 
sale  having  been  had,  certain  of  the  purchasers,  includ- 
ing Albert  W.  Hendrickson,  objected  to  the' title  upon 
grounds  which  appear  in  the  opinion. 

Thomab  BTLSSKAifffor  odmirMrairix. 

J.  T  MABEAN,/<?r  Jiarj/  Lennon  and  another,  purchasers, 

P.  W.  Taber,  for  John  Soehe,  purchaser. 

N.  A.  MoBbidb,  for  A.  W.  Hendrickson  and  atufther,  purchasers. 

Th:^  Surrogate. — This  is  a  proceeding  under  chapter 
18,  title  6,  of  the  Code  of  Civil  Procedure,  for  the  dis- 
position of  certain  real  property  whereof  the  decedent 
died  possessed.  Under  a  decree  directing  the  sale  of 
such  property,  sale  has  been  made  of  it.  Certain  of  the 
purchasers  refused,  upon  several  grounds,  to  take  title. 
Only  one  of  these  grounds  seems  to  demand  serious  con- 
sideration. It  is  insisted  that  the  person  at  whose  in- 
stance this  proceeding  was  brought,  is  ancillary  admin- 
istratrix of  the  estate,  and  has  been  and  is  acting  under 
ancillary  letters  of  administration  with  the  mil  annexed, 
and  that,  as  such,  she  has  no  authority  to  institute  this 
proceeding.  It  is  not  open  to  dispute  that,  from  the 
holder  of  ancillary  letters,  such  authority  is  expressly 
withheld  by  §  2702  of  the  Code  of  Civil  Procedure.  It, 
therefore,  becomes  important  to  inquire — 

1st.  Whether  the  proceedings  which  culminated  in 
the  issuance  of  letters  to  this  petitioner  disclosed  such 
facts  as  justified  the  issuance  of  ancillary  letters ; 

2nd.  Whether  the  letters  which  were  granted  her 
were,  in  form  or  in  substance,  ancillary  letters  ;  and, 
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8rd.  If  such  letters  are  to  be  deemed  principal  and 
not  ancillary,  was  their  issuance  warranted  upon  the 
facts  which  were  disclosed  by  the  petitioner  in  her  ap- 
plication for  them  1 

FirsL  The  petition  in  this  proceeding  for  the  dispo- 
sition of  certain  real  property  of  the  decedent  in  the 
State  of  New  York  was  filed  on  the  15th  of  November, 
1882.  It  alleged  that  the  petitioner  was  granted  letters 
of  administration,  with  the  will  annexed,  on  the  14th  of 
September,  then  next  preceding,  and  declared  that  she 
had  accepted  the  trust  and  was  discharging  its  duties. 
It  further  alleged  that  such  letters  had  been  granted 
upon  proof  of  her  testator's  will  by  the  production  and 
filing  of  exemplifications  of  such  will,  and  of  the  pro- 
ceedings for  probate  thereon  in  the  Probate  court  of 
the  county  of  San  Francisco  in  the  state  of  California. 

Upon  referring  to  a  certain  petition  filed  in  this  court 
on  the  6th  of  July,  1882,  and  containing  the  original  ap- 
plication for  letters,  it  appears  that  the  applicant,  Ellen 
I^add,  there  declared  herself  to  be  the  widow  of  the 
decedent  and  residuary  legatee  under  his  will.  She 
alleged  the  fact  of  his  death,  and  of  his  leaving,  him 
surviving,  herself  as  his  widow  and  two  minor  children. 
She  alleged  also  that  the  will  had  been  admitted  to  pro- 
bate in  this  court ;  that  the  three  executors  whom  it 
named  had  renounced  their  trusts,  and  that  there  were 
certain  assets  of  the  estate  yet  unadministered.  The 
petition  prayed  for  her  appointment  as  ancillary  ad- 
ministratrix with  the  will  annexed.  At  the  same  time 
there  were  filed  with  the  Surrogate  the  proofs  of  the  will 
and  the  decree  admitting  it  to  probate,  properly  exem- 
plified  and  authenticated,  and  an  instrument  where- 
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by  the  executors  renounced  their  right  to  administer  in 
the  State  of  New  York.  The  will  was  here  recorded  as 
a  will  of  real  and  personal  property.  On  July  21st, 
1882,  no  letters  having  up  to  that  time  been  granted, 
another  petition  was  presented  to  the  Surrogate  by  the 
same  petitioner.  She  again  described  herself  as  the 
widow  of  the  decedent,  and  residuary  legatee.  3he  al- 
leged that,  at  his  death,  he  left  personal  prop- 
erty in  this  county  of  the  value  of  $400, 
which  had  not  been  administered  upon ;  that 
the  three  executors  designated  in  the  will  were  all 
non-residents  of  this  State;  that  they  had  all  qualified 
in  California;  that  two  of  them  had  been  discharged ; 
that  the  third  had  resigned;  and  that  all  of  them  re- 
fused to  take  any  steps  for  proving  the  will  or  for  tak- 
ing letters  of  administration  in  this  State.  The  petition 
prayed  for  the  probate  of  the  will,  the  issuance  of  testa- 
mentary letters  thereon  according  to  law,  and  for  general 
relief.  It  was  accompanied  by  an  order  of  the  Probate 
court  of  the  coontyof  San  Francisco,  in  the  state  of 
California,  revoking  the  letters  of  two  of  the  executors. 
On  September  6th,  1882,  an  instrument  dated  August 
3rd,  1882,  executed'  by  the  three  executors  named  in 
the  will,  renouncing  their  appointments  as  such  execu- 
tors, was  filed  with  the  Surrogate.  Letters  of  adminis- 
tration with  the  will  annexed,  in  the  ordinary  form  of 
local  or  domiciliary  letters  (except  that  they  purported 
to  be  issued  upon  an  exemplified  copy  of  the  decedent's 
will  and  upon  the  renunciation  of  the  executors),  were, 
on  the  14th  of  September,  1882,  issued  to  the  petitioner, 
in  her  right  as  widow  and  residuary  legatee  under  the 
wilL    In  neither  of  these  applications  for  letters  was 
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any  mention  made  of  the  existence  of  creditors  of  the 
decedent  in  this  State.  In  the  first,  indeed,  there  was 
no  allegation  that  there  were  any  assets  of  the  estate 
in  this  county.  The  bond  which  the  petitioner  gave, 
although  prepared  and  partly  executed  on  July  6th, 
1882,  was  not  completed  until  September  13th,  1882, 
the  day  before  the  issuance  of  letters. 

The  first  of  these  petitions,  although  in  form  it  asked 
for  the  granting  of  ancillary  letters,  entitled  the  peti- 
tioner rather  to  principal  letters  than  to  ancillary.  Its 
failure  to  allege  indebtedness  of  the  decedent  to  credi- 
tors in  this  State  was  fatal  to  its  effectiveness,  con- 
sidered as  an  application  for  the  letters  ancillary  for 
which  it  formally  prayed  (Estate  of  Winnington,  1 
Civ.  Pro.  jB.,  S67).  The  i)etition  subsequently 
filed  was  equally  defective  as  a  foundation  for  the 
issuance  of  ancillary  letters.  It  evidently  was  its  pur- 
pose, however,  not  to  secure  letters  ancillary,  but  rather 
to  correct  the  prayer  of  the  former  petition  in  that  very 
regard.  Now,  whether  this  second  petition  is  to  be  re- 
.  garded  as  having  taken  the  place  of  the  other  or  as 
supplementing  it,  or  whether  the  letters  subsequently 
issued  solely  depend  upon  the  petition  first  filed,  it 
seems  to  me  that  no  case  was  made  out  for  the  grant  of 
ancillary  letters,  but  rather  for  the  grant  of  oipginal  or 
principal  letters. 

Second.  This  brings  us  to  the  inquiry,  what  is  the 
nature  of  the  letters  actually  issued.  It  is  admitted 
that  they  are  not  in  form  ancillary,  but  it  is  claimed 
that  they  substantially  have  that  character.  The  will 
was  a  foreign  one,  first  proved,  as  has  been  said,  in 
the  •  state  of  California,  under  such  circumstances  as 
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entitled  it,  under  §  2695  of  the  Code  of  Civil  Procedure, 
to  be  recorded  in  the  Surrogate's  office  here.  Unad- 
ministered  assets  of  the  decedent  were  here  in  existence- 
An  exemplified  copy  of  the  will  and  of  the  proofs,  and 
of  the  decree  admitting  it  to  probate  had  been,  as  has 
been  stated  already,  filed  and  recorded  in  this  court. 
The  objectors  insist  that  these  letters  were  issued  under 
and  by  virtue  of  the  provisions  of  article  7,  title  3,  chap. 
18  of  the  Code  of  Civil  Procedure.  I  do  not  think  that 
this  is  the  case.  I  find  no  section  of  that  article  which 
provides  for  the  issuing  of  letters  of  administration 
with  the  will  annexed  to  a  person  standing  in  the  atti- 
tude of  this  petitioner  at  the  time  she  was  granted 
letters.  It  was  simply  upon  her  claim  of  right  as 
decedent's  widow,  and  as  residuary  legatee  under  his 
will,  that  she  was  granted  administration.  Section  2695, 
which  provides  for  the  issuance  of  ancillary  letters  tes- 
tamentary or  of  ancillary  letters  of  administration  with 
the  will  annexed,  covers  such  cases  only  as  arise  upon 
the  making  of  an  application  such  as  is  prescribed  in 
article  7,  of  which  that  section  forms  a  part.  Sections 
2696,  2697  and  2698  prescribe  who  may  make  such  an 
application  and  to  whom  it  may  be  granted,  and  the 
manner  in  which  it  must  be  made.  I  am  convinced 
that  the  petitioner  was  not,  at  the  time  of  her  applica- 
tion, in  a  situation  to  claim  ancillary  letters  under  these 
provisions  of  law,  and  that  her  letters  must  be  deemed 
original  or  principal  letters,  as  distinguished  from  those 
of  an  ancillary  character. 

Third.  Next  comes  the  question  whether  the  letters 
held  by  the  petitioner  warranted  her  in  instituting  this 
I>!X>ceeding.    Under  the  laws  in  force  prior  to  the  adop- 
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tion  of  the  Code,  there  can  be  no  doubt,  I  think,  that 
she  would,  in  the  absence  of  an  application  by  a  domi- 
ciliary executor  or  administrator,  have  been  entitled  to 
letters  of  administration,  with  the  will  annexed,  and 
that  such  letters  would  have  been  justly  regarded  as 
strictly  local  letters,  more  especially  if  there  had  been 
no  domiciliary  letters  outstanding  at  the  time  of  her  ap- 
plication. That,  in  the  absence  of  a  claim  by  the  for- 
eign executor  or  administrator,  letters  could  be  issued 
under  §  60,  3  Rev.  Stat.,  6th  ed.,  p.  67,  to  the  person 
entitled  to  letters  of  administration,  with  the  wUl  an- 
nexed, under  the  statute  making  provision  with  regard 
to  domestic  administration,  and  in  tlie  order  of  priority 
sx)ecified  thereunder,  and  that  such  letters  so  issued 
would  be  principal  and  not  ancillary  letters  seems  to 
be  recognized  by  §  34  of  the  Revised  Statutes,  6th  ed., 
p.  76,  and  by  the  following  authorities  :  Isham  v.  G^ib- 
bons  {1  Brad/.,  75,  76,  79);  Russell  v.  Hartt  {87  N.  T., 
2^);  St.  Jurjo  V.  Dunscomb  (^  Bradf.,  10S)\  Sullivan  v. 
Fosdick  {10  Hun,  180).  Those  provisions  of  the  Revised 
Statutes  relating  to  this  subject,  as  well  as  chapter  403 
of  the  Laws  of  1863,  which  had  some  bearing  upon  it, 
were  repealed  by  the  General  Repealing  act  which 
ushered  in  the  Code  of  Civil  Procedure.  The  substance 
of  the  earlier  provisions  is  adopted  into  and  now  forms 
part  of  §  2695  of  the  Code.  This  appears  by  comparison 
of  the  old  and  the  new  statutes,  and  Mr.  Tliroop,  in  his 
annotation  to  the  section,  declares  that  no  substantial 
change  was  intended. 

I  find  nothing  in  the  language  of  §  2695  which  de- 
clares an  intention  on  the  part  of  the  Legislature  to  pre- 
vent the  issuance,  under  such  circumstances  as  here  ap« 
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pear,  of  letters  of  administration  with  the  will  annexed, 
conforming  to  the  requirements  of  onr  statute  with  re- 
gard to  local  administration.  The  practice  existed  be- 
fore the  enactment  of  the  Code,  and  I  do  not  think  that 
the  Code  abolished  it. 

I  hold,  therefore,  that  tlxe  letters  held  by  this  peti- 
tioner warranted  her  in  instituting  this  proceeding. 


■  •»■  ■ 


New  York  County.— Hon.  D.  G.  ROLLINS,  Surbo- 

GATE. — March,  1884. 

Renk  v.  Herrman  Lodge. 

In  the  maiter  of  the  estate  of  George  Meyer,  deceased. 

Decedent,  at  the  time  of  his  death, was  a  member  of  a  society,  which,  pur- 
Biiant  to  its  constitution,  had  established  a  widows'  and  orphans'  bene- 
fit fund,  from  which,  on  a  member's  death,  a  sum  was  payable  to  his 
family,  or  as  he  might  direct.  It  was  provided  that  a  benefit  certifi- 
cate be  issued,  payable  as  directed  in  the  member's  application, 
and  that  a  change  in  the  destination  might  be  effected  by  a  compli- 
ance with  certain  regulations. 

Decedent^  having  duly  designated  his  wife  as  beneficiary,  afterwards, 
without  observing  the  prescribed  forms,  served  upon  certain  officers 
of  the  society  a  notice  of  revocation  of  his  direction  in  favor  of  his 
wife,  and  executed  a  will,  in  which  he  sought  to  accomplish  the 
same  diversion  by  a  bequest  to  others. — 

JSW,  that  the  transferee  acquired  no  title  under  the  notice  ;  and  that  the 
sum  in  question  formed  no  part  of  decedent's  estate,  and  so  could  not 
pass  under  the  will.  * 

Hellenberg  v.  Order  of  B'nai  B'rith,  94  if.  T.,  C80— followed. 

Application  by  Sebastian  Renk,  executor  of  dece- 
dent'swill,  nnderCode  Civ.  Pro.,  §  2706,  to  discover 
property  alleged  to  be  withheld  by  the  oflBlcers  of  Herr- 
man Lodge.  The  facts  appear  sufficiently  in  the 
opinion. 

BoBEBT  Gbeenthal,  for  executor. 

John  Habdt,  Jbr  Cfxfharine  Msj/er^  canManL 
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The  Subkogate. — ^This  decedent  was,  at  the  time  of 
his  death,  a  member  of  the  **Hernnan  Lodge,''  a  branch 
of  a  society  incorporated  by  the  legislature  of  Kentucky, 
and  called  the  "  Knights  of  Honor. "     It  is  provided  in 
the  constitution  of  that  society  that  a  widows'  and 
orphans'  benefit  fund  shall  be  established  "from  which, 
on  satisfactory  evidence  of  the  death   of  a  member 
of  this  corporation,  who  has  complied  with  all  its  law- 
ful requirements,  a  sum  not  exceeding  two  thousand 
dollars  shall  be  paid  to  his  family,  or  as  he  may  direct." 
Article  ninth  of  the  constitution  provides  for  issuing  to 
members  of  subordinate  lodges  a  paper  called  a  "bene- 
fit certificate,"  signed  by  certain  officers  of  the  Supreme 
Lodge,  and  bearing  its  seal  and  ' '  made  payable  as  the 
member  shall  have  directed  in  his  application."    The 
subordinate  lodge  is  required  to  record  the  number  of 
the  application,  and  no  benefit  certificate  can  be  re- 
issued, unless  satisfactory  proof  of  loss  of  the  original 
certificate  is  furnished  the  Supreme  Reporter.    It  is 
further  provided  by  the  constitution  that  every  applica- 
tion shall  specify  the  person  to  whom  the  applicant  de- 
sires his  death  benefit  to  be  paid.     The  beneficiary  may 
be  changed  as  the  member  may  thereafter  direct,  and 
such  change  is  required  to  be  noted  in  the  certificate. 
If  a  member  surrenders  his  certificate  and  forwards 
it,  together  with  a  fee  of   fifty  cents,   by  the  reporter 
of  his  lodge    under  seal    to    the  Supreme  Reporter, 
the  latter  must   thereupon  cancel  the  old  certificate, 
and  issue  a  new  one  in  lieu  thereof  to  such  member, 
payable  as  he  shall  have  directed ;  said  surrender  and 
direction  to  be  made  on  the  back  of  the  benefit  certifi- 
cate surrendered,  signed  by  the  member,  and  attested 
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by  the  reporter  tinder  seal  of  the  lodge.  The  decedent, 
as  a  member  of  the  Herrman  Lodge  of  this  society,  was 
empowered  to  designate  by  proper  application  the  per- 
son who  in  the  event  of  his  death  should  become  en- 
titled to  the  sum  of  two  thousand  dollars.  It  is  ad- 
mitted that,  in  accordance  with  the  constitution  and  by- 
laws of  the  society,  he  designated  his  wife  as  such  per* 
son,  and  the  proper  benefit  certificate  was  thereupon 
issued.  It  was  never  surrendered,  nor  was  any  new 
certificate  issued  in  its  place.  The  decedent  executed  a 
will  near  the  end  of  his  life,  and,  being  then  at  odds 
with  his  wife,  he  sought  to  divert  to  others  the  82,000, 
of  which  he  had  made  her  the  beneficiary.  The  effort 
to  accomplish  this  object  by  the  dispositions  of  his  will 
was  clearly  ineffectual.  ( Hellenberg  v.  Order  of  B'nai 
B'rith,  9ji,  IT.  7".,  680).  It  is  claimed,  however,  that, 
by  an  instrument  bearing  the  same  date  as  the  will, 
witnessed  by  certain  officers  of  the  lodge  and  served 
upon  them,  the  decedenfc  succeeded  in  defeating  his 
wife's  claim  to  the  $2,000.  That  instrument  is  as  fol- 
lows : 

"  To  the  Herrman  Lodge^  No.  123^^  Knights  of  Honor^ 

Officers  and  Members : 

Please  take  notice  that  I  do  hereby  revoke  the  direc- 
tion given  in  my  benefit  certificate  in  reference  as  to 
whom  the  money  should,  after  my  death,  be  paid,  and 
I  do  hereby  order  and  direct  that  the  money  be  divided 
as  directed  by  me  in  my  last  will  and  testament,  exe- 
cuted by  me  on  the  17th  day  of  October,  1882. 

Geoug  Meyer." 

I  do  not  think  that  this  instrument  extinguished  Mrs. 
Meyer's  right  to  receive  $2,000  from  the  lodge  upon  the 
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death  of  her  husband.  A  case  is  here  presented  which 
is  in  some  particulars  unlike  that  above  cited,  but, 
nevertheless,  it  must  be  held,  within  the  doctrine  of 
that  case,  that  the  decedent,  failing  to  comply  with  the 
rules  of  the  society,  accomplished  nothing  by  the  execu- 
tion of  the  paper  above  quoted.  Besides,  I  think  that 
the  respondent  in  this  proceeding  is  correct  in  claiming 
that,  even  if  that  paper  can  be  deemed  a  valid  transfer 
of  the  right  to  the  $2,000,  the  transferee  has  acquired 
his  title  hy  virtue  of  tJiat  paper  and  not  under  the  will; 
so  that  the  $2,000  formed  no  part  of  the  estate  of  this 
decedent  at  his  death.  I  must  accordingly  dismiss 
this  proceeding,  which  is  brought  by  the  executor  to 
discover  property  alleged  to  be  withheld  by  the  officers 
of  Herrman  Lodge. 


Ordered  accordingly. 


»■ » 


New  York  County.— Hon.  D.  G.  ROLLINS,   Suebo- 

GATE. — March,  18S4. 

TuoHAT  V.  Public  Administrator 

In  the  maiter  of  the  estate  of  John  D.   Gradt,  de- 

ceased. 

Under  R  S.,  part2»  cb.  6,  tit.  6,  §§  81,  82,  the  power  and  authority  of  a 
public  administrator  cannot  bo  superseded  upon  application  of  a  rel- 
ative of  decedent,  unless  made  within  thx^  months  after  the  former 
becomes  vested  therewith. 

Petition  by  Anne  Tuohay,  a  sister  of  decedent,  to  be 
snbstitnted,  in  the  place  and  stead  of  the  public  ad- 
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ministratory  Algernon  S.  Snlliyan,  as  administratrix  of 
decedent' s  estate. 

Jahss  M.  LrvDY^forpeiUioner. 

L.  EL  AxsoLD,for  pubUo  adminutraior. 

The  Surbogatx. — ^Letters  of  administration  on  this 
estate  were,  in  December,  1880,  granted  to  the  public 
administrator.  A  sister  of  decedent  now  asks  that  that 
officer  be  superseded,  and  that  she  herself  be  substi- 
tuted in  his  place. 

Several  persons  claiming  as  creditors  oppose  her  ap- 
plication upon  the  ground  that  she  has  not  sufficient 
capacity  to  manage  the  affairs  of  the  estate.  Section 
32,  tit.  2,  ch  6.,  of  the  Revised  Statutes  {3  Batiks^  7th  ed.^ 
229 f)y  provides  that  '^no  letters  of  administration  shall 

be  granted to  any  person  who  shall  be  judged 

incompetent  by  the  Surrogate  to  execute  the  duties  of 
such  trust  by  reason  of  drunkenness,  improvidence  or 
want  of  understanding.'' 

It  13  also  provided  by  chapter  782  of  the  laws  of  1867 
(§6),  that  "any  Surrogate  may  in  his  discretion,  refuse 
the  application  for  letters  testamentary,  or  letters  of 
administration,  of  any  person  unable  to  read  and  write 
the  English  language"  {3  Banks,  7th  ed.,  2293).  That 
this  petitioner  cannot  write  is  conceded.  In  view  of  all 
the  evidence,  I  feel  bound  to  deny  her  application.  Aside 
from  the  grounds  already  suggested  there  is  still  another 
ground  for  such  denial. 

She  has  not  been  duly  diligent  in  making  her  appli- 
cation. Sections  31  and  32  of  tit.  6,  ch.  6,  part  2  of  the 
Revised  Statutes  {3  BanJcs^  7th  ed.^  23 H\  as  re-enacted 
by  L.  1882,  ch.  410,  enumerate  the  cases  in  which,  and 
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the  circumstances  under  which,  a  public  administrator's 
authority  may  be  superseded. 

It  would  seem  from  the  latter  section  that  this  may 
not  be  done  in  favor  of  a  relative  after  the  lapse  of  three 
months  from  the  grant  of  letters. 

Petition  denied. 


■••*»- 


New  York  County— Hon.  D.  Gt.  ROLLINS,  Surro^ 

GATE. — April,  1884. 

Ctrubb  v.  Hamilton. 

In  the  matter  of  the  estate  of  Philip  L.  Van  Rensse- 
laer, deceased. 

An  application  fcr  tho  revocation  of  letters  testamentary,  based  upon  an 
allegation  couched  in  the  vords  of  the  statute  (Code  Civ.  Pn>., 
§  2685,  subd.  5),  viz. :  that  respondent's  "  circumstances  are  such 
that  they  do  not  afford  adequate  security.  .  •  .  .  for  the  dec 
administration  of  the  estate/'  unaccomx>anicd  with  any  more  specific 
statement,  and  "which  is  denied  in  the  answer,  should  bo  dismissed. 

It  9eenut,  that,  even  in  the  absence  of  a  denial  by  the  answer,  such  a  peti- 
ticgiL  is  too  va^e  to  justify  a  grant  of  the  relief  Bought. 

The  bai'o  fact  that  the  estate  of  one  nominated  e::ccutor  is  of  less  value 
than  that  of  tho  testator  being  insufficient  cause  for  withholding  let- 
ters, is  a  fortiori  inadequate  as  a  ground  for  retracting  letters  al- 
ready granted. 

Martin  v.  Duke,  5  JRe^,,  COO— followed. 

How  far  a  Surrogate's  court  can  control  the  discretion,  as  to  payment  of 
a  legacy,  conferred  upon  the  executors  by  a  will  which  directs  it 
to  be  paid  by  the  latter  "when  it  shall  be  convenient  for  than, 
without  regard  to  the  time  fixed  by  law,"  and  further  provides: 
"this  legacy  shall  be  deemed  subservient  to  all  others,"  qucsre. 

Application  by  Elizabeth  V.  R.  Grubb,  a  legatee 
under  testator' s  will,  for  the  revocation  of  letters  issued 
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thereunder  to  E.  Luther  Ilamilton,  and  for  other  re- 
lief.    The  facts  appear  sufficiently  in  the  opinion. 

BRACidEir  &  AoKLEY,  for  petitioner, 
Geo.  "W.  ItYGSffor  executor. 

The  SuBEOGATE. — The  will  of  this  decedent  contains 
the  following  provision :  *  ^  I  give  to  my  sister  Elizabeth 
the  sum  of  ten  thousand  dollars,  to  be  paid  by  my  ex- 
ecutors when  it  shall  be  convenient  for  them,  without 
regard  to  the  time  fixed  by  law,  out  of  the  moneys  de- 
rived from  the  sale  of  the  Yan  Schaick  farm  left  me  by 
my  brotlier  Cortland  t,  or  otherwise  if  it  shall  seem  best 
to  them.  It  is  further  my  will  that  this  legacy  shall  be 
deemed  subservient  to  all  others. "  This  instrument  was 
admitted  to  probate  June  6th,  1873,  soon  after  dece- 
dent's death.  The  legacy  of  the  petitioner  has  not  yet 
been  paid,  in  whole  or  in  part.  She  now  asks  that  the 
resi)ondent  executor  be  directed  to  discharge  the  same 
at  once,  and  that  his  letters  testamentary  be  revoked. 

The  Surrogate's  authority  to  revoke  letters  is  limited 
to  the  causes  specified  in  §  2685  of  the  Code  of  Civil  Pro- 
cedure. 

One  of  those  causes  is  thus  defined  in  subdivision  5 
of  that  section — "where  his  (the  executor's)  circum- 
stances are  such  that  they  do  not  afford  adequate  se- 
curity to  the  creditors  or  persons  interested  for  the  due 
administration  of  the  estate." 

I  adhere  to  the  views  wliiqh  I  expressed  in  Martin  v. 
Duke  {5  Jiedf.j  600\  as  to  the  proper  construction  of 
this  provision. 

The  bare  fact  that  the  estate  of  one  named  in  a  will 
as  an  executor  is  of  less  value  than  the  estate  of  his 
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testator  is  snrely  insufficient  cause  for  wiihliolding  let- 
ters. How,  then,  can  it  be  of  itself  sufficient  cause  for 
retracting  them,  when  once  they  have  been  issued  J 

There  is  an  allegation  in  this  petition  that  the  circum- 
stances of  the  respondent  **are  such  that  they  do  not 
afford  adequate  security  for  the  due  administration  of 
the  estate."  This  allegation,  unaccompanied  as  it  is  by 
any  more  specific  statement,  1  should  regard  as  too 
vague  and  general  to  justify  granting  the  relief  which 
the  petitioner  asks,  even  if  such  allegation  were  not  ex- 
pressly denied,  as  it  is  expressly  denied  by  the  answer. 

I  find  no  other  allegation  in  the  petition  which  brings 
this  case  within  the  purview  of  §  2685.  The  application 
for  the  executor' s  removal  must  therefore  be  denied. 

The  petitioner's  prayer  for  the  payment  of  her  legacy 
cannot  at  present  be  granted.  How  far  the  very  broad 
discretion  which  the  wiU  gives  to  the  executor  in  re- 
spect to  this  legacy  can  be  controlled  by  the  Surrogate 
is  a  question  which  need  not  now  be  determined.  I 
should  feel  disposed  to  adopt  the  suggestion  of  peti- 
tioner's  counsel,  and  direct  a  reference  for  inquirmg 
into  the  condition  of  the  estate,  the  causes  which  have 
delayed  the  discharge  of  the  legacy  in  question,  eta, 
but  for  the  fact  that  those  matters  will  receive  early 
consideration  in  the  accounting  proceeding  now  pend- 


ing. 


Petition  dismissed. 
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New  York  County.— Hon.  D.  G.  ROLLINS,  Surro- 
gate.— April,  1884. 

GiLLES  V.  Stewart. 
In  the  matter  of  the  estate  of  Thomas  Gilles,  deceased. 

Testator,  bj  tho  third  clause  of  his  will,  gave  to  his  wife  a  legacy  of 
$3,000;  by  £he  fifth  bequeathed  "  all  the  rest,  residue  and  remainder '' 
of  his  estate,  real  and  personal  to  his  children;  and,  by  the  seventh, 
authorized  his  executors.  In  their  discretion  "to  continue  my  ice 
business*'  for  fire  years,  using  the  net  proceeds  for  the  support  and 
education  of  "my  family/'^and  at  the  end  of  that  period,  or  sooner 
in  their  discretion,  "to  sell  the  same  .  .  .  diylding  the  pro- 
ceeds thereof  among  my  children  equally." — Udd, 

1.  That  the  power  of  sale  and  the  disposition  contained  in  the  seventh 
clause  extended  not  only  to  Xh^good  toUl  of  the  ice  business,  but  also 
to  the  instruments  and  implements  employed  in  conducting  it 

2.  That,  nevertheless,  the  seventh  clause  was  subsidiary  to  the  fifth, 
and  that,  while  the  will  contained  no  distinct  preferential  words, 
the  widow  was  entitled  to  her  legacy,  though  it  could  not  be  satis- 
fied without  resort  to  the  sale  of  such  business  ;  and  that  the  same 
must  be  paid  before  the  children  could  take  anything  under  the 
seventh  clause. 

Upon  the  judicial  setllement  of  the  account  of  Samuel 
Stewart  and  another,  as  executors  of  decedent's  will, 
a  question  arose  in  respect  to  the  rights  of  Ellen  Gilles, 
widow  and  legatee,  as  to  the  payment  of  her  legacy. 
The  facts  appear  sufficiently  in  the  opinion. 

JoHK  Hardy,  for  executors, 
Albebt  Matthews, /(TTtrideno. 
John  Biiu^itemeb,  special  guarcUan. 

The  Surrogate.— By  his  will,  dated  February  3rd, 
1879,  this  testator,  after  ordering  the  payment  of  his 

Vol.  II.— 27. 
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debts,  gives  his  wife  the  right  of  occupying,  with  the 
other  surviving  members  of  his  family,  his  residence  in 
Thirtieth  street,  in  the  city  of  New  York,  free  of  rent. 
By  the  third  clause  of  the  will,  he  bequeaths  to  his  wife 
certain  household  goods,  and  three  thousand  dollars  in 
money.  ''  These  provisions  for  my  wife,"  he  says,  "  be- 
ing intended  by  me  and  to  be  accepted  by  her  in  lieu 
and  bar  of  her  dower  and  right  of  dower  in  my  estate." 
By  the  fourth  clause,  his  wife  and  children  are  given  a 
certain  burial  lot.  The  fifth  clause  bequeaths  "all  the 
rest,  residue  and  remainder"  of  his  estate,  real  and 
personal,  to  his  children.  A  subsequent  clause,  the 
seventh,  is  in  these  words  :  '  *  After  my  decease,  in 
case  my  executors  regard  it  as  wise  and  expedient  to 
continue  my  ice  business,  it  is  my  desire  that  they  shall 
conduct  the  same  under  the  management  of  my  son, 
David  George,  for  a  period  of  five  years,  the  proceeds 
th^:«of,  after  all  expenses  deducted,  to  be  used  in  the 
support,  education  and  maintenance  of  my  family;  but 
at  the  end  of  said  period,  or  sooner  if  it  appears  to  my 
executors  not  to  yield  an  adequate  profit,  they  are  di- 
rected to  sell  the  same  for  the  best  price  they  can  ob- 
tain therefor,  dimding  the  proceeds  thereof  among  my 
children  equally ^ 

At  the  time  of  his  death,  the  testator  was  engaged  in 
the  business  of  buying  and  selling  ice  and  delivering 
the  same  to  customers  along  a  certain  established  route. 
After  his  death,  his  executors,  in  the  exercise  of  their 
discretion,  continued  that  business,  and  in  the  year 
1880  rendered  their  account.  It  appears  by  their  second 
account,  now  submitted,  that  the  expenses  of  the  busi- 
ness have  exceeded  its  receipts  by  $2.71;  that  its  assets 
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are  $20^3  less  than  its  liabilities;  that  the  furniture, 
horses,  wagons,  harnesses,  etc.,  used  in  conducting  it 
have  been  sold  for  $3,000;  and  that  the  $3,000  legacy  to 
the  widow  has  not  been  satisfied.  It  further  appears 
that,  unless  resort  be  had  to  the  proceeds  of  this  sale 
for  satisfying  such  legacy,  it  must  fail  utterly  for  lack 
of  assets  applicable  to  its  payment. 

The  question  whether  the  moneys  derived  from  the 
sale  of  the  plant  of  the  "  ice  business  "  should  be,  either 
in  whole  or  in  part,  applied  to  the  discharge  of  the 
$3,000  legacy  to  Mrs.  Gilles  divides  itself  into  two  parts, 
viz: 

1.  What  is  meant  by  the  term  "ice  business,"  as 
that  term  is  used  in  the  seventh  clause  of  the  will  ? 

2.  Was  it  the  testator's  intention  that  his  wife  should 
receive  her  legacy,  even  though  its  payment  might  ne- 
cessitate a  resort  to  the  proceeds  of  the  sale  of  the  ice 
business,  or  did  he,  on  the  other  hand,  by  the  seventh 
clause  of  his  will,  mean  to  give  his  children  a  specific 
legacy  of  such  proceeds,  to  which  they  should  be  en- 
titled, even  though  the  funds  of  the  estate  might  be  in- 
adequate to  pay  the  legacy  to  the  widow  ? 

First.  It  can  certainly  be  claimed,  with  some  show 
of  reason,  that  the  expression  *4ce  business,"  as  used 
by  the  testator,  should  be  taken  in  the  restricted  sense 
which  contestant's  counsel  claims  to  be  its  true  inter- 
pretation: In  directing  the  sale  of  the  "business"  no 
specific  mention  is  made  of  horses,  wagons,  harness, 
ice,  etc. 

It  is  insisted,  therefore,  that,  though  the  testator 
doubtless  intended  that  the  plant  of  which  he  had  him- 
self made  use,  and  such  other  as  from  time  to  time  the 
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executors  miglit  supply,  should  be  employed  by  them 
after  his  death  in  the  conduct  of  the  business,  he  never- 
theless designed  that,  when  the  business  should  be 
wound  up,  only  that  portion  of  its  proceeds  derived 
from  the  sale  of  its  good  will  should  pass  under  the 
seventh  clause  of  his  will.  This  contention,  however, 
cannot  in  my  judgment  be  sustained.  It  certainly 
could  not  have  been  the  testator's  intention  that,  after 
the  good  will  of  the  business  should  have  been  sold  by 
the  executors,  they  should  continue  to  hold  the  horses, 
wagons,  ice,  etc.,  which  such  sale  would  have  rendered 
useless.  He  doubtless  meant  that  not  only  the  good 
will,  but  all  the  means,  instruments  and  implements 
for  conducting  the  business,  should  be  disposed  of 
whenever,  in  the  judgment  of  his  executors,  it  should 
seem  wise  to  discontinue  it. 

I  think, .  nevertheless,  that  the  widow  is  entitled  to 
her  legacy,  even  though  it  cannot  be  satisfied  without 
resort  to  the  proceeds  of  the  sale  of  the  ice  business. 
Her  legacy  is  given  by  the  third  clause  of  the  will,  as 
has  been  stated  already.  Next  comes  the  clause  relat- 
ing to  the  burial  plot,  and  next  the  gift  of  the  entire 
residue  to  the  children.  At  this  stage,  the  testator  fin- 
ished the  purely  dispositive  provisions  of  his  will.  By 
the  provisions  which  follow,  he  did  not  intend,  I  think, 
to  vary  aught  that  he  had  said  before.  He  simply  de- 
signed to  countenance  methods  of  administration  which 
might,  as  he  thought,  be  for  the  best  interests  of  all  his 
beneficiaries,  but  to  which,  without  his  express  sanction, 
his  executors  could  not  lawfully  resort. 

Taking  the  will  as  a  whole,  clause  seven  seems  to  me 
practically  subsidiary  to  clause  five. 
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•It  was  only  in  the  event  tliat  the  ice  business  should 
form  a  part  of  the  clear  residue  that  the  testator  de- 
signed the  proceeds  of  its  sale  to  be  divided  among  his 
children.  It  is  true  that,  in  the  clause  which  gives  the 
legacy  to  his  wife,  there  are  no  distinct  preferential 
words,  though  those  which  declare  the  legacy  to  be  in 
lieu  of  dower  suggest  a  preference.  But  when  we  con- 
sider the  significant  arrangement  of  the  clauses  of  the 
will,  together  with  the  fact  that  the  executors  were  at 
liberty  in  their  discretion  to  employ  any  such  assets  of 
the  estate  as  they  might  think  best  in  their  manage- 
ment of  the  ice  business,  and  that  they  were  required 
to  devote  the  profits  thereof  to  the  maintenance  of  the 
widow  as  well  as  of  the  other  members  of  the  family, 
I  think  it  is  clear  that  her  legacy  must  be  paid  before 
the  children  can .  take  anything  under  the  s  eventh 
clause. 


New  York  County.— Hon.  D.  G.  ROLLINS,  Subro- 
gate.— ^April,  1S84. 

COLLIQAN  V.    MoKeBNAN. 

In  the  maUer  of  the  appUcdtionfor  probaie  of  a  paper 
propounded  as  the  will  of  Michael  Colligax, 
deceased. 

II  teems,  that,  in  spite  of  Code  Clr.  Pro.,  ^  1865,  2621,  which  prescribe 
the  prerequisites  to  the  procurement  of  a  judgment  or  decree  estab- 
lishing a  lost  or  destroyed  will,  the  existence  of  a  clause  in  an  instru- 
ment later  than  one  propounded  as  a  decedent's  will,  and  revoking 
the  latter,  may  be  lawfully  proved  by  the  testimony  of  a  single  wit- 
ness. 
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Harris  v.  Harris,  26  JT.  J.,  483 — commented  upon  ;  Nelson  v.  Mc- 
Oiffert,  8  Barit.  Oh.,  158  ;  Matter  of  Simpson,  06  Soto.  iV.»  125— 
distinguisbecL 

Probate  of  a  paper  propounded  as  decedent's  will  was  opposed,  upon  the 
ground  that  it  had  been  revoked  by  a  later  which,  after  diligent 
search,  could  not  be  found.  Contestant  relied  upon  the  testimony 
of  v.,  a  clerk  in  the  office  of  decedent's  attorney,  to  the  effect  that, 
nearly  two  yean  after  the  execution  of  the  paper  propoimded,  wit- 
ness and  a  fellow  clerk.  A.,  met  decedent  in  their  employer's  office, 
where  A.  dxew  a  will  In  accordance  with  decedent's  directions ;  that, 
decedent  having  mentioned  the  existence  of  a  prior  will  and  requested 
A.  to  insert  a  revoking  clause  in  the  new  pai>er,  A«  stated  that  he 
would  do  BO  ;  that  the  will  when  completed  was  read  aloud  by  A, 
duly  executed  by  decedent,  and  attested  by  A.  and  witness.  It  did 
not  appear  that  decedent  knew  the  contents  of  the  paper  except  as 
he  was  advised  thereof  by  the  draftsman,  nor  that  Y.  had  any  better 
or  different  sources  of  information  upon  the  subject. — 

Seld,  that  the  only  evidence  of  the  existence  of  a  revoking  clause  in  the 
later  instrument  was  hearsay,  and  that  contestant's  case,  quoad  hoc, 
failed. 

Authorities  in  support  of  the  rule  that  parol  evidence  is  admissible  before 
a  Surrogate,  to  show  not  only  that  a  will  was  executed  by  decedent 
after  the  execution  of  one  propounded,  but  also  that  the  later  instru- 
ment contained  a  clause  of  revocation — collated. 

Application,  made  by  Eliza  McKeman,  decedent's 
sister,  for  the  probate  of  his  will ;  opposed  by  Bernard 
Colligan  and  others,  decedent's  brothers.  The  facts 
appear  sufficiently  in  the  opinion. 

Jeroloman  &  AxRowssa^TK,  far  proponent. 
M.  J.  yLcKBxnsA,  for  amtesUints, 

The  Subrogate. — An  instrument  purporting  to  be 
the  will  of  this  decedent  and  bearing  date  February 
18th,  1867,  was  lately  propounded  for  probate  in  this 
court.  Its  due  execution  has  been  satisfactorily  proved, 
and  the  evidence  leaves  no  room  for  doubting  the  testa- 
mentary capacity  of  its  maker,  and  his  freedom  from 
undue  influence  and  restraint.  But  its  admission  to 
probate  is  opposed  upon  the  ground  that  its  provisions 
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were  revoked  by  a  later  will,  which  the  testator  is 
claimed  to  have  executed  in  the  year  1868.  Such  later 
will  has  not  been  produced  before  the  Surrogate.  A 
fruitless  search  has  been  made  for  it,  and  it  is  probably 
not  now  in  existence.  Mr.  Voorhis,  a  witness  in  behalf 
of  the  contestants,  has  described  the  circumstances  con- 
nected with  its  execution  and  to  some  extent,  also,  the 
character  of  its  provisions.  No  other  testimony  in  this 
regard  has  been  introduced. 

The  question  now  presents  itself  whether  there  is  suf- 
ficient evidence  to  warrant  me  in  irejecting  the  paper 
here  propounded,  upon  the  ground  that  it  was  effectu- 
ally revoked  after  execution.  To  deny  it  probate  is  prac- 
tically, of  course,  to  give  effect,  in  part  at  least,  to  the 
alleged  later  will,  by  which  it  is  claimed  to  have  been 
superseded;  and  it  is  argued,  in  behalf  of  the  propo- 
nents, that  such  denial  is  unwarrantable,  unless  the  con- 
testants have  introduced  the  kind  and  amount  of  evi- 
dence which  would  be  required  as  the  basis  of  establish- 
ing the  later  paper  as  a  lost  or  destroyed  will.  Section 
1865  of  the  Code  of  Civil  Procedure  provides  that  a  lost 
or  destroyed  will  cannot  be  "  established,"  unless  it 
was  "  in  existence  at  the  time  of  the  testators  death  or 
was  fraudulently  destroyed  in  his  lifetime,"  nor  unless 
its  provisions  are  clearly  and  distinctly  proved  by  at 
least  two  credible  witnesses,  a  correct  copy  or  draft 
being  equivalent  to  one  witness. 

Section  2621  of  the  same  Code  declares  that  a  lost  or 
destroyed  will  can  be  admitted  to  probate  in  a  Surro- 
gate's court,  but  only  in  a  case  where  a  judgment  es- 
tablishing  the  will  can  be  rendered  in  the  Supreme  court 
as  prescribed  in  §  1865,  supra^  of  the  Code.     Jurisdic- 
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tion  in  this  regard  was  for  the  first  time  granted  the 
Surrogate  of  this  county  by  chapter  369  of  the  Laws  of 
1870.  But,  even  before  that  date,  it  had  been  more  than 
once  decided  that  "the  Surrogate,  having  exclusive 
jurisdiction  to  hear  and  determine  whether  an  instru- 
ment propounded  was  the  last  will  of  a  decedent,  must 
by  implication  have  jurisdiction  to  determine  all  sub- 
sidiary questions  "  (In  Re  Simpson,  66  How.  Pr.^  125). 
"  The  true  rule,''  added  the  court  in  that  case,  "  seems 
to  be  that, where  it  is  necessary  to  take  proof  of  the  de- 
stroyed subsequent  will  for  the  purpose  of  determining 
whether  the  instrument  submitted  for  probate  was  the 
testator's  last  will,  the  Surrogate  has  power  to  hear  the 
evidence  and  determine  that  question,  but  where  the 
object  of  the  evidence  is  to  establish  the  destroyed  sub- 
sequent will  as  a  testamentary  disposition  of  the  testa- 
tor's estate,  valid  and  effectual  for  that  purx)ose  at  the 
time  of  his  death,  then  the  Surrogate  is  deprived  of 
jurisdiction,  and  resort  must  be  had  to  the  Supreme 
court"  (see  also  Nelson  v.  McGiffert,  3  Barb.  051.,  158), 
While  neither  of  the  cases  just  cited  determines  the 
precise  question  here  presented,  they  nevertheless  tend 
strongly  to  support  the  claim  of  these  contestants,  in- 
volving, as  they  do,  the  doctrine  that  the  denial  of  pro- 
bate to  a  will  because  of  its  revocation  by  another  will 
of  later  date  is  in  no  sense  the  "establishing"  of  the 
latter.  If  this  be  so,  the  statutory  provisions  as  to  the 
particular  kind  of  proof  required  for  such  "establish- 
ing" have  no  application  to  the  present  situation.  Any 
legal  evidence  which  satisfies  the  Surrogate  of  the  ex- 
istence of  a  will  executed  subsequently  to  the  one  offered 
for  x)robat^  is  sufficient  also  to  justify  the  denial  of  pro- 
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bate  to  the  earlier  paper.  It  ia  not  necessary  that  two 
witnesses  should  testify  as  to  the  contents  of  the  later 
instmment,  nor  is  it  necessary  to  show  that  snch  instru- 
ment was  in  existence  at  the  time  of  the  testator's 
death,  or  that,  if  not  then  in  existence,  it  had  been  fraud** 
nlently  destroyed  in  his  lifetime. 

Harris  v.  Harris  {S6  IT.  71,  J^SS )  was  an  action  for 
partition,  wherein  the  plaintiff  claimed  title  as  one  of 
the  heirs  at  law  of  his  father,  who  was  alleged  to  have 
died  intestate.  The  defendants,  brothers  of  the  plain- 
tiff, claimed  to  be  exclusive  devisees  under  their  father's 
will.  The  plaintiff  set  up,  in  opposition  to  their  con- 
tention, that,  before  the  commencement  of  the  partition 
suit,  the  defendants  had  begun  an  action  in  the  Supreme 
court  for  the  establishment,  as  a  will,  of  an  instrument 
claimed  to  have  been  lost  or  destroyed,  and  that  such 
action  had  resulted  in  a  judgment  adverse  to  them. 
He  insisted,  therefore,  that  the  invalidity,  as  a  will,  of 
any  such  instrument  had  been  for  all  purposes  deter- 
mined in  that  proceeding,  and  that,  even  if  the  matter 
were  not  res  adjudicata^  the  parties  claiming  under  the 
alleged  will  should  be  held  to  the  same  strictness  of 
proof  in  the  partition  suit  as  the  statute  demanded  in 
direct  proceedings  for  establishing  lost  or  destroyed 
wills.  The  Supreme  court  sustained  this  view  (Harris 
V.  Harris,  36  Barb.^  88\  holding  that  the  statute  in 
question  prescribed  an  invariable  rule  of  evidence ;  that 
its  operation  was  not  limited  to  proceedings  brought 
for  the  express  purpose  of  proving  or  establishing  an 
instrument  as  the  foundation  of  the  administration  of 
an  estate,  but  that  the  language  was  broad  enough  for 
universal  application. 
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This  judgment  was  reversed  by  the  Court  of  Appeals 
(26  N.  Z,  i3S\  which  held  that  the  statutory  provision 
respecting  the  mode  of  establishing  lost  wUls  related 
only  to  the  special  proceeding  pointed  out  by  that 
statute,  and  did  not  abolish  the  common  law  rule  of 
evidence,  which  allowed  the  proof  of  a  lost  will  by  a 
single  credible  witness.  That  such  evidence  is  sufficient 
is  also  declared  in  the  following  cases :  Jackson  v.  Le 
Grange  {19  Johns. ^  386) ;  Dan  v.  Brown  (-^  Cow.,  483); 
Jackson  v.  Betts  (6  Cow.,  377) ;  Chapman  v.  Rodgers 
(12  EuTij  3^7) ;  Helyar  v.  Helyar  {1  Lee' s  Cases y  472) ; 
Brown  v.  Brown  (8  Ellis  <fe  Black,  y  876) ;  Ilavard  v. 
Davis  iSBinn.y  Ji06) ;  Graham  v.  O' Fallon  (5  Mo.y  607)\ 
Dickey  v.  Malechi  {6  Mo.j  177) ;  Keams  v.  Kearns  (4 
Harr.y  83)  \  Reeves  v.  Booth  (S  Mills*  Const  Hep., 
334)  \  Baker  v.  Dobyns  {4  I>ana.y  220)  \  Legare  v. 
Ashe  (Jf  Bay,  464) ;  Petherly  v.  Waggoner  {11  Wend.y 
699);    Wallis  v.  Wallis  {lUMass.ySlO). 

Upon  the  authority  of  these  decisions,  I  hold  that 
parol  evidence  was  properly  admitted  by  the  Surrogate, 
not  only  to  show  that  a  vrill  was  executed  by  the  de- 
cedent after  the  execution  of  the  one  propounded,  but 
to  show,  also,  that  such  will  contained  a  clause  of  re- 
vocation. And,  in  spite  of  §§  1865  and  2621,  I  hold 
that  the  existence  of  such  a  revoking  clause  may  be 
lawfully  proved  by  the  testimony  of  a  single  witness. 

Now  comes  the  question  whether,  as  matter  of  fact, 
the  single  witness  who  has  in  the  present  case  testified 
to  the  existence  and  contents  of  a  will,  claimed  to  have 
been  executed  by  this  testator  after  February  18th, 
1867,  has  satisfied  me  that  such  will  was  in  fact  execu- 
ted, and  that  it  contained  a  clause  revoking  former  wills. 
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The  paper  propounded  was  drawn  by  Mr.  Justice 
DoNOHXJE,  who  acted  as  one  of  its  two  subscribing  wit- 
nesses. The  other  witness,  Oliver  W.  Steele,  was  at 
the  time  a  clerk  in  Judge  Bonohue's  office.  He  has 
since  died.  James  C.  Yoorhis  was  also  then  and  later 
a  clerk  in  the  same  office.  It  is  upon  his  testimony  that 
the  contestant  relies.  Mr.  Yoorhis  says  that,  upon 
entering  the  office  in  the  afternoon  of  some  day  in  the 
Autumn  of  1868,  in  company  with  a  fellow  clerk  named 
Andrews,  now  deceased,  he  saw  the  testator,  who 
declared  that  the  object  of  his  visit  was  to  have  a  will 
drawn;  that  Mr.  Andrews  thereupon  sat  at  a  desk, 
and,  in  accordance  with  the  testator's  directions,  drew 
his  will;  that  the  testator  mentioned  the  fact  that, 
about  the  year  before.  Judge  Donohue  had  performed 
for  him  a  similar  service,  and  asked  Mr.  Andrews,  in 
view  of  that  fact,  to  insert  a  revoking  clause  in  the  new 
paper ;  tha+  Mr.  Andrews  said  in  reply  that,  even  with- 
out special  direction  he  would  insert  such  a  clause, 
because  it  was  his  custom ;  that  when  the  will  was 
finished  Mr.  Andrews  read  it  aloud,  and  that  it  was 
thereupon  duly  executed,  Mr.  Andrews  himself  and  Mr. 
Yoorhis  acting  as  subscribing  witnesses. 

It  does  not  appear  from  the  testimony  that  the  de- 
cedent read  this  instrument,  or  knew  what  it  contained, 
except  as  he  was  advised  of  its  contents  by  Mr. 
Andrews.  Nor  does  it  appear  that  the  witness  Yoorhis 
had  any  better  or  different  sources  of  information  than 
were  enjoyed  by  the  decedent,  as  to  the  existence  in 
that  instrument  of  a  clause  of  revocation.  If  the 
evidence  showed  that  the  decedent  made  personal  ex- 
amination of  the  paper  after  he  had  requested  Mr. 
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Andrews  to  put  in  a  revoking  clause,  the  fact  t 
a  clause  actually  fonned  part  of  the  instrumc  ■ 
fairly  be  inferred  from  the  absence  of  p^ote^ 
cism  on  the  part  of  the  decedent.    His  silen' 
justify  the  assumption  that  his  directions 
obeyed.    But  as  the  case  stands  the  only  evir 
the  revoking  clause  is  merely  hearsay.    Mr 
promised  he  would  put  one  in  the  will,  an 
was  or  seemed  to  be  reading  the  instrument 
stated  in  eflfect  that  he  had  kept  his  promise. 
is  all. 

For  this  cause  alone,  I  should  feel  bound 
contestants'  objection  to  the  probate  of  the 
pounded.  There  are  other  causes,  which 
specify,  in  view  of  what  has  been  said  alren 
ing  that  the  existence  of  an  instrument  i 
terms  of  the  one  here  produced  has  not  bef 
my  satisfaction. 

The  will  of  February,  1867,  therefore, 
mitted  to  probate,  unless  its  validity  is  a  t 
other  grounds  than  have  yet  been  disclose 
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latter  is  absent  from  the  State,  and  designating,  as  the  grounds  of  Ms 
belief  ,  the  records  of  the  conrt,  and  letters  of  and  conversations  with 
tho  parties,  is  a  sufficient  verification. 

Petition  by  Mary  P.  Moorhouse,  daughter  of  the 
testator,  and  legatee  and  devisee  under  his  will,  for  the 
revocation  of  letters  testamentary  issued  thereunder  to 
Mary  Ann  Hutchinson,  testator' s  widow.  The  facts  ap- 
pear sufficiently  in  the  opinion. 

O.  J.  Wjellb,  for  petitioner.     . 
Chas.  H.  WooDBtJFF,  for  executrix. 

The  Surrogate. — By  this  proceeding,  tbe  daughter 
of  decedent  applies  for  a  decree  revoking  the  letters 
testamentary  now  held  by  his  widow.  The  petition  de 
clares  that  the  respondent  is  physically  incompetent  to 
perform  the  duties  of  her  trust ;  that  she  has  sold 
property  of  the  estate  at  less  than  its  true  value  ;  that 
she  has  made  loans  unauthorized  by  law,  and  upon  in- 
adequate security ;  and  that,  in  divers  ways,  she  has  im- 
providently  managed  the  aflfairs  of  the  estate.  Upon 
the  return  day  of  the  citation  issued  upon  this  petition, 
the  respondent's  attorney  interposed  several  preliminary 
objections  which  will  now  be  passed  upon. 

First  He  claims  that  substantially  the  same  matters 
which  are  here  assigned  as  causes  for  the  removal  of 
the  executrix  are  now  at  issue  in  another  proceeding  in 
this  court.  This  is  true,  and  if  the  reference  which  the 
Surrogate  ordered  in  that  proceeding  were  now  actually 
going  on,  I  should  very  likely  postpone  action  upon  the 
present  petition  until  the  coming  in  of  the  referee's  re- 
port, but  as  respondent's  counsel  has  chosen  to  appeal 
from  the  order  of  reference,  I  must  overrule  his  objec- 
tion. 
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Second.  The  respondent  claims,  through  her  counsel, 
that  the  direction  for  issuance  of  citation  was  improvi- 
dently  given  in  this  case,  in  view  of  insufficiency  of 
proof  of  the  allegations  in  the  petition. 

Section  2685  of  the  Code  of  Civil  Procedure  provides 
that  in  certain  cases,  in  such  section  specified,  a  "  per- 
son interested  in  the  estate  of  a  decedent  may  present 
to  the  Surrogate's  couri  ...  a  written  petition 
duly  verified,  praying  for  a  decree  revoking  .... 
letters,  and  that  the  executor  may  be  cited  to  show 
cause  why  a  decree  should  not  be  made  accordingly." 

The  next  section  (2686)  declares  that  *^  a  petition 
presented  as  prescribed  in  the  last  section  must  set  forth 
the  facts  and  circumstances  showing  that  the  case  is  one 
of  those  therein  specified.  Upon  proof  hy  affidamt  or 
oral  testimony^  satisfactory  to  the  Surrogate^  of  the 
truth  of  the  allegaiions  contained  in  the  petition^  a 
citation  must  be  issued  according  to  the  prayer 
thereof 

Counsel  for  the  respondent  claims  that  a  petition  for 
an  executor's  removal  can  never  of  itself  suffice  to  jus- 
tify the  issuance  of  citation,  but  that,  however  specific 
may  be  its  contents,  it  must  be  supported  by  ^'affidavit 
or  oral  testimony"  before  its  prayer  can  be  lawfully 
granted.  If  the  language  under  consideration  were  not 
so  clear  and  explicit  as  to  demand  this  interpretation,  I 
should  be  little  disposed  to  sustain  the  respondent's 
contention. 

As  a  petition  for  revocation  of  letters  is  now  required 
to  be  in  writing,  and  to  be  duly  verified,  and  to  contain 
specific  allegations  showing  that  it  ought  to  be  granted, 
there  would  seem  to  be  no  good  reason  why,  upon  its 
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presentation,  a  citation  should  not  issue  ;*  if  not  in  all 
cases,  at  least  in  cases  where,  in  the  judgment  of  the 
Surrogate,  additional  proof  was  deemed  unnecessary. 
But  to  construe  the  provision  in  q^nestion,  as  giving  the 
Surrogate  discretionary  authority  to  require  additional 
proof,  rather  than  as  making  such  proof  a  prerequisite 
to  the  issue  of  citation,  is  to  do  violence  to  the  language 
of  the  statute.  For  what  is  it  respecting  which  the  Sur- 
rogate must,  before  issuing  citation  in  accordance  with 
the  prayer  of  petitioner,  be  satisfied  "  by  affidavit  or 
oral  testimony  V\  He  must  be  satisfied  of  ^^the  tndh 
of  the  allegations  contained  in  the petition.^^ 

Manifestly,  the  petition  itself  can  never  afford  such 
proof  of  the  truth  of  its  own  allegations  as  to  satisfy 
the  requirements  of  this  language. 

Counsel  for  the  petitioner  argues  that,  if  the  respon- 
dent's contention  is  correct,  it  maybe  urged,  with  equal 
pertinency  and  force,  in  the  matter  of  applications  for 
letters  of  administration  under  §  2661,  and  that  to  sus- 
tain this  view  would  be  to  invalidate  many  of  such  let- 
ters granted  since  the  enactment  of  the  Code,  upon  veri- 
fied petitions  unaccompanied  by  other  proofs. 

Even  if  it  should  be  held  that  the  practice  in  this  re- 
gard has  been  erroneous,  it  by  no  means  follows  that 
the  consequences  would  be  so  serioas  as  is  claimed  (see 
Harrison  v.  Clark,  87  N.  T.,  672).  But  I  do  not  think 
that  the  analogy  between  the  two  sections  2661  and 
2686  is  as  complete  as  the  petitioner's  counsel  urges. 
Section  2660  provides  that  a  person  entitled  to  adminis- 

♦And  see  Code  Civ.  Pro.,  §8843.  subd.  11:  "The  word  'affidavit'  in- 
eludes  a  verified  pleading  in  on  action,  or  a  verified  i>etition  or  answer  in 
a  special  proceeding." 
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tration  may  present  to  the  Surrogate's  court  a  written 
petition  duly  verified,  praying  for  a  decree  awarding 
letters,  and  it  declares  what  facts  must  be  stated  in  such 
petition.  The  next  section,  2661,  provides  that  "a  cita- 
tion shall  not  be  issued  until  the  petitioner  presump- 
tively proves,  hy  affidavit  or  otlierwiscj  to  the  satis- 
faction of  the  Surrogate,  the  existence  of  all  the  juris- 
dictional facts.^^  And  it  further  provides  that,  "for 
the  purpose  of  the  inquiry  touching  any  of  those  mat- 
ters, the  Surrogate  may  issue  a  subpoena  requiring  any 
person  to  attend  and  bo  examined  as  a  witness."  These 
provisions,  taken  together,  may  fairly  be  construed  as 
meaning  that  the  Surrogate  is  not  bound  to  issue  cita- 
tion upon  the  mere  presentation  of  a  written  petition, 
even  though  the  same  be  duly  verified  and  sufficiently 
exact  in  its  statements,  but  that  before  directing  the 
citation  to  issue  he  may,  in  his  discretion,  require  addi- 
tional proof  of  the  facts  and  circumstances  upon  which 
the  proceeding  is  based.  "By  affidavit  or  otherwise," 
the  Surrogate  must  be  satisfied,  under  §  2661,  of  "  the 
existence  of  all  the  jurisdictional  facts."  But  under 
§  2686  it  is"  by  affidavit  or  oral  testimony  "  that  hemust 
be  satisfied,  not  of  the  "existence  of  all  the  jurisdic- 
tional facts,"  but  of  "the truth  of  the  allegations  con- 
tained in  the  petition."  I  must  sustain  the  respon- 
dent' s  objection.  The  citation  heretofore  issued  must  be 
dismissed,  without  costs,  and  the  petitioner  is  granted 
leave  to  apply  for  another,  first  supplementing  her 
petition  by  affidavit  or  oral  proof,  as  she  may  be  ad- 
vised. 

Third.  I  overrule  the  objection  to  the  form  of  verifi- 
cation.   By  §  2534  of  the  Code  the  provisions  of  §§  623, 

Vol.  IL— 28. 
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524,  525,  and  626,  respecting  the  mode  of  verification  of 
pleadings,  are  made  applicable  to  proceedings  in  this 
court.  Section  525  allows  certain  exceptions  to  the  role 
that  such  verifications  must  be  made  by  the  affidavit  of 
the  party.  One  of  these  exceptions  is  where  the  party 
is  not  within  the  county  where  the  attorney  resides. 

Section  526  declares  that,  where  the  affidavit  of  veri- 
fication is  made  by  a  person  other  than  the  party,  he 
must  set  forth  in  the  affidavit  the  grounds  of  his  belief 
as  to  all  matters  not  stated  upon  his  knowledge,  and 
the  reason  why  it  is  not  made  by  the  party. 

Now,  in  the  present  case,  the  attorney  of  record  who 
signs  the  petition  alleges  in  his  affidavit  of  verification 
that  the  petition  is  true,  except  as  to  the  matters  there- 
in stated  to  be  alleged  upon  information  and  belief,  and 
that  as  to  those  matters  he  believes  it  to  be  true.  He 
swears  that  he  verifies  the  petition  because  of  the  ab- 
sence of  the  i)etitioner  from  the  State,  and  declares  that 
the  grounds  of  his  belief  in  the  truth  of  the  averments 
in  the  petition  are  the  records  of  the  Surrogate's  court, 
letters  of  the  parties  concerned,  and  conversations  with 
them. 

I  think  that  this  is  a  substantial  compliance  with  the 
statute. 
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New  York  County.— Hon.  D.  G.  ROLLINS,  Surro- 
gate.— ^April,  1884. 

DeLAFIELD  v.  SCHUOIIARDT. 

In  the  matter  of  the  estate  of  Catharine  A.  Scnu- 

CHARDT,  deceased. 

Testatrix*  by  her  will,  gave  all  her  property,  real  and  personal,  with  cer- 
tain exceptions,  lo  her  executors,  in  trust  to  apply  the  net  income,  in 
specified  proportions,  to  the  use  of  her  husband,  8.,  and  others, 
during  the  life  of  8.,  and,  from  and  after  his  dcath>  devised  and  be- 
queathed one  undivided  fifth  of  the  property  to  a  daughter,  L.,  abso- 
lutely, for  her  sole  and  separate  use.  6he  also  gave  to  her  executors 
power  "  to  grants  bargain,  sell  and  assign,  transfer  and  convey,  by 
way  of  sale,  partition,  release  or  exchange,  all  or  any  of  my  real 
estate,  or  any  part  or  parts  thereof,  or  any  reinvestments  or  substi- 
tutions thereof/' etc  The  executors  having,  during  the  life  of  S., 
lent  to  L.  $20,000  upon  the  security  of  her  interest  In  the  estate,  it 
was  objected,  upon  their  accounting,  that  the  loan  was  an  advance 
made,  without  authority,  to  L.  on  account  of  her  interest. — 

Bdd,  that  L.  had  a  vested  future  estate,  within  the  meaning  of  R.  S  , 
part  2,  ch.  1,  tit.  2,  g  18,  which  was  therefore,  under  id.,  §  85, 
"alienable in  the  same  manner  as  estates  in  possession" ;  that  the 
transaction  was  lawful,  the  loan  being  a  prox>er  investment ;  and  that 
this  conclusion  was  not  affected  by  the  fact  that  L.  was  named 
as  an  executrix  in  the  will,  she  having  never  qualifled. 

The  question  whether  executors  had  exceeded  their  authority  in  the  ex- 
ercise of  a  power  of  sale  contained  in  thetestatrix's  will— determined. 

As  to  whether  a  8urrogate  has  power  to  require  executors  to  render,  to 
life  beneficiaries  under  their  testator's  will,  quarter-yearly  statements 
of  their  dealings  with  the  estate,  quaere. 

Hearing  of  exceptions  taken  by  Elizabeth  R.  Dela- 
field,  one  of  the  daughters  of  decedent,  and  others,  to 
referee's  report  npon  judicial  settlement  of  account  of 
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C24,  525y  and  626,  respecting  the  mode  of  verification  of 
pleadings,  are  made  applicable  to  proceedings  in  this 
court.  Section  C25  allows  certain  exceptions  to  the  rule 
that  such  verifications  must  be  made  by  the  affidavit  of 
the  party.  One  of  these  exceptions  is  where  the  party 
is  not  within  the  county  where  the  attorney  resides. 

Section  620  declares  that,  where  the  affidavit  of  veri- 
fication is  made  by  a  person  other  than  the  party,  he 
must  set  forth  in  the  affidavit  the  grounds  of  his  belief 
as  to  all  matters  not  stated  upon  his  knowledge,  and 
the  reason  why  it  is  not  made  by  the  party. 

Now,  in  the  present  case,  the  attorney  of  record  who 
signs  the  petition  alleges  in  his  affidavit  of  verification 
that  the  petition  is  true,  except  as  to  the  matters  there- 
in stated  to  be  alleged  upon  information  and  belief,  and 
that  as  to  those  matters  he  believes  it  to  be  true.  He 
swears  that  he  verifies  the  petition  because  of  the  ab- 
sence of  the  petitioner  from  tho  State,  and  declares  that 
the  grounds  of  his  belief  in  the  truth  of  the  averments 
in  the  petition  are  the  records  of  the  Surrogate's  court, 
letters  of  the  parties  concerned,  and  conversations  with 
them. 

I  think  that  this  is  a  substantial  compliance  with  the 
statute. 
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New  York  County.— Hoit.  D.  G.  ROLLINS,  Surro- 
gate.— ^April,  1884. 

DeLAFIELD  V.  SCHUCHARDT. 

In  the  Tnatter  of  the  estate  of  Catharine  A.  Schu- 

CHARDT,  deceased. 

Testatrix,  by  her  will,  gave  all  her  property,  real  and  personal,  "with  cer- 
tain exceptions,  lo  her  executors,  in  ti-ust  to  apply  the  net  income,  in 
BpedHcd  proportions,  to  the  use  of  her  husband,  8,»  and  others, 
during  the  life  of  S.,  and,  from  and  after  his  death,  devised  and  be- 
queathed one  undivided  fifth  of  the  property  to  a  daughter,  L.,  abso- 
lutely, for  her  sole  and  separate  use.  She  also  gave  to  her  executors 
power  "to  grant,  bargain,  sell  and  assign,  transfer  and  convey,  by 
way  of  sale,  partition,  release  or  exchange,  all  or  any  of  my  real 
estate,  or  any  part  or  parts  thereof,  or  any  reinvestments  or  substi- 
tutions thereof/' etc  The  executors  having,  during  the  life  of  S., 
lent  to  L.  (20,000  upon  the  security  of  her  interest  in  the  estate,  it 
was  objected,  upon  their  accounting,  that  the  loan  was  an  advance 
made,  without  authority,  to  L.  on  account  of  her  interest. — 

BMt  that  L.  had  a  vested  future  estate,  within  the  meaning  of  R.  & , 
part  2,  ch.  1,  tit.  2,  §  18,  which  was  therefore,  under  id.,  §85, 
"alienable in  the  same  manner  as  estates  in  possession"  ;  that  the 
transaction  was  lawful,  the  loan  being  a  proper  investment ;  and  that 
this  conclusion  was  not  affected  by  the  fact  that  L.  was  named 
as  an  executrix  in  the  will,  she  having  never  qualified. 

The  question  whether  executors  had  exceeded  their  authority  in  the  ex- 
ercise of  a  power  of  sale  contained  in  the  testatrix's  will — determined. 

As  to  whether  a  Surrogate  has  power  to  require  executors  to  render,  to 
life  beneficiaries  under  their  testator's  will,  quarter-yearly  statements 
of  their  dealings  with  the  estate,  ^immtv. 

Hearing  of  exceptions  taken  by  Elizabeth  R.  Dela- 
field,  one  of  the  daughters  of  decedent,  and  others,  to 
referee's  rei)ort  upon  judicial  settlement  of  account  of 
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tliousand  dollars  contained  in  "schedule  G"  of  the 
executors'  account.  This  item  relates  to  a  transaction 
between  the  accounting  parties  and  Mrs.  Leverich,  one 
of  decedent's  daughters,  to  whom  the  executors  have 
lent  the  sum  of  twenty  thousand  dollars  upon  the 
security  of  the  interest  of  the  borrower  in  this  estate. 
The  objectors  claim  that  practically  this  so  called  loan 
is  an  advance  made  to  Mrs.  Leverich  on  account  of  her 
interest,  and  that  such  advance  has  been  made  by  the 
executors  without  authority,  and  in  contravention  of 
the  directions  of  the  will. 

The  estate  which  the  will  gives  to  each  of  the 
daughters  of  Mrs.  Schuchardt  is  a  "  future  estate," 
"vested"  within  the  meaning  of  section  13,  article  1, 
title  2,  part  2,  ch.  1,  of  the  Revised  Statutes.  It  is 
therefore  (sec.  35)  "descendible,  devisable  and  alienable 
in  the  same  manner  as  estates  in  possession  "  {3  Banks 
7th  ed.,  SJ78). 

It  is  manifest  that,  at  the  time  when  Mrs.  Leverich 
effected  the  loan  in  dispute,  and  mortgaged  her  in- 
terest in  this  estate  as  security  therefor,  she  was  fully 
empowered  to  assign  or  transfer  to  a  stranger  all  or  any 
part  of  such  interest,  and  was  empowered  also  to 
mortgage  all  or  any  part  of  the  same  as  security  for 
a  loan.  It  is  claimed  by  the  objectors  that  the  executors 
do  not  in  this  regard  stand  in  the  same  relation  to  Mrs. 
Leverich,  or  to  themselves,  as  would  a  stranger.  Ko 
judicial  decision  has  been  cited  by  counsel  in  support 
of  this  contention,  and  my  own  search  for  authority  re- 
garding it  has  been  unavailing.  I  think  that  the  trans- 
action between  the  executors  and  Mrs.  Leverich  was 
lawful,  and  that  the  loan  to  her  was  a  proper  investment. 
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The  fact  that  the  will  names  her  as  an  executor  is  of  no 
importance,  as  she  has  never  taken  out  testamentary 
letters.  Should  she  do  so  hereafter,  while  the  loan  is 
outstanding,  the  propriety  of  the  investment  may  be 
again  brought  to  the  attention  of  the  court. 

Third.  Objection  is  made,  in  behalf  of  the  executors, 
to  the  referee' s  finding  that  they  should  furnish  to  the 
objectors  quarter-yearly  statements  of  their  dealings 
with  the  estate. 

I  doubt  the  Surrogate's  power  to  give  that  specific 
direction.  Of  course,  the  objectors  should  be  allowed 
full  opportunity  for  examining  the  books  and  accounts 
relating  to  the  affairs  of  the  estate.  If  their  reasonable 
requests  shall  be  disregarded,  they  may  make  applica- 
tion to  the  Surrogate  for  relief. 


^^-9^ 


New  York  County.— Hon.  D.  G.  ROLLINS,  Subeo- 

GATE. — ^April,  1884. 

Ledwith  v.  Union  Trust  Co. 

In  the  matter  of  the  guardianship  of  the  property  of 
Joseph  M.  Ledwith,  an  infants 

An  application  for  the  appointment  of  a  new  guardian  of  ihe  property  cf 
an  infant  must  be  denied  where  it  is  not  shown  that  any  of  the 
grounds,  specified  in  Code  Civ.  Pro.,  §  2882,  exist  for  the  revocation 
of  the  former  guardian's  letters,  even  though  it  appears  that  it  would 
be  for  the  infant's  best  interests  that  the  person  proposed  should  be 
invested  with  the  ofQce. 

Under  Code  Civ.  Pro.,  g§  2686,  2687,  §2882,  subd.  6,  and  §2883,  mere 
neglect,  on  the  part  of  a  general  guardian  of  an  infant's  property,  to 
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file  the  annual  inyentory  andacooant  leqnired  by  id.»  §  2843,  is  not 
of  itself  good  cause  for  removal ;  a  special  order  idiould  first  be 
entered,  directing  the  filing,  and  disobeyed. 

Petition  by  Joseph  M.  Ledwith,  an  infant,  praying 
that  the  Union  Trust  Company  of  New  York  be  re- 
moved from  office  as  guardian  of  his  estate,  etc.  The 
facts  appear  sufficiently  in  the  opinion. 

N.  J.  Watkrburt,  Z'bl,,  for  petitioner, 
Mttj.f.r,  Peckhak  &  DixoK,  for  respondent. 

The  Subrogate. — In  January,  1883,  the  Union  Trust 
Company  of  this  city  was  appointed  guardian  of  the 
estate  of  Joseph  M.  Ledwith,  an  infant  above  the  age 
of  fourteen  years.  The  ward  now  asks  for  the  removal 
of  his  guardian,  and  for  the  appointment  in  its  place 
and  stead  of  Mr.  Henry  V.  Mead.  It  is  not  disputed 
that  Mr.  Mead  is  a  man  of  character  and  responsibility, 
in  all  resi)ects  a  proper  person  to  act  as  guardian.  If 
before  the  issuance  of  letters  now  held  by  the  Trust 
Company,  the  petitioner  had  applied  for  {he  appoint- 
ment of  Mr.  Mead,  the  Surrogate  would  unhesi- 
tatingly have  granted  the  application.  But  as  those 
letters  must  be  revoked  before  others  can  be  issued,  the 
question  at  once  presents  itself  whether  the  i)etitioner 
has  established  the  existence  of  facts  which  justify  such 
revocation.  I  adhere  to  the  view  which  I  have  hitherto 
declared  on  several  occasions,  that  the  circumstances 
under  which  the  Surrogate  may  lawfully  revoke  letters 
of  guardianship  of  an  infant's  property  are  those  and 
those  only  which  are  set  forth  in  §  2832  of  the  Code  of 
Civil  Procedure.  Unless  it  appears  to  my  satisfaction, 
upon  the  papers  before  me,  that  this  case  is  within 
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the  provisions  of  one  or  more  of  the  first  five  subdi- 
visions of  §  2832,  I  must  deny  the  application  of  this 
petitioner,  even  though  it  might  seem,  all  in  all,  to  be 
for  his  best  interests  that  Mr.  Mead  rather  than  the 
Union  Trust  Company  should  be  his  guardian.  For, 
by  reference  to  subd.  6  of  §  2832,  it  will  appear  that  the 
Surrogate's  authority  to  displace  a  guardian  against 
whom  there  is  made  no  specific  complaint  such  as  is 
described  in  the  five  previous  subdivisions  does  not  ex- 
tend to  guardians  of  the  property  or  estate,  but  is  lim- 
ited to  guardians  of  the  person.  Upon  careful  examin- 
ation of  the  papers  submitted  in  behalf  of  the  petitioner 
I  feel  compelled  to  deny  his  application. 

I  am  very  clearly  of  opinion,  that  none  of  the  allega- 
tions in  the  original  or  supplementary  petition  warrant 
removal  or  revocation  under  the  restrictive  statutory 
provisions  above  referred  to,  except  it  may  be  those  al- 
legations in  the  latter  petition  which  complain  of  the 
guardian's  failure  to  file  an  account  and  inventory,  as 
required  by  law.  It  is  claimed  that,  because  of  that 
failure,  revocation  should  be  decreed  under  subd.  3  of 
§  2832,  above  cited.  The  language  of  that  subdivision 
is  as  follows : 

^* Where  he"  (the  guardian)  "has,  without  good 
cause,  neglected  to  obey  ....  any  provision  of  law 
relating  to  the  discharge  of  his  duty."  One  of  these  pro- 
visions is  as  follows  (§  2842) :  "  A  general  guardian  of 
an  infant's  property  must,  in  the  month  of  January  of 
each  year,  file  an  inventory  of  his  ward' s  estate,  and  an 
account  of  his  receipts  and  disbursements."  In  the 
present  case,  such  inventory  or  account  was  not  filed  in 
January  last,  nor  thereafter,  until  the  16th  of  April. 


443    CASES  IN  THE  SURROGATES'  COURTS. 

LEDWITH  V.  ITS^ION  TRUST  CO. 


Mr.  King,  president  of  the  Trust  Company,  makes 
affidavit  that  the  neglect  was  not  wilful  but  was  due 
to  inadvertence. 

Petitioner's  counsel  calls  attention  to  the  fact  that 
this  omission  to  comply  with  the  requirements  of  the 
statute  was  the  subject  of  remark  in  the  brief  which 
was  submitted  by  him,  during  the  pendency  of  these 
proceedings  and  several  weeks  before  the  account  and 
inventory  were  filed.  Now,  does  the  guardian's  remiss- 
ness under  those  circumstances  demand  the  revocation 
of  his  letters  t  It  is  provided  by  §  2833  that,  if  the  ma- 
terial allegations  of  a  petition  under  §  2832  are  estab- 
lished, the  Surrogate  '^must  make  a  decree  revoking  the 
guardian's  letters,  except  that,  where  the  case  is  within 
subdivision  third  or  fourth,  ....  he  must  dismiss  the 
proceedings  under  the  like  circumstances  and  upon  the 
like  terms  as  prescribed  in  §§  2686  and  2687  of  this  act, 
where  a  similar  complaint  is  made  against  an  executor 
or  administrator."  By  reference  to  §  2687,  it  will  ap- 
pear that  the  Surrogate,  in  his  discretion,  may  dismiss 
a  proceeding  which  seeks  the  revocation  of  the  letters 
of  an  executor  or  an  administrator  on  account  of  his 
neglect  to  comply  with  a  provision  of  law  relating  to 
the  discharge  of  his  duty,  "  if  such  provision  of  law  is 
obeyed  and  if  suitable  amends  are  made  to  each  person 
injured  by  the  neglect  or  r^usal  to  obey  it^ 

In  view  of  these  code  provisions,  the  Surrogate 
would  scarcely  be  justified,  in  the  exercise  of  his  dis- 
cretionary authority,  in  revoking  letters  of  guardianship 
for  delay  in  filing  an  account  and  inventory,  unless  it 
api>eared  that  such  delay  had  injuriously  affected  the 
petitioner  or  some  other  person. 
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No  such  injury  is  shown  to  have  been  suflfered  in  the 
present  case.  The  conclusion  that  simple  neglect  of 
this  character  is  not  of  itself  ground  for  revocation  of 
letters,  is  supported  by  other  statutory  provisions. 
Section  2845  declares  that,  if  the  guardian  shall  omit  to 
file  his  annual  inventory  or  account,  the  Surrogate  shall 
make  an  order  requiring  him  to  do  so,  and  if  within 
three  TnorUhs  iJie^eafter  the  guardian  fails  to  comply 
with  such  order,  the  Surrogate  may  appoint  a  special 
guardian  for  the  purpose  of  filing  a  petition  in  behalf 
of  the  ward  for  his  guardian's  removal. 

These  provisions  give  very  strong  indications  that 
mere  neglect  to  file  an  inventory  and  account  is  not  to 
be  deemed  of  itself  good  cause  for  removal,  unless  a 
special  order  directing  the  same  to  be  filed  has  first  been 
entered  and  disobeyed. 

Application  demed. 


-*»► 
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gate.— ^May,  1884. 

HoTT  V.  Jackson. 

In  the  matter  of  the  application  to  rewTce  the  probate 
of  the  will  of  Jesse  Hoyt,  deceased. 

In  probate  controversies^  the  burden  of  proof  rests,  in  general,  upon  the 
proponents  from  the  beginning  to  tbo  end  of  the  litigation. 

Upon  on  application  for  revocation  of  the  probate  of  a  will,  made  under 
Code  CIy.  Pro.,  g  2647»  proponents  occupy  substantially  the  same 
position  as  if  the  issues  of  the  contest  had  been  made  up  on  the 
original  offer  of  the  instrument  for  probate. 
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The  amount  and  character  of  the  evidence  neoeasary  for  the  establlBh- 
ment  of  a  prima  faeie  case  in  favor  of  the  proponents  of  a  will  are 
not  fixed  by  statute,  and  cannot  be  measured  by  an  Inflexible  stand- 
ard. 

The  Surrogate  has  a  discretion  to  decide  whether  or  not  to  allow  the  xiro- 
ponent  of  a  will,  after  ho  has  rested  and  contestant  has  been  heard, 
to  introduce  evidence  not  rebutting  in  its  character,  and  which 
would  have  been  admissible  In  chief  before  contestant  had  entered 
upon  hisi  proofs.  There  is  no  strict  rule  of  law  upon  this  subject,  as 
distinguished  from  a  mere  rule  of  practice  which  may  be  adhered  to 
or  abandoned,  as  the  Surrogate  may  determine. 

The  proponents  of  a  will,  to  prove  their  case,  called  only  the  three  sub- 
scribing witnesses  thereto,  confined  their  examination,  in  the  main, 
to  the  circumstances  connected  with  the  preparation  and  attending 
the  execution  of  the  disputed  paper,  and  rested.  Contestants  there- 
upon asked  the  court  to  decide  whether,  after  their  proofs  should  be 
submitted,  proponents  would  be-  allowed  to  preseot  all  material  and 
relevant  evidence  touching  competency  and  restraint 'which  they 
might  see  fit  to  offer,  or  would  be  confined  to  matters  stricUy  in  re- 
buttal.— 

Edd,  that  proponents  had  not  so  departed  from  the  ordinary  practice  in 
conducting  their  case  as  to  warrant  the  court  In  imposing  upon  them 
the  restrictions  suggested. 


A  special  proceeding  for  the  probate  of  a  will  is,  in  effect,  a  proceedhig 
in  rem.  It  differs  from  almost  all  other  Judicial  investigations,  in 
that,  when  once  the  instrument  has  been  produced  In  court,  and 
I>arties  in  interest  have  been  cited  to  attend,  proponents  lose  control 
thereof  in  so  far  as  that  they  cannot,  by  consent  of  all  parties,  with- 
draw it  from  the  files  nor,  by  such  means,  procure  its  admission  to 
probate. 

The  provision  of  Code  Civ.  Pro.,  §  2618,  to  the  effect  that  "any  party 
who  contests  the  probate  of  *  a  ''  will  may,  by  a  notice  filed  with  the 
Surrogate  at  any  time  bef oro  the  proofs  are  closed,  require  the  ex- 
amination of  all  the  subscribing  witnesses  to  a  written  will,  or  of  any 
other  witness  whose  testimony  the   Surrogate  is  satisfied  may  be 

material ;  in  which  case  all  such  witnesses must  be 

so  examined  " — has  not  served  to  enlarge,  in  any  respect,  the  rights 
which  coirtestants  enjoyed  under  the  provisions  of  the  laws  of  1887 
(ch.  4G0)  and  1841  (ch.  129)  for  which  the  statute  quoted  is  a  substi- 
tute, and  which  specified  a  request,  instead  of  a  requisition,  for  the 
examination. 

The  proponents  of  a  paper  claimed  to  be  decedent's  will  having  finished 
the  presentation  of  their  proofs,  contestant  filed  an  affidavit  alleging 
facts,  which  tended  to  show  that  the  testimony  of  certain  persons 
named  "may  be  material "  to  the  issues  raised,  and  filed  and  served 
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Upon  proponents  a  notice  that  she  required  the  examination  of  those 
-persons  before  she  proceeded  to  introduce  proofs  in  opposition. 
Upon  the  day  specified  in  thonotice,  none  of  the  persons  in  question 
were  produced  for  examination.  A  contest  thereui)onl.  arising  as  to 
the  respective  rights  of  the  parties  in  the  premises^— rJi^>  tmder 
Code  Civ.  Pro.,  §2618, 

L  That  the  duty  to  produce  the  witnesses  lay  on  proponents;  not  by  reason 
of  a  command  in  the  statute,  but  because  contestant  could  rest  on  the 
rale  that,  until  they  had  been  produced  and  examined,  the  will  could 
not  be  admitted. 

8l  That  the  persons  so  produced  were  not  properly  the  witaesses  of  either 
party  ;  that  they  were  to  be  examined  because  the  law  demands  it ; 
and  that  the  course  of  examination,  t*.  e.,  which  party  should  first 
interrogate,  was  a  matter  purely  in  the  Surrogate's  discretion. 

8.  That  he  had  the  like  discretion  as  to  the  time  of  such '  examination, 
which  would  ordinarily  be  left  to  the  party  applying  f  ot  the  same. 

Application  by. decedent's  daughter,  Mary  I.  Hoyt, 
under  Code  Civ.  Pro.,  §  2647,  to  revoke  the  probate  of 
his  will ;  opposed  by  James  W.  Jackson,  and  others, 
the  executors.  Upon  the  hearing  of  the  application, 
proponents  having  rested,  contestant  asked  the  court 
to  decide  whether  after  her  proofs  should  have  been 
submitted,  proponents  would  be  limited,  in  the  produc- 
tion of  further  evidence,  to  matters  strictly  in  rebuttal. 
On  May  2nd,  1884,  the  following  opinion  was  filed  : 

Boscoa  ComajKQ,  William  D.  Shifican  and  Aaro^  Kahn,  for 
petUioners. 

Joseph  H.  Ohoatb,  Rastus  Ransom  and  Elihu  "Root,  for  tlu  ioUl. 

The  Suebogate. — The  questions  at  issue  in  this  pro- 
ceeding are  the  following : 

First.  Was  the  instrument  lately  admitted  to  probate 
as  the  last  will  and  testament  of  Jesse  Hoyt  duly  exe- 
cuted in  accordance  with  all  the  formalities  prescribed 
by  law  t 
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Second.  At  the  time  of  its  execution,  was  the  dece- 
dent of  sound  mind  and  memory  \ 

Third.  Does  it  express  his  free,  nntrammeled  testa- 
mentary purposes  % 

The  decree  whereby  it  has  heretofore  been  admitted 
to  probate  must  be  revoked  in  accordance  with  the 
prayer  of  the  petitioners,  unless  these  questions  shall 
all  be  answered  in  the  affirmative.  The  situation  of 
the  proponents  does  not  practically  differ  from  that 
which  they  would  occupy  if  the  issues  of  the  present 
contestation  had  been  made  up  at  the  time  the  paper 
here  in  dispute  was  originally  offered  for  probate 
(Code  Civ.  Vto.,%Z6B2;  Collier  v.  Idley's  Executors, 
1  Bradf.^  QJj/).  And  the  decree  by  which  it  was  granted 
must  stand  or  fall,  according  as  the  proponents  shall 
satisfy  or  fail  to  satisfy  the  Surrogate  that,  within  the 
meaning  of  §  2623,  the  alleged  will  **  was  duly  executed, 
and  the  testator,  at  the  time  of  executing  it,  was  in  all 
respects  competent  to  make  a  will,  and  was  not  under 
restraint." 

It  has  been  rei)eatedly  held  in  this  State  that,  in  pro- 
bate controversies,  the  burden  of  proof  rests  in  general 
upon  the  proponents  from  the  beginning  to  the  end  of 
the  litigation.  It  has,  nevertheless,  been  the  practice  of 
Surrogates'  courts  to  receive  from  proponents,  in  the 
first  instance,  but  slight  evidence  of  a  testator'^  mental 
capacity  and  freedom  from  undue  influence  or  restraint, 
affording  them,  at  the  close  of  the  presentation  of  the 
contestant's  proofs  upon  those  issues,  the  opportunity 
of  attacking  such  proofs  by  any  relevant  and  material 
testimony,  even  though  not  of  such  a  character  as  to 
be  deemed  strictly  rebuttal.     It  seems  to  me  that  this 
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practice  is  very  sensible  and  proper,  and  that  its  abandon- 
ment would  give  rise  to  mucli  inconvenience  to  suitors, 
the  public  and  the  courts.  It  could  scarcely  fail  to  re- 
sult in  greatly  prolonging  the  duration  of  trials. 

In  the  exercise  of  reasonable  caution,  proponents 
would  feel  bound  to  defend  against  all  possible  assaults 
the  competency  of  their  decedent  and  his  freedom  from 
restraint.  This  course  would  often  be  pursued  in  cases 
where  it  would  subsequently  apj)ear  that  the  precaution 
had  been  quite  unnecessary. 

Now,  in  the  case  at  bar,  the  proponents  have  thus  far 
called  three  witnesses,  and  have  examined  them  touch- 
ing their  knowledge  of  the  execution  of  the  paper  here 
propounded.  One  of  these  witnesses,  Mr.  Cornelius 
Van  Santvoord,  testified  with  considerable  particularity 
in  respect  to  the  preparation  of  that  pai)er,  and  the 
bodily  and  mental  condition  of  the  testator  about  the 
time  of  its  execution,  and  in  respect  also  to  other  testa- 
mentary instruments  previously  executed. 

The  proponents  have  now  rested,  and  the  contestants, 
through  their  counsel,  ask  the  court  to  decide  whether, 
after  the  proofs  on  their  part  shall  have  been  submitted, 
the  proponents  will  be  allowed  to  present  in  opposition 
any  and  all  material  and  relevant  testimony  touching 
competency  and  restraint  which  they  may  see  fit  to 
offer,  or  whether,  in  the  presentation  of  such  testimony, 
they  will  be  limited  to  matter  strictly  in  rebuttal.  Con- 
testants' counsel  does  not  attack  the  authority  of  this 
court  to  pursue  the  practice  to  which  I  have  already  re- 
ferred, but  they  claim  that  these  proponents  have 
undertaken  at  the  outset  to  carry  a  greater  burden  than 
at  that  stage  of  the  proceedings  they  were  called  Tipon 
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to  bear,  and  that,  having  entered  upon  such  nndertak- 
ing,  they  should  not  now  be  permitted  to  abandon  it, 
and  should  be  strictly  limited  to  rebuttal  evidence  when, 
at  the  close  of  the  contestants'  case,  they  are  given 
opportunity  to  reply. 

Assuming,  for  the  present,  that  the  contestants  are 
correct  in  insisting  that  their  antagonists  have  exceeded 
the  limits  within  which  parties  proponent  have  been  ac- 
customed to  confine  themselves  in  the  conduct  of  pro- 
bate controversies,  I  cannot  sanction  the  claim  that  there 
is  any  strict  rule  of  law  applicable  to  the  situation,  as 
distinguished  from  a  mere  rule  of  practice,  which  may 
be  adhered  to  or  abandoned,  as  the  Surrogate  may  de- 
termine. On  the  contrary,  I  am  confident,  upon  a  care- 
ful examination  of  authorities,  that  I  am  at  liberty  to 
exercise  my  discretion  in  deciding  whether  or  not  to  al- 
low the  proponents,  at  a  subsequent  stage  of  these  pro- 
ceedings, to  introduce  evidence  which  shall  not  be  re- 
buttal in  its  character,  and  which  would  have  been  ad- 
missible in  chief  before  the  contestants  had  entered 
upon  their  proofs  (Holbrook  v.  McBride,  i  Oray^  215; 
Morse  v.  Potter,  J^,  Oray^  S9S/  Union  Water  Co.  v.  Crarv, 
2S  Cal,  SO4,;  Kohler  v.  Wells,  Fargo  &  Co.,  S6  Col., 
613;Brjsin  v.  Walton,  £0  Ga.,  610;  Briggs  v.  Humphrey, 
6  Allen^  31Jf,;  Gaines  v.  Commonwealth,  60  Penn,  8t.^ 
319;  Finlay  v.  Stewart,  66  Penn.  8L,  183;  Day  v.  Moore, 
13  Gray,  622;  McCoy  v.  Phillips,  ^  Bich.,  S,  C,  463; 
Morris  v.  Wads  worth,  17  Wend.,  103;  Hastings  v.  Pal- 
mer, 20  Wend.y  226;  Ford  v.  Niles,  1  mil,  300;  Wright 
V.  Foster,  109  Mdss.^  67;  Marshall  v.  Davies,  78  N.  F., 

In  any  state  of  the  evidence,    I  should,    therefore. 
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deem  it  purely  a  matter  of  discretion,  whether  to  grant 
or  deny  the  motion  made  by  these  contestants.  But  I 
fail  to  find,  upon  reviewing  the  testimony  which  has 
thus  far  been  given,  that  the  proponents  have  substan- 
tially departed  in  any  respect  from  the  ordinary  course 
of  procedure  in  controversies  of  this  character.  They 
have  called  no  persons  to  the  stand  except  the  subscrib- 
ing witnesses  to  the  paper  which  they  have  proi)Ounded 
for  probate,  and  in  the  examination  of  those  witnesses, 
they  have,  in  the  main,  confined  themselves  to  the  cir- 
cumstances attending  the  actual  execution  of  the  dis- 
puted paper,  and  the  circumstances  connected  with  its 
preparation.  The  amount  and  character  of  evidence 
necessary  for  the  establishment  of  a  priina  facie  case, 
in  favor  of  the  proponents  of  a  will,  are  not  fixed  by  stat- 
ute, and  cannot  be  measured  by  an  infiexible  standard. 

In  no  case,  of  course,  can  proponents  safely  rest  until 
they  have  introduced  such  evidence  respecting  the  exe- 
cution of  the  disputed  paper,  the  strength  of  the  dece- 
dent's mind,  and  the  freedom  of  his  will,  as  would  en- 
title them  to  a  favorable  decree  in  the  event  of  the  con- 
testants' failure  to  introduce  evidence  in  opposition. 
They  must,  therefore,  in  the  nature  of  things,  be  per- 
mitted within  reasonable  limits  to  determine  for  them- 
selves the  nature  and'  extent  of  the  evidence  by  which 
their  contention  shall  be  supported.  I  do  not  think 
that  the  proponents  in  the  case  at  bar  have  departed 
from  the  ordinary  practice  in  any  such  fashion  as  to 
warrant  me  in  imposing  upon  them  the  restrictions  sug- 
gested by  contestants'  counsel. 

The  contestants  may  proceed  with  their  proofs  on 

Tuesday  next. 

YoL.  n.— 29. 
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On  May  13tli,  1884,  the  Surrogate  filed  the  following 
opinion,  in  the  same  matter  : 

The  Surrogate. — Section  2618  of  the  Code  of  Civil 
Procedure  contains  the  following  provisions  as  to  pro- 
ceedings in  Surrogates'  courts,  for  the  probate  of  a 
paper  propounded  as  a  wiU: 

"  The  Surrogate  must  cause  the  witnesses  to  be  ex- 
amined before  Jiim.  The  proofs  must  be  reduced  to 
writing.  Before  a  written  will  is  admitted  to  probate, 
two  at  least  of  the  subscribing  witnesses  must  be  pro- 
duced and  examined,  if  so  many  are  within  the  State, 

and  competent  and  able  to  testify Any 

party  who  contests  the  probate  of  the  will  may,  by  a 
notice  filed  with  the  Surrogate  at  any  time  before  the 
proofs  are  closed,  require  an  examination  of  all  the  sub- 
scribing witnesses  to  a  written  will,  or  of  any  other  wit- 
ness whose  testimony  the  Surrogate  is  satisfied  may  be 
material;  in  which  case  all  such  witnesses  who  are 
vnthin  the  State  and  competent  and  able  to  testify 
must  be  so  examined/' 

What  is  the  meaning  of  the  words  above  quoted, 
and  how,  if  at  all,  have  they  changed  the  course  of  pro- 
cedure which  obtained  in  probate  controversies  before 
the  enactment  of  the  Code  i 

These  questions  arise  upon  the  following  state  of 
facts  :  The  proponents  of  a  paper  which  is  claimed  to 
be  this  decedent's  will,  lately  finished  the  presentation 
of  their  proofs.  The  contestant,  through  her  counsel, 
thereupon  filed  an  affidavit  alleging  facts  which  tend  to 
show  that  the  testimony  of  certain  persons  in  such 
affidavit  named  "maybe  material"  to  the  issues  of 
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this  proceeding.  The  materiality  of  this  testimony 
does  not  seem  to  be  disputed.  The  contestant  also 
caused  to  be  filed  and  to  be  served  upon  the  proponents 
a  notice  to  the  effect  that,  before  proceeding  to  intro- 
duce proofs  in  opposition  to  probate,  she  required  the 
examination  of  the  persons  in  such  affidavit  named. 
None  of  these  persons  were  .  produced  for  examination 
on  the  day  specified  in  the  notice. 
Upon  these  facts,  I  am  now  asked  to  determine — 

1st.  Are  the  proponents  bound,  under  the  provisions 
of  §  2618,  above  quoted,  to  produce  before  the  Surro- 
gate the  persons  nained  in  the  notice  \ 

2nd.  When  those  persons  shall  be  produced,  what 
will  be  the  respective  rights  and  privileges  of  the 
parties  hereto,  in  reference  to  their  examination  \ 

3rd.  In  case  it  shall  be  decided  that  the  proponents 
are  responsible  for  their  production,  shall  the  contes- 
tants be  conceded  as  of  course  the  right  to  an  imme- 
diate examination,  or  is  it  discretionary  with  the  Surro- 
gate  when  such  examination  shall  be  had  \ 

Upon  these  questions,  the  views  of  opposing  counsel 
are  utterly  at  odds.  On  the  one  hand  it  is  claimed  that 
§  2618  has  made  a  radical  change  in  the  procedure  of 
Surrogates'  courts,  and  has  very  substantially  enlarged 
the  powers  and  privileges  of  contestants.  It  is  insisted, 
on  the  other  hand,  that  the  section  in  dispute  has 
effected  no  essential  modification  in  the  law  as  it 
existed  before  the  enactment  of  the  Code.  It  is  mani- 
fest that  the  particular  facts  and  circumstances  of  this 
case  are  of  no  importance  to  the  present  inquiry,  and  I 
shall,  therefore,  refrain  from  commenting  upon  them. 
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The  matters  .now  to  be  decided  are  purely  matters  of 
general  practice  and  procedure,  whose  determination  in 
the  case  at  bar  will  be  applicable  to  all  other  cases  of 
disputed  probate. 

I  understand  contestant' s  counse*  practically  to  claim 
that  parties  opposing  the  probate  of  a  will  are  no  longer 
required,  unless  they  choose  so  to  do,  to  produce  wit- 
nesses in  their  own  behalf  and  submit  them  to  the 
cross-examination  of  their  adversaries,  but  that,  on  the 
contrary,  they  can  require  their  adversaries  to  produce 
and  examine  in  chief  every  person  who  can  give  evi- 
dence material  to  the  issues,  and  that,  at  the  conclusion 
of  such  examination,  they  themselves  can  exercise  all 
the  privileges  of  cross-examination,  with  such  right  of 
impeachment,  contradiction,  etc.,  as  that  privilege  ordi- 
narily carries  with  it. 

In  opposition  to  this  view  it  is  insisted,  on  behalf  of 
the  proponents,  that  §  2618  does  not  in  terms  require  at 
their  hands  either  the  production  for  examination  or 
the  examination  of  any  of  the  witnesses  included  in  the 
contestant's  notice.  They  contend  that  the  sole  pur- 
pose which  that  section  aims  to  accomplish  is  to  secure 
to  contestants  the  absolute  power  of  preventing  the  ad- 
mission of  a  will  to  probate  until  they  have  first  been 
afforded  an  opportunity  of  taking  the  testimony  of 
every  witness  whom  the  Surrogate  shall  decide  to  be 
material.  Either  of  these  constructions  is  plausible 
enough,  and  both  of  them  have  been  supported  by  in- 
genious and  elaborate  arguments. 

As  the  language  of  the  section  is  fairly  susceptible  of 
such  widely  different  interpretations,  it  is  well  to  in- 
quire what  statutory  provisions  in  pari  materia  were 
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in  force  at  the  time  of  its  enactment.  An  examination 
of  this  question  discloses  the  fact  that  all  those  portions 
of  the  Code  which  relate  to  the  mode  of  proving  a  will 
are  founded  in  the  main  upon  the  provisions  of  two 
statutes  which  were  operative  for  forty  years  after  their 
enactment,  and  which  were  but  recently  abrogated  by 
the  general  repealing  act  which  took  effect  simultane- 
ously with  the  taking  effect  of  the  Code  itself.  One  of 
those  statutes  is  chapter  460  of  the  laws  of  1837,  the 
other  is  chapter  129  of  the  laws  of  1841.  The  former 
act  provided,  in  its  tenth  section,  that,  in  a  proceeding 
for  the  probate  of  a  will,  the  Surrogate  should  "  cause 
the  witnesses  to  be  examined  before  him.  All  such 
proofs  and  examinations,"  it  said,  "  shall  be  reduced  to 
writing.  Two  at  least  of  the  witnesses  to  such  will,  if 
so  many  are  living  in  this  State,  and  are  of  sound  mind, 
and  are  not  disabled  from  age,  sickness  or  infirmity 
from  attending,  shall  be  produced  and  examined." 

Section  11  provided  as  follows :  "  In  case  the  proof  of 
any  such  will  is  contested,  and  any  person  having  the 
right  to  contest  the  same  shall,  before  probate  made,  file 
with  the  Surrogate  a  request  in  writing  that  all  the  wit- 
nesses to  such  will  shall  be  examined,  then  all  the  wit- 
nesses to  such,  will  who  are  living  in  this  State,  and  of 

sound  mind,  and  who  are  not  disabled from 

attending,  shall  be  produced  and  examined." 

Section  17  declared  that  no  written  will  should  be 
deemed  proved  until  the  witnesses  to  the  same,  residing 
within  this  State  at  the  time  of  such  proof,  of  sound 
mind,  etc.,  should  have  been  examined  pursuant  to  law. 

By  chapter  129  of  the  Laws  of  1841,  the  scope  of 
§  11  of  the  act  of  1837  was  greatly  enlarged.     It  was 
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made  to  apply  to  all  witnesses  whom  any  person  inter- 
ested in  the  proof  of  the  will  shoulcl  •'  request  to  he  ex- 
amined^'*^  and  that,  too,  whether  such  witnesses  were 
or  were  not  subscribing  witnesses  to  such  will,  provided 
only  that  the  Surrogate  should  first  be  satisfied  that 
they  could  give  material  testimony.  It  will  be  ob- 
served that  the  "request"  above  referred  to  could  be 
made  by  any  parties  to  the  proceeding,  by  proponents 
as  well  as  by  contestants.  This  word  **  request,"  as 
used  in  the  acts  of  1837  and  1841,  has,  it  seems  to  me, 
substantially  the  same  meaning  as  the  word  "require," 
in  §  2618  of  the  existing  law.  The  change  of  phrase- 
ology has  not  made  and  could  not  have  been  intended 
to  make  any  change  in  the  signification.  Now,  while 
the  statute  of  1841  was  in  force,  what  would  have  been 
the  effect  of  a  "request"  made  in  pursuance  of  its 
provisions  by  any  party  interested  in  the  proceeding  ? 
Would  it  have  imposed  upon  the  opposite  party  the 
duty  of  producing  and  examining  the  witnesses  whose 
examination  was  so  "requested,"  and  would  it  have 
given  the  party  so  "  requesting"  rights  of  cross-exam- 
ination, impeachment,  contradiction,  etc.,  superior  to 
those  which  his  antagonist  could  have  exercised  ?  Such 
an  interpretation  of  §  11  would  have  practically  made 
possible  at  every  trial  this  extraordinary  state  of  af- 
fairs— that  proponents  could  have  been  comi)elled  to 
produce  and  examine  as  their  own  witnesses  all  persons 
whose  testimony  was  wanted  by  the  contestants,  and 
that  contestants  could  have  been  similarly  compelled 
to  produce  and  examine  as  their  witnesses  all  persons 
whose  testimony  the  proponents  desired. 
It  can  scarcely  be  contended  that  the  Legislature  ever 
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meant  to  bring  about  such  a  complete  inversion  of  tlio 
customary  and  orderly  procedure  of  a  judicial  investi- 
gation. The  purpose  and  the  meaning  of  the  statutes 
of  1837  and  1841,  so  far  as  their  provisions  relate  to  the 
subject  in  hand,  are  not  hard  to  understand.  Those 
statutes  contemplated,  as  the  present  code  contem- 
plates, that  a  proceeding  for  probate  is  often  con- 
ducted by  the  Surrogate  without  the  intervention  of 
counsel  either  for  or  against  the  will,  and  without  the 
formulating  of  any  distinct  sxnd  definite  issues.  They 
prescribed,  therefore,  that  a  certain  specified  amount 
and  kind  of  evidence  should  be  the  absolute  pre-requi- 
site  to  the  admission  of  a  will  to  a  probate ;  and  that, 
too,  even  though  no  person  interested  appeared  in  op- 
position; and  they  provided  simple  and  efficacious 
means  by  which  a  contestant  might  insist  upon  the  pro- 
duction of  certain  other  evidence,  and  might  prevent 
the  entry  of  a  decree,  establishing  the  will,  until  that 
evidence  had  been  introduced. 

I  think  that  the  substitution  of  the  Code  provisions 
for  those  contained  in  the  acts  of  1837  and  1841,  has  not 
served  to  enlarge  in  any  respect  the  rights  which  con- 
testants formerly  enjoyed.  My  construction  of  §  2618 
is  this  :  By  filing  such  a  notice  as  is  therein  mentioned, 
and  by  satisfying  the  Surrogate  of  the  materiality  of 
the  witnesses  whom  such  notice  specifies,  contestants 
can  eflfectuaUy  block  the  probate  of  a  disputed  will 
until  such  witnesses  (if  competent,  within  the  State,  etc.) 
liave  been  examined.  If,  after  filing  such  a  notice, 
contestants  should  cease  to  take  any  active  part  in  the 
proceeding,  it  would  nevertheless  be  the  duty  of  the 
Surrogate  to    take  heed    that  no  decree    should  be 
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entered,  admitting  the  ■will,  until  the  witnesses  named 
in  the  notice  had  been  first  examined. 

For  this  reason,  I  hold  that  the  duty  of  producing 
such  witnesses  falls  upon  parties  proponent,  not 
because  the  statute  so  declares,  for  it  does  not,  but  be- 
cause, as  it  fails  to  impose  that  duty  upon  parties  con- 
testant, they  can  rest  securely  upon  the  fact  that,  until 
such  witnesses  liave  been  produced  and  examined,  the 
will  cannot  be  admitted  to  probate. 

Second.  Then  comes  the  question,  by  which  party 
should  the  witnesses  produced  according  to  notice  be 
first  examined  ?  In  answering  this  inquiry,  it  is  impor- 
tant to  consider  a  fact  which  has  been  the  subject  of 
comment  by  the  counsel  on  both  sides  of  this  contro- 
versy. I  refer  to  a  peculiarity  of  probate  proceedings 
which  distinguishes  them  from  almost  all  other  judicial 
investigations.  When  once  an  instrument  purporting 
to  be  a  will  has  been  produced  before  the  Surrogate, 
and  parties  in  interest  have  been  summoned  to  attend 
its  probate,  it  is  no  longer  under  the  control  of  the  per- 
sons who  have  propounded  it.  They  cannot  claim  the 
right  to  withdraw  it  from  the  files,  even  though  all  per- 
sons interested  consent  to  that  course.  Nor,  on  the  other 
hand,  can  they,  by  obtaining  the  consent  of  all  such 
persons,  procure  its  admission  to  probate. 

The  proceeding  is  in  effect  a  proceeding  in  rem.  The 
Surrogate  must  enter  a  decree  pronouncing  for  or 
against  the  will.  The  parties  may,  of  course,  be  active 
or  passive,  and  may  favor  or  oppose  probate  according 
to  their  interests  or  inclinations.  But  whatever  course 
they  may  pursue,  it  is  the  Surrogate's  duty  (Code, 
§  26SS)  * '  to  inquire  particularly  into  all  the  facts  and  cir- 
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cnmstances,"  and  not  until  he  Mmself  is  '^  satisfied  of 
the  gennincness  of  the  will  and  the  validity  of  its  exe- 
cution "  can  he  admit  it  to  probate  (id). 

These  considerations  lead  me  to  the  conclusion  that 
the  course  of  the  examination  of  witnesses,  brought  into 
court  by  proponents  at  the  instance  of  contestants,  is  a 
matter  purely  in  the  discretion  of  the  Surrogate.  Such 
witnesses  must  be  examined  because  the  law  demands 
their  examination,  whenever  the  proper  notice  has  been 
filed  and  the  Surrogate  has  found  them  to  be  material. 
They  are  not  to  be  charged,  so  to  speak,  to  the  account 
of  either  party.  They  are  to  he  examined  hy  the  Surro- 
gate. In  cases  where  the  proceeding  before  the  Surro- 
gate has  assumed,  as  it  has  here  assumed,  the  form  of 
a  trial,  in  which  the  parties  are  represented  by  counsel, 
the  Surrogate  can  doubtless  require  such  counsel  to 
assist  him  in  the  examination. 

But  it  seems  to  me  that  neither  party  can  demand, 
as  of  right,  the  opportunity  of  first  examining  the  wit- 
ness who  has  been  produced  in  pursuance  of  the  notice, 
and  that  neither  party  can  demand,  as  of  right,  that 
his  opponent  shall  be  required  to  begin  such  examina- 
tion. The  Surrogate  should  see  to  it  that  botli  parties 
are  afforded  a  fair  opportunity  for  full  and  searching 
investigation.  In  many  instances — ^perhaps  in  most  in- 
stances— where  witnesses  shall  be  thus  brought  into 
court  at  the  request  of  contestants,  it  will  be  the  most 
natural  course  to  call  upon  the  contestants  themselves 
to  pursue  the  inquiry  in  the  first  instance,  because, 
presumably,  they  will  be  better  advised  than  their  ad- 
versaries as  to  the  precise  matters  which  they  wish  and 
expect  to  prove ;  but  in  such  cases  a  direction  to  the 
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contestants  to  begin  the  inquiry  will  not  of  itself  involve 
any  limitation  upon  their  right  of  making  that  inquiry 
as  searching  and  thorough  as  they  would  have  been  per- 
mitted to  make  it,  if  the  witness  had  been  voluntarily 
produced  by  the  opposite  party  and  had  testified  in  its 
behalf. 

How  far,  if  at  all,  the  conduct  of  the  examination  of 
such  witnesses  may  properly  be  regulated  by  a  consid- 
eration of  their  friendliness  or  unfriendliness  to  the  one 
party  or  the  other,  or  by  other  circumstances  apparent 
when  they  are  upon  the  stand,  is  a  matter  which  will 
be  determined  when  the  occasion  for  its  determination 
arises. 

Third.  There  only  remains  to  be  considered  the  ques- 
tion when  it  is  that  witnesses  produced  in  accordance 
with  §  2618  are  to  be  examined.  I  hold  that  this  is  a 
mere  question  of  order  of  proof,  and  that  it  is  entirely 
within  the  discretion  of  the  SuiTogate.  In  the  exercise 
of  such  discretion,  he  would  ordinarily  permit  the  party 
applying  for  the  examination  to  decide  for  himself  when 
that  examination  should  be  had.  In  the  present  case, 
I  can  see  no  reason  why  the  testimony  of  the  persons 
named  in  the  notice  should  not  be  taken  at  once,  if  the 
contestant  so  desires.  As  those  persons  are  severally 
called  to  the  stand,  the  court  will  give  whatever  special 
direction  as  to  their  examination  the  circumstances  shall 
seem  to  warrant. 
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New  York  County.— Hon.  D.  Gt.  ROLLINS,  Surro- 
gate.— May,  1884. 

Webb  v.  Day. 

In  the  maiter  of  the  estate  of  Titus  Webb,  deceased. 

Decodent,  by  his  will,  provided :  "I  give  and  bequeath  nil  the  rest  and 
remainder  of  mj  real  and  personal  estate  to  H.,  of  L.,  England,  as 
trustee.  It  is  understood  that  he  shall  divide  the  same  among  my 
nieces  and  nephews  living  in  England,  according  to  private  instruc- 
tion given  to  him  by  me.'*  The  executor,  upon  his  accounting,  pro- 
duced a  paper  purporting  to  be  a  letter  from  decedent  to  II.,  and 
asked,  in  order  to  a  proper  distribution  of  the  estate,  for  the  issuance 
of  a  commission  to  examine  H.  and  other  witnesses,  .for  the  purpose 
of  identifying  that  paper  as  constituting  the  "  instructions"  in  ques- 
tion.— 

ndd,  that  it  was  competent  to  establish,  by  parol  evidence,  that  the 
paper  produced  constituted  the  "instructions"  referred  to;  and, it 
being  possible  that  such  fact  might  be  proved  by  the  examination 
sought,  that  a  commission  should  issue. 

Dyer  v.  Erving,  ante,  100— followed. 

Petition  of  Henry  S.  Day,  name)i  as  executor  in  a 
paper  produced  as  decedent's  will,  asking  that  a  com- 
mission issue  in  proceedings  for  petitioner' s  accounting ; 
opposed  by  Samuel  Webb,  and  others,  decedent's  next 
of  kin.    The  facts  api)ear  sufficiently  in  the  opinion. 

Chab.  E.  yfjuaos  and  Eugenib  D.  Hawkins,  for  ike  motion, 
Chas.  B.  Alexabdxb,  oppoeei. 

The  Subrogate. — The  executor  of  the  last  will  and 
testament  of  this  decedent  has  lately  filed  with  the  Sur- 
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rogate  a  petition,  which  contains,  among  other  things, 
the  matters  following : 

It  alleges  that,  in  October  last,  all  persons  interested 
in  this  estate  were  cited  by  the  petitioner  to  attend,  on 
the  22nd  of  November  then  next,  his  accounting  as  ex- 
ecutor ;  that,  upon  the  return  day  of  such  citation,  no 
person  appeared  to  oppose  the  settlement  of  his  account, 
and  that  no  objections  have  since  been  filed  thereto. 
He  asks  that,  for  making  just  and  proper  distribution 
of  the  estate  now  in  his  hands,  he  be  instructed  by  the 
Surrogate  touching,  among  other  things,  the  force  and 
effect  of  the  fourth  clause  of  decedent's  will. 

That  clause  reads  as  follows:  ^*I  give  and  bequeath 
all  the  rest  and  remainder  of  my  real  and  personal 
estate  to  JohnHyrons,  Esq.,  of  Lye, Worcestershire,  Eng- 
land, as  trustee.  It  is  understood  that  he  shall  divide 
the  same  among  my  nephews  and  nieces  living  in  Eng- 
land, according  to  private  instruction  given  to  him  by 
me." 

The  executor  further  avers  in  his  petition  that  a  cer- 
tain paper  writing,  produced  before  the  Surrogate  and 
obtained  from  John  Hyrons,  above  named,  purports  to  be 
a  letter  of  instruction  from  the  decedent  to  the  said 
John  Hyrons,  and  is  claimed  to  contain,  and,  in  fact, 
to  constitute  the  *' private  instructions"  referred  to  in 
testator's  will.  The  executor  prays  that  a  commission 
may  issue  for  the  examination  of  Hyrons,  and  of  cer- 
tain other  specified  persons,  in  order  that  said  writing 
may  be  identified  as  a  writing  incorporated  into  the  will 
itself,  by  the  above  quoted  words  of  reference  to  private 
instructions. 

I  have  recently  had  occasion,  in  passing  upon  the 
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matter  of  Greene's  estate  {antey  160\  to  inquire  how  far 
it  is  possible  to  engraft  upon  a  will  the  terms  of  an  ex- 
traneous paper  to  wliich  such  will  refers.  I  found  this 
to  be  the  doctrine  of  the  law : 

1st.  That  words  of  reference  in  a  will  never  suffice  to 
incorporate  the  contents  of  an  extraneous  paper,  unless 
it  can  be  clearly  shown  that,  at  the  time  such  will  was 
executed,  such  paper  was  actually  iu  existence. 

Snd,  That  an  extraneous  paper,  produced  as  and  for  a 
paper  so  referred  to  in  a  will,  and  shown  to  have  been  in 
existence  when  such  will  was  executed,  may  be  adjudged 
to  form  a  part  of  such  will,  and  as  such  may  be  ad- 
mitted to  probate,  under  these  circumstances,  and  these 
only,  to  wit :  when,  by  satisfactory  and  conclusive  evi- 
dence, it  has  been  shown  to  be  the  selisame  paper  which 
the  testator  by  his  words  of  reference  designed  to  indi- 
cate. 

Upon  careful  consideration  of  the  facts  and  circum- 
stances of  the  present  case,  I  sustain  the  claim,  which 
the 'counsel  for  the  executor  and  counsel  for  Mr.  Hyrons 
unite  in  maintaining,  that  the  application,  to  the  present 
case,  of  the  two  propositions  above  quoted  cannot  well 
be  ascertained  without  the  testimony  of  the  witnesses 
whose  examination  by  commission  is  now  applied  for. 
The  will  itself  in  no  manner  identifies  the  "instructions" 
to  which  it  refers.  Indeed,  for  aught  that  it  declares  or 
intimates,  such  instructions  may  never  have  been  embod- 
ied in  a  written  instrument,  but  may  rather  have  been 
orally  communicated  to  Mr.  Hyrons. 

A  paper  is  produced,  however,  which  is  claimed  to 
have  been  addressed  to  Hyrons  by  the  testator  himself. 
It  purports  to  be  signed  by  him,  and  to  be  witnessed  by 


462     CASES  IN  THE  SURROGATES'  COURTS. 

WHiLSOK  T.   WlIiLSOir. 

one  Athelston  Hill.  I  think  it  is  competent  to  estab- 
lish by  parol  evidence  that  it  constitutes  the  ''  instruc- 
tions "  referred  to  in  the  will,  and '  it  may  be  that  that 
fact  can  be  established  by  the  testimony  of  the  very  wit- 
nesses whose  examination  is  now  applied  for. 
A  commission  may,  therefore,  issue. 


■  ^»i 


New  York  County.— Hon.  D.  G.  ROLLINS,  Surro- 
gate.— ^May,  1884. 

WiLLSON  V.    WiLLSON. 

In   the   matter   of  the    estate   of  Edgar    Willson, 

deceased. 

An  executor  or  administrator  is  bound  on  his  accounting  to  satisfy  the 
Surrogate  of  the  necessity  and  reasonableness  of  a  claim  made  by  him 
to  be  reimbursed  for  sums  expended  as  counsel  fees. 

An  executor  or  administrator  cannot,  on  his  accounting,  be  credited. with 
payment  for  medical  services  rendered  to  decedent  more  than  six 
years  before  his  death. 

A  widow  and  administratrix  of  a  decedent  can  claim  credit,  on  her  account- 
ing, for  expenses  incurred  in  the  maintenance  of,  and  medical  attend- 
ance upon,  infant  children  of  the  marriage,  only  upon  showing  that 
she  herself  has  been  destitute  of  the  means  requisite  therefor;  contra^ 
as  to  her  infant  stepchild. 

Hearing  of  exceptions  taken,  in  behalf  of  Edgar  "Will- 
son  and  others,  infant  children  of  decedent,  to  report 
of  referee  npon  judicial  settlement  of  the  account  ot 
Susan  L.  Willson,  as  administratrix  of  the  estate  of  de- 
cedent.    The  facts  appear  sufficiently  in  the  opinion. 

C.  A.  Uess,  for  (idminiBtratrix. 

Herbebt  Yalb27ti27B  and  Fbajtcis  N»  Sbepabd,  tpidal  gtiardiaia. 
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The  Sttrrogate. — Upon  the  evidence  submitted  with 
the  referee's  report,  the  contestants'  exception  to  the 
allowance  of  the  amount  paid  by  the  administratrix 
for  seWices  of  counsel  must  be  in  part  sustained.  I 
held,  in  the  matter  of  St.  John's  estate  {ante^  23G,) 
that  the  accounting  party  was  bound  to  satisfy  the 
Surrogate  of  the  necessity  and  reasonableness  of  any 
claim  made  by  him  to  be  reimbursed  for  sums  ex- 
pended as  counsel  fees.  In  the  present  case,  the 
administratrix  has  not  established  to  my  satisfaction 
that  the  full  sum  for  which  she  seeks  to  be  credited  was 
necessarily  paid  out.  The  legal  services,  which  seem 
to  have  been  rendered  at  her  instance  in  behalf  of  this 
estate,  relate  mainly  to  the  successful  resistance  of  a 
certain  claim  made  by  a  physician,  and  to  matters  at- 
tendant upon  the  issuance  of  letters  of  administration. 
The  rendition  of  these  services,  and  of  such  others  as 
are  described  by  the  testimony,  the  administratrix  was 
justly  entitled  to  secure,  and  for  such  reasonable  sum 
as  she  expended  in  that  behalf  she  should  now  be  cred- 
ited. But  I  do  not  feel  warranted,  upon  the  evidence  as 
it  now  stands,  in  allowing  her  more  than  $150. 

Her  claim  to  be  reimbursed  for  payments  to  Dr.  Field 
must  be  altogether  disallowed,  so  far  as  it  relates  to 
medical  services  rendered  by  him  more  than  six  years 
anterior  to  the  decedent's  death  (Adams  v.  Fort  Plain 
Bank,  36  N.  F.,  255 ;  Burnett  v.  Noble,  5  Bed/.,  69; 
McLaren  v.  McMartin,  36  N.  Z.,  88). 

There  was  no  running  or  mutual  account  between 
the  decedent  and  Dr.  Field,  such  as  would  serve  to 
prevent  the  operation  of  the  statute  of  limitations  in 
their   dealings    (Green    v.    Disbrow,    79   N.    F.,    I). 
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Within  the  six  years  which  immediately  preceded  de- 
cedent' s  death,  the  same  physician  rendered  other  pro- 
fessional services  to  the  family.  For  such  sums  as  the 
administratrix  has  paid  in  that  regard,  she  is  justly  en- 
titled to  credit  in  her  account.  It  is  proper  also  that 
the  share  of  each  of  the  decedent's  children  should  be 
charged  with  such  sum  as  has  been  expended  in  his  be- 
half for  medical  attendance,  etc.,  since  their  father's 
death,  in  case  the  administratrix  herself  has  been  nnable 
to  bear  that  burden.  Such  expenditure  may  fairly  be 
deemed  as  in  effect  an  advance  to  each  of  such  children 
on  account  of  his  interest  in  the  estate.  In  any  event, 
the  share  of  the  child,  Edgar,  who  is  a  stepson  of  the  ad- 
ministratrix, should  be  burdened  with  so  much  of  the 
expense  as  specially  concerns  himself.  As  there  is  no 
evidence,  however,  to  show  the  precise  character  or 
value  of  the  physician's  services,  the  item  must  be  al- 
together disallowed,  unless  this  deficiency  shall  be  sup- 
plied at  a  rehearing  which  I  am  about  to  direct. 

Subject  to  like  conditions,  the  administratrix  should 
be  granted  reasonable  allowance  for  the  support  and 
maintenance  of  the  children,  and  she  should  be  given 
such  allowance  unconditionally,  so  far  as  regards  her 
stepson,  whom  she  has  been  under  no  legal  obligations 
to  support. 

It  seems  that,  during  the  months  of  July,  September 
and  October,  except  for  certain  intervals  from  Friday 
to  Monday,  the  infant  was  not  actually  living  with  the 
administratrix.  For  this  cause  a  deduction  of  forty 
dollars  should  be  made  from  the  amount  allowed  by 
the  referee. 

As  to  those  infants  who  are  the  children  of  the  ad- 
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ministratrix  herself,  the  situation  is  different.  It  has 
been  incumbent  upon  her  since  their  father's  death  to 
provide  for  their  support,  if  she  has  had  the  means  for 
so  doing  (Voessing  v.  Yoessing,  4.  Hed/.j  S60\  and  there 
is  no  evidence  before  the  court  to  show  that  she  has  in 
fact  been  unable  to  maintain  them.  If  however,  such 
is  the  case,  she  is  entitled  to  the  credit  which  she 
claims. 

If  the  circumstances  are  such  that,  upon  her  applica- 
tion in  advance  to  be  allowed  for  maintenance,  the  court 
would  have  granted  a  certain  sum  by  way  of  such  al- 
lowance,  there  is  no  sufficient  reason,  I  think,  why  she 
should  not  now  be  credited  with  a  like  sum  (Voessing 
V.  Voessing,  supra;  Evertson  v.  Tappen,  6  Johns.  Ch.^ 

497). 

The  report  may  go  back  to  the  referee,  for  enabling 
the  administratrix  to  present  such  proof  as  she  may 
see  fit  to  present,  respecting  her  condition  in  life  since 
the  death  of  her  husband,  and  respecting,  also,  the 
character  of  such  of  the  medical  services  in  question  as 
were  rendered  within  six  years  prior  to  the  decedent's 
death.  She  may  also  give  further  evidence,  if  she  de- 
sires, in  the  matter  of  her  claim  to  be  reimbursed  for 
services  of  counsel. 


Vol.  IL— «0. 
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New  York  Coitnty.— Hon.  D.  G.  ROLLINS,  Sureo- 

GATE. — ^May,  1884. 

Eisner  v.  Avery. 

In  the  matter  of  the  estate  of  Henry  Eisner,  deceased. 

Under  Code  Civ.  Pro.,  §  66,  giving  an  attorney  a  lien,  for  his  services, 
upon  a  judgment,  etc.,  in  his  client's  favor,  and  id.,  §  2,  declaring 
Surrogates*  courts  to  be  courts  of  record,  an  attorney  for  a  par^  to 
a  special  proceeding  in  such  a  court  can  enforce  payment  of  his  fees 
out  of  a  sum  decreed  to  be  paid  to  the  latter. 

A  decree  of  a  Surrogate's  court,  rendered  against  three  co-executors,  di- 
•  recting  payment  of  a  specified  sum  to  one  of  their  number,  by  way 
of  costs  and  allowance,  cannot  be  enforced  by  execution. 

Upon  an  accounting  by  three  co-executors,  K.,  F.  and  K,  the  two  former 
of  whom  had  in  their  possession  the  funds  of  the  estate,  £.,  not 
being  in  accord  with  the  others,  appeared  by  separate  counsel,  who 
rendered  meritorious  services  in  his  client's  behalf.  The  decree  di- 
rected the  executors,  out  of  a  balance  in  their  hands,  to  pay  certain 
expenses  of  the  proceeding,  and  that  there  be  allowed  to  £.,  icdi- 
vidually  and  as  executor,  a  specified  sum  thereby  adjudged  as  Ills 
allowance  and  costs,  to  be  paid  to  him  or  his  .attorney.    On  motion,— 

Held,  that  an  execution  issued  thereupon  against  the  executors  in  E/s 
favor  must  be  set  aside  ;  and  that  the  direction  as  to  the  payment 
to  E.,  and  the  execution  to  enforce  it,  should  have  run  against  E. 
and  F.  alone. 

Order,  granted  at  the  instance  of  Samuel  L.  Eisner, 
one  of  the  three  executors  of  decedent's  will,  direct- 
ing Geo.  P.  Avery  to  show  cause  why  an  execution 
issued,  upon  a  Surrogate's  decree,  against  all  the  ex- 
ecutors, should  not  be  set  aside,  etc.  The  facts  appear 
sufficiently  in  the  opinion. 

R.  S.  '^issTQowsE,foreaBWutors. 

Gso.  P.  AvEBT,  inpe/non* 
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The  Subrogate. — The  decree  by  which  the  accounts 
of  this  decedent's  executors  have  been  judicially  set- 
tled, contained  this  direction — that,  out  of  a  certain 
balance  remaining  in  their  hands  ^^ihe  said  executors 
pay^^  certain  expenses  of  their  accounting,  and  ''that 
there  be  allowed  to  Samuel  L.  Eisner,  individually  and 
as  executor  $1,280,  hereby  adjudged  as  his  allowance  and 
costs  herein,  to  he  paid  to  liim  or  to  Oeorge  P.  Avery ^ 
Ids  aUorrvey?'^  Mr.  Eisner  has  not  been  in  accord  with 
his  co-executors  Mr.  Koehler  and  Mr.  Preund,  and  has, 
therefore,  appeared  in  these  proceedings  by  separate 
counsel,  who  seems  to  have  rendered  very  patient  and 
meritorious  services  in  his  client's  behalf.  After  the 
entry  of  the  decree,  a  transcript  thereof  was  filed  with 
the  county  clerk,  in  accordance  with  the  provisions  of 
§  2553  of  the  Code  of  Civil  Procedure  ;  and,  at  the  in- 
stance of  Mr.  Avery,  an  execution  was  issued  against 
all  the  executors,  for  enforcing  the  payment  of  the  said 
sum  awarded  to  executor  Eisner. 

On  February  11th,  1884,  the  Surrogate  made  an  order 
requiring  Mr.  Avery  to  show  cause  why  this  execution 
should  not  be  set  aside,  and  the  docket  of  the  decree 
vacated. 

It  appeared,  in  the  papers  presented  by  the  moving 
party,  that  Eisner's  co-executors  had  already  satisfied 

or  claimed  to  have  satisfied  the  directions  of  the  decree 

•  

respecting  costs  and  counsel  fees.     In  an  affidavit  of 

Eisner  himself  it  was  alleged,  among  other  things  that 
i  differences  had  arisen  between  him  and  his  counsel  as 

^  to  the  amount  due  him  for  legal  services  ;  but  that  he 

(Eisner)  was  willing  to  pay  the  sum  of  one  thousand 

dollars. 


468     CASES  IN  THE  SURROGATES'  COURTS. 

KIBIIXB  V.    AYEBT. 

These  allegations  have  been  denied  by  Mr.  Averj^, 
who  swears,  also,  that  he  first  learned  of  the  alleged 
payment  to  Eisner  by  a  letter  received  from  Koehler  on 
the  6th  or  6th  of  February ;  that,  on  the  26th  of  Janu- 
ary previous,  he  had  advised  both  Mr.  Koehler  and  Mr. 
Preund  of  the  amount  awarded  in  the  decree  as  costs 
and  allowance,  and  of  the  fact  that  he  himself  claimed 
to  be  entitled  thereto. 

Section  66  of  the  Code  of  Civil  Procedure  gives  an 
attorney  a  lien  for  services  upon  a  judgment,  decision, 
etc.,  in  his  client's  favor.  This  section  applies  to  the 
Surrogate's  court,  which  is  now  a  court  of  record  (id., 
§  Z;  Plint  V.  Van  Dusen,  26  Hun,  606). 

I  should  hold,  therefore,  but  for  a  feature  of  this  case 
to  which  I  shall  presently  refer,  that  the  payment  by 
Koehler  and  Preund  to  Eisner  would  not  be  an  answer 
to  Mr.  Avery's  claim, especiaUy  in  view  of  his  notifying 
them  before  such  payment  of  the  Existence  of  his  claim 
(Rooney  v.  2nd  Ave.  R.  R  Co.,  18  N.  T.,  368;  Marshall 
V.  Meech,  61 N.  Z,  IJ^O;  In  re  Knapp,  85  N,  F.,  ZSJi,; 
Coughlin  V.  N.  Y.  C.  &  H.  R.  R.  Co.,  71 N.  Y.  U8). 

The  chief  obstacle  which  stands  in  the  way  of  the  en- 
forcement of  Mr.  Avery's  demand,  however,  is  this: 
the  decree,  as  has  been  noted  already,  directs  all  the 
executors  to  pay  a  certain  sum  to  one  of  their  number. 
This  decree  cannot  be  enforced  by  execution.  It  should 
have  provided  that  Koehler  and  Preund  who  actually 
held  in  possession  the  funds  of  the  estate,  pay  to  Eisner 
the  amount  awarded  him  as  costs  and  allowance.  I 
will  entertain  an  application  to  amend  the  decree  in  this 
regard.  But  the  execution  now  objected  to  cannot  be 
sustained.    The  same  person  cannot  be  plaintiff  and 
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defendant  in  the  same  action.  Where  companies  are 
composed  in  part  of  the  same  individuals,  actions  at 
law  cannot  be  maintained  by  one  against  the  other 
(Portland  Bank  v.  Hyde,  11  MainCj  196;  Green  v. 
Chapman,  S7  YL,  236;  Englis  v.  Purniss,  -J  E.  D. 
Smifli^  687.  See,  also,  Bailey  v.  Bancker,  3  Hill,  190). 
This  situation  might  have  been  avoided  if  the  decree 
had  provided  that  |he  payment  to  the  executor  Eisner 
should  be  made  by  his  co-executors,  but,  as  it  is,  I  see 
no  escape  from  the  conclusion  which  I  have  announced. 
The  execution  must  be  set  aside. 
Ordered  accordingly. 


■  »■ « 


New  York  County.— Hon.  D.  G.  ROLLINS,  Subro- 

GATE. — May,  1884. 

Stevens  v.  Stevens. 

In  the  matter  of  the  estate  of  Par  an  Stevens,  deceased. 

The  death  of  a  surety  on  an  executor's  official  bond  does  not  relieve  the 
surety's  estate  from  liability  for  a  subsequent  default  of  the  executor 
in  the  management  of  his  decedent's  estate. 

There  is  no  provision  of  statute  requiring  the  renewal  of  an  executor's 

official  bond,  upon  the  death  of  a  surety  therein,  the  death  not  being 

a  removal  from  the  State,  within  the  meaning  of  Code  Civ.  Pro., 

§  2597,  which  provides  for  a  renewal  in  the  event  of  such  a  removal. 

I 

Petition  by  Marietta  R.  Stevens,  widow  of  decedent, 
to  compel  Charles  G.  Stevens,  one  of  the  executors  of 
his  will,  to  file  a  bond  with  new  sureties.  The  facts  ap- 
pear sufficiently  in  the  opinion. 

Bangs  &  BTEmoK,forpeHti(mer. 

BuRBiLL,  Zabriskus  &  BuBBiLL,  foT  executoT, 
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The  Sukrogate.— Mr.  Charles  G.  Stevens  is  a  non- 
resident executor  of  this  decedent' s  estate.  In  October, 
1878,  he  filed  a  bond  as  such  executor,  with  Mr.  Charles 
W.  Griswold  as  surety.  Mr.  Griswold  has  since  died, 
and  because  of  his  death  the  petitioner,  who  is  "  inter- 
ested in  the  estate,"  asks  that  the  executor  be  required 
to  file  a  bond  with  new  sureties.  Section  2597  of  the 
Code  of  Civil  Procedure  provides  that  the  Surrogate 
may  require  a  new  bond  to  be  given  by  an  executor 
when  it  appears  that  a  surety  is  *' insufficient,"  or  that 
he  *^has  removed  or  is  about  to  remove  from  the  State," 
or  that  "  the  bond  is  inadequate  in  amount." 

I  have  discovered  no  provision  of  statute  requiring 
that,  upon  the  death  of  a  surety  on  an  executor's  bond, 
another  bond  shall  be  filed  in  the  place  of  it. 

Counsel  for  petitioner  claims  that  death  should  be 
deemed  a  **  removal  from  the  State  "  within  i;he  mean- 
ing  of  §  2597.  If  such  be  the  true  interpretation  of  that 
section,  the  Legislature  was  surely  somewhat  infelici- 
tous in  its  choice  of  words. 

I  should  be  more  disposed  to  accept  the  petitioner's 
view  if  I  were  not  of  the  opinion  that,  despite  Mr.  Gris- 
wold' s  death,  the  parties  interested  in  this  estate  con- 
tinue to  have  the  same  security  wWcli  they  have  hither- 
to enjoyed,  against  the  J)Ossible  misconduct  of  the 
executor. 

The  death  of  one  who  is  a  surety  upon  an  official 
bond,  such  as  that  of  this  respondent,  does  not  relieve 
his  estate  of  liability  for  the  principal's  after-manage- 
ment of  his  trust  (Mundorrf  v.  Wangler,  44  -ZV^.  ^-  SupW 
Ct.,49S;  Voris  v.  State,  47  Ind.,  345;  Wood  v.  Leland, 
IMet.,  381 ;  Moore  v.  Wallis,  18  Ala.,  458;  Green  v. 
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Young,  8  Me.y  H;  Gordon  v.  Calvert,  -^  Huss.^  581; 
Hightower  v.  Moore,  JtS  Ala,^  387). 
Petition  denied. 


■<•»■ 


New  Yoek  County.— Hon.  D.  G.  ROLLINS,  Sueeo- 

GATE. — May,  1884. 

Teoup  v.  Reid. 

In  the  matter  of  the  probate  of  the  will  of  Richaed  G. 

Radway,  deceased. 

Authorities  vpon  the  question  of  the  sufficiency  of  a  decedent's  assent  to 
the  words  of  another,  uttered  in  his  presence,  as  a  compliance  with 
E.  8.,  part  2,  ch.  6,  tit.  1,  §  40,  requiring  a  testator  to  acknowledge 
his  win  and  to  request  witnesses  to  subscribe  the  same — collated. 

Decedent  died  at  his  residence  in  New  York  city,  February  13th,  1884, 
after  several  weeks'  illness  from  pneumonia.  On  the  morning  of 
that  day,  his  physician  P.,  apprehending  that  dissolution  was  immi- 
nent, conferred  with  him  on  the  question  of  making  a  will,  where- 
upon he  expressed  a  wish  that  one  should  be  prepared.  P.  drew  a 
will  which  he  read  to  decedent  and  of  which  the  latter  approved  ; 
and  suggested  its  immediate  execution,  to  which  decedent  assented. 
Two  attendants,  F.  and  A.,  were  sunmioned  as  subscribing  witnesses. 
P.'s  testimony  as  to  subsequent  transactions  showed  due  execution, 
P.  acting  as  the  mouthpiece  of  decedent.  F.  and  A.  imited  in  testify- 
ing  that  decedent  said  nothing  whatever  in  their  presence,  and  in  no 
manner  intimated,  otherwise  than  by  silent  acquiescence,  his  wish 
that  the  paper  should  be  executed,  or  his  knowledge  of  its  character. 
There  was  no  evidence  of  undue  influence  or  mental  impairment. 
The  subscribing  witnesses  were  ignorant  of  the  legal  requisites  of 
publication,  one  supposing  that  the  transaction  was  unimportant, 
owing  to  the  absence  of  a  lawyer. — 

Edd,  that  P.'s  testimony  should  be  credited  where  conflicting  with  or 
unsupported  by  that  of  F.  and  A. ;  that  his  acts  and  declarations  in 
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the  presence  of  decedent  must  be  treated  as  those  of  the  latter ;  and 
that  the  instrument  should  be  admitted  to  probate.* 

Application  for  the  probate  of  decedent' s  will,  made 
bj  William  D.  Beid  and  another,  executor  and  ex- 
ecutrix therein  named ;  opposed  in  behalf  of  Adele  XL 
Troup  and  another,  infant  daughters  of  decedent's  de- 
ceased daughter,  and  his  only  next  of  kin.  The  laces 
appear  sufficiently  in  the  opinion. 

Boecoa  Conkukg,  Philip  V.  R  Yak  Wtgk,  and  Oha&  N.  Bi^cac, 
for  proponenU. 

Ck>UDEBT  Bbothess,  foT  contettants, 

Chart.ks  Coudebt,  fpecial  guardian. 

The  Stjrrogate. — This  decedent  died  on  the  13th  of 
February  last,  leaving  as  his  sole  next  of  kin  two  grand- 
children, both  under  the  age  of  fourteen  years — 
children  of  his  deceased  daughter.     A  paper  purporting 

*  Compare  the  recent  English  case  of  Wright  y.  SfOiderson  iCt,  App,, 
Prob.  and  Adm,  Div,,  Feb.  1884;  83  Week.  Sep,,  500),  where  a  codicil  was 
sustained,  although  the  subscribing  witnesses  swore  that  thej  never  saw 
the  testator  sign  his  name,  and  that  to  the  best  of  their  recollection  when 
they  signed  their  names  there  was  no  signature  in  the  place  where  the 
testator's  signature  now  appeared.  It  was  clearly  shown,  however,  that 
the  testator  intended  the  instrument  to  be  his  will,  and  to  be  effectual  as 
such;  that  he  knew  that  his  signature  was  important,  and  that  he  sum- 
moned the  witnesses  to  his  room  to  attest  it.  The  court  held  that,  nnder 
these  circumstances,  and  taking  into  consideration  the  intrinsic  improba- 
bilitj  that  an  intelligent  testator  should  have  canied  his  own  pen  with  him 
into  a  room  where  he  must  have  known  there  were  other  pens^  coupled 
with  the  admitted  embarrassment  of  the  witnesses  (who  were  servants)  at 
being  called  upon  to  attempt  to  write  in  his  presence,  the  will  must  be 
deemed  sufficiently  proved,  contrary  to  their  recollection.  The  principal 
opinion,  which  was  delivered  by  Lord  Sei^bobzie,  gives  great  stress  to  the 
probabilities  of  execution  where  It  appears  that  the  testator  was  an  intelli- 
gent man  of  business  (citing  Lloyd  v«  Roberts,  IS  Moo,,  158;  Blake  v. 
Knight,  S  Ouri,,  Blfl;  Cooper  v.  Beckett,  id.^  648,  and  ^  Moo.,  J^d;  Leech 
V.  Bates,  6  Notes  <jf  Oatei,  704;  Burgoyne  v.  Showier,  1  Bob.,  1&  See  New 
York  Daily  Register,  June  20th,  1881 
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to  be  his  wUl  was  lately  propounded  with  the  Surro- 
gate. Its  admission  to  probate  was  resisted  by  the 
special  guardian  of  the  next  of  kin.  He  attacked  by 
his  objections  the  mental  capacity  of  the  decedent, 
charged  that  the  instrument  purporting  to  be  his  will 
was  not  duly  executed  as  such,  and  declared  that  its 
making  and  its  execution  were  brought  about  by  such 
influence  as  the  law  condemns.  Those  objections  were 
subsequently  withdrawn  by  the  special  guardian,  but 
the  order  permitting  the  withdrawal  gave  him  leave  to 
cross-examine  such  witnesses  as  the  proponent  might 
produce  before  the  Surrogate. 

The  testimony  of  three  witnesses  is  now  before  me, 
and  I  am  asked  to  determine  thereon  whether  the  in- 
strument in  question  is  shown  to  have  been  executed 
in  substantial  compliance  with  the  requirements  of  law. 
The  circumstances  immediately  surrounding  its  prep- 
aration and  execution  were  recited  at  the  trial  by  the 
two  subscribing  witnesses,  and  also  by  Dr.  Alfred  T. 
Purdy,  a  physician  who  attended  Mr.  Radway  in  his  last 
illness.  These  witnesses  agreed  in  declaring  that  they 
saw  the  decedent  sign  the  paper  in  question,  but  they 
widely  differed  as  to  what  took  place  by  way  of  request 
and  publication.  Dr.  Purdy' s  testimony  is  substan- 
tially as  follows : 

Mr.  Radway,  several  weeks  before  his  death,  suffered 
from  pneumonia,  and  lay  ill  at  his  residence  in  this 
city.  Dr.  Purdy,  who  was  his  attending  physician,  dis- 
covered, on  the  morning  of  February  13th,  certain  symp- 
toms which  indicated  that  his  patient  must  soon  die. 
He  at  once  communicated  this  fact  to  Mr.  Radway' s 
sister,  an  unmarried  lady,  between  forty  and  forty-five 
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years  of  age,  and  to  Mr.  William  E.  Troup,  the  father 
of  the  two  children  who,  as  already  stated,  are  decedent's 
only  next  of  kin.  The  decedent  himself,  Miss  Radway, 
Mr.  Troup  and  these  children  had  long  constituted  one 
family,  whose  intimate  acquaintance  Dr.  Purdy  had 
for  years  enjoyed.  With  a  view  of  ascertaining  whether, 
in  the  opinion  of  those  most  interested,  it  was  advisable 
to  call  the  dying  man's  attention  to  the  question  whether 
he  had  made  or  desired  to  make  testamentary  disposi- 
tion of  his  estate.  Dr.  Purdy  conferred  with  Miss  Ead- 
way  and  Mr.  Troup,  and  was,  as  he  understood,  en- 
couraged by  them  to  confer  with  the  decedent  himself. 
This  he  proceeded  to  do,  and,  as  a  result,  Mr.  Radway 
expressed  a  wish  that  his  attorney,  Mr.  Van  Wyck, 
should  be  summoned  to  prepare  a  will.  Mr.  Troup  dis- 
patched a  messenger  for  that  gentleman.  While  his 
arrival  was  awaited,  Dr.  Purdy,  observing  that  his 
patient  had  an  *' anxious"  and  *' worried"  look,  in- 
quired its  cause.  Mr.  Radway  replied  that  he  was 
sorry  he  had  made  no  will  and  no  provision  for  his 
sister's  benefit.  Dr.  Purdy  then  volunteered  to  prepare 
written  memoranda  of  such  matters  as  Mr.  Radway 
might  wish  incorporated  into  a  will,  and  thus  to  facili- 
tate, to  some  extent,  the  after-labors  of  Mr.  Van  Wyck. 
To  this  suggestion  the  decedent  assented,  and  the  doc- 
tor thereupon  proceeded  to  write  from  his  dictation. 
When  he  had  finished,  he  at  once  transcribed  the  con- 
tents of  his  memorandum  to  another  paper,  which  is 
the  one  here  propounded  for  probate.  This  he  carefully 
read  to  !Mr.  Radway,  who  declared  his  approval  of  it, 
saying  it  was  just  what  he  wished. 
Dr.  Purdy  then  proposed  that,  in  view  of  Mr.  Van 
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Wyck's  failure  to  appear,  it  might  be  well  to  execute 
the  paper  at  once.  The  decedent  said:  "Very  well ;  do 
so."  Two  persons  were  then  summoned  into  the  sick 
room,  Prank  McNamarra,  Mr.  Radway's  nurse,  and 
Alice  Nolan,  nurse  of  the  Troup  children. 

As  to  what  happened  thereafter,  the  evidence  is  very 
conflicting.  Dr.  Purdy  says  that  he  told  the  two  ser- 
vants to  come  to  the  chair  in  which  decedent  was  sit- 
ting, and  that  when  they  had  done  so  he  said  to  them, 
in  Mr.  Radway'  s  presence  and  hearing,  ' '  Mr.  Radway 
is  to  make  his  will,  and  he  wishes  you  as  witnesses  to 
it ;"  that  Mr.  Radway  "  assented  to  that— said  it  wai^  so," 
and  proceeded  to  sign  the  paper  now  in  dispute.  Dr. 
Purdy  also  testified  that,  in  the  presence  of  the  attest- 
ing witnesses,  he  asked  the  decedent  whether  he  ac- 
knowledged that  paper  to  be  his  vnU,  and  that  the 
decedent  said  he  did. 

If,  in  spite  of  the  opposing  testimony  of  other  wit- 
nesses, that  of  Dr.  Purdy  is  to  be  taken  as  strictly 
accurate,  there  can  be  no  doubt  that  the  instrument 
propounded  has  been  satisfactorily  proved. 

It  was  held  in  Rutherford  v.  Rutherford  {1  Den. ,  33 — 
1845)  that,  in  a  probate  controversy  before  a  jury,  it 
was  a  question  for  such  jury  to  determine  whether, 
within  the  meaning  of  the  statute,  a  "request"  had 
been  made  by  a  testator  when,  having  caused  persons 
to  be  summoned  to  attend  the  execution  of  his  will,  he 
had  silently  acquiesced  in  their  acting  as  witnesses  at 
the  request  of  another. 

So  also  in  Doe  v.  Roe  (»  Barb.,  200— IMS),  where  the 
subscribing  witnesses  were  told  in  the  decedent's  pres- 
ence, but  not  by  himself,  that  they  had  been  called 
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to  witness  his  will,  the  "request"  was  deemed  suf- 
ficient. 

In  Brown  v.  DeSelding  {4.  Sand/.,  JO— 1850),  the  court 
said:  "The  request  may  be  Implied  as  well  as  ex- 
pressed. If  they  (the  witnesses)  are  sent  for  by  his 
(decedent's)  attendants  in  his  presence  and  without  ob- 
jection— if  upon  their  introduction  he  sets  himself  to  the 
execution  of  the  will,  and  delivers  it  when  executed  to 
the  witnesses,  in  order  that  they  may  sign  it,  and  they 
do  sign  it  in  his  presence,  he  thereby  adopts  the  acts  of 
his  friends,  and  makes  their  request  his  request,  within 
the  spirit  and  meaning  of  the  statute." 

Torry  v.  Bowen  {16  Barh.^  50^1853),  is  also  in  point 
I  quote  from  that  decision :  "  Nor  is  it  necessary  that 
the  testator  should  make  every  declaration  and  do 
every  act  himself.  If  others  speak  and  act  for  him  in 
his  presence,  and  with  his  assent,  in  such  a  manner  that 
the  court  can  see  that  the  testator  sanctioned  or  adopted 
such  acts  and  declarations  as  his  own,  that  is  enough, 
provided  they  come  up  fully  to  the  requisitions  of  the 
statute." 

The  language  of  the  Court  of  Appeals,  in  Trustees  of 
Auburn  Seminary  v.  Calhoun  {25  N.  T".,  -{J82— 1862)  is 
very  pertinent  to  the  facts  of  this  case.  "Take  then," 
says  the  court,  "the  whole  transactions  of  the  day 
when  the  will  was  executed,  and  consider  them  as  a 
whole,  and  can  there  be  any  doubt  that  D.  "  (the 
decedent)  "intended  that  S.  "  (one  of  the  subscribing 
witnesses)  "was  to  see  that  the  will  was  duly  executed ; 
and,  whether  he  distinctly  heard  every  word  that  S. 
said  to  the  other  witness  or  not,  he  knew  what  was 
going  on,  and  heard  enough  to  keep  him  fully  aware  of 
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what  S.  was  doing,  and  the  substance  of  what  he  was 
saying.  .  .  .  We  consider  the  execution  of  the  will 
fully  proved.  By  adopting  such  a  course  in  regard  to 
the  execution  of  this,  or  any  will,  we  incur  no  danger 
of  failing  to  carry  out  the  purpose  of  the   statute. 

It  is,  of  course,  too  late  to  claim  that  the 

facts  making  due  execution  must,  all  or  any  of  them, 
be  established  by  the  concurring  testimony  of  the  two 
subscribing  witnesses.  Both  of  those  witnesses  must 
be  examined,  but  the  will  may  be  established  even  in 
direct  opposition  to  the  testimony  of  both  of  them. 
This  is  too  well  settled  to  call  for  the  citation  of  au- 
thorities." 

The  Supreme  court,  in  the  Matter  of  Oilman  {38 
Barb.,  55^—1862),  fully  sustained  the  doctrine  that, 
under  certain  circumstances,  a  declaration  and  request 
made  by  another  person  in  a  testator's  presence  would 
have  the  same  effect  as  if  made  by  himself. 

In  Gamble  V.  Gamble  (5P  Barb.^  575—1863),  an  instru- 
ment whose  validity  as  a  will  was  the  subject  of  dispute 
was  executed  without  any  person' s,  by  spoken  words, 
requesting  its  subscribing  witnesses  to  act  as  such.  The 
attendance  of  those  witnesses  was  procured  at  the  de- 
cedent's request.  Upon  their  arrival,  they  took  seats 
at  the  same  table  where  he  himself  was  seated.  He 
then  signed  his  name  to  the  paper,  and  each  of  the  wit- 
nesses, with  his  tacit  acquiescence,  signed  also.  The 
instrument  was  upheld  as  a  will. 

The  doctrine  of  the  cases  above  cited  is  supported  by 
Peck  V.  Gary  (27  N.  T.,  P— 1863)  and  by  Gilbert  v.  Knox 
{62  JSr.  r.,  125—1873).  In  Gilbert  v.  Knox,  one  of  the 
subscribing  witnesses  undertook    to  superintend  the 
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execution  of  a  will.  He  announced  on  behalf  of  the 
testator,  who  was  himself  silent,  that  the  testator  de- 
clared the  paper  then  and  there  executed  to  be  his  will, 
and  wished  the  persons  who  had  been  selected  as  attest- 
ing witnesses  to  act  as  such.  This  was  held  to  be  a 
sufficient  request  and  publication.  Said  the  learned 
Judge,  who  pronounced  the  opinion  of  the  court:  "Be- 
fore a  will  can  be  admitted  to  probate,  it  must  appear 
affirmatively  that  the  statute  has  been  complied  with, 
but  a  substantial  compliance  is  sufficient.  And  although 
the  statute  declares  that  the  witnesses  must  sign  at  the 
request  of  the  testator,  and  that  he  must  subscribe  the 
will  or  acknowledge  the  subscription  in  their  presence, 
the  words  of  request  or  acknowledgement  may  proceed 
from  another,  and  will  be  regarded  as  those  of  the  tes- 
tator, where  the  circumstances  show  that  he  adopted 
them,  and  that  the  party  using  them  in  his  presence 

was  acting  for  him  with  his  consent The 

fact  that  the  instrument  in  question  was  the  will  of  the 
testator  was  made  known  to  all  the  parties  by  the  pub- 
lic declaration  of  Colin,  who  had  charge  of  its  execution, 
and  who  assumed  to  act  and  to  speak  for  the  testator. 
This  agency  was  consistent  with  his  relation  to  the  tes- 
tator and  the  will.    The  testator  made  no  dissent." 

In  Heath  v.  Cole  {15  Hun,  100—1878),  the  Supreme 
court  justly  discriminated  between  the  case  of  a  testator 
whose  mental  and  bodily  condition  are  such  as  to  fairly 
raise  a  presumption  that,  by  not  protesting,  he  acqui- 
esces in  what  is  said  and  done  in  his  behalf  by  others 
in  his  presence,  and  the  case  of  a  testator  greatly 
enfeebled  and  possibly  failing  to  indicate  his  dissent 
because  of  sheer  inability  or  indifference.     ''When  a 
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man  is  in  full  health  and  strength,"  says  the  court, 
"whatever  is  said  for  him  and  in  his  presence  may 
properly  and  without  danger  be  taken  to  be  his  act. 
The  declaration  that  the  instrument  is  the  testator's  will, 
and  the  request  to  witnesses  to  sign,  may  be  made  by 
another  person,  under  such  circumstances  that  they  are 
plainly  adopted  by  the  testator  and  become  his  acts. 
But  when  a  man  is  feeble  and  able  to  speak  but  faintly, 
a  fc  the  very  last  of  a  sickness  which  has  lasted  eleven 
years,  and  within  a  few  hours  of  his  death,  then  it  is 
necessary  to  examine  more  carefully  what  takes  place  be- 
fore him.  It  will  not  answer,  then,  to  assume,  without 
some  clear  proof,  that  he  adopts  the  acts  of  those  about 
him,  who  pretend  to  speak  for  him  in  his  feeble  con- 
dition." 

In  the  case  last  cited,  there  was  grave  reason  to  doubt 
the  testator's  knowledge  of  the  contents  of  his  alleged 
will,  and  grave  reason  to  suspect  that  he  had  been 
swayed  by  undue  influence. 

Heath  v.  Cole  was  followed  in  Burke  v.  Nolan  {1  Derri- 
aresty  -^6-1882).  There  the  evidence  failed  to  show  the 
testator's  knowledge  of  the  fact  that  the  subscribing 
witnesses  were  present  for  the  purpose  of  assisting  in 
the  execution  of  his  will.  It  appeared  also  that  the 
words  which  were  sought  to  be  upheld  as  constituting 
the  request  and  publication,  and  which  were  uttered  by 
another  than  the  testator,  were  not  heard  by  one  of  the 
witnesses,  and  indeed,  that  he  was  so  far  away  as  to  be 
unable  to  hear  them.  *'  It  may  well  be,"  said  the  Sur- 
rogate, **  that  if  he"  (such  witness)  **  was  in  such  a  po- 
sition that  he  could  and  ougJU  to  have  heard  what  was 
said,  the  remarks  should  be  regarded  as  having  been 
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made  within  his  hearing.  .  .  .  but  there  is  no  such  proof, 
and  his  positive  statement  that  he  could  not  hear.  .  .  . 
is  substantially  uncontradicted." 

In  the  case  at  bar,  McNamarra  testified  that  he  be- 
came a  subscribing  witness  solely  at  the  request  of  Dr. 
Purdy,  who  said  nothing  except  "  come  and  sign  this 
paper,"  addressing  those  words  to  himself  and  to  Alice 
Nolan.  If  McNamarra's  statement  is  to  be  accepted, 
he  did  not  understand  that  the  paper  so  signed  by  him 
was  Dr.  Rad way's  will,  but  deemed  it  a  mere  memoran- 
dum or  draft  of  such  an  instrument.  Indeed  he  seems 
to  have  believed  that,  in  order  to  give  validity  to  a  tes- 
tamentary paper,  it  was  essential  that  a  lawyer  should 
participate  in  its  drafting  and  execution.  His  fellow 
witness,  Alice  Nolan,  testified  that,  just  after  her  com- 
ing into  the  sick  room,  Dr.  Purdy  said,  in  a  tone  loud 
enough  for  Mr.  Rad  way  to  hear,  *'Alic;*,  I  want  you 
as  a  witness,  you  and  Frank,  to  Mr.  Rad  way's  will." 

These  subscribing  witnesses  united  in  asserting  that 
the  decedent  himself  said  nothing  from  the  time  of  their 
entering  the  room  until  they  retired  from  it,  and  that 
he  in  no  manner  expressed  or  intimated,  otherwise  than 
by  silent  acquiescence  in  what  was  said  and  done  in  his 
presence,  his  wish  that  the  paper  should  be  executed,  or 
his  knowledge  of  its  testamentary  character.  I  am  dis- 
posed, in  reviewing  the  evidence  as  a  whole,  to  credit 
the  testimony  of  Dr.  Purdy  wherever  it  conflicts  with 
that  of  the  subscribing  witnesses.  He  certainly  must 
be  conceded  to  have  much  greater  intelligence  than  they, 
in  respect  to  such  a  matter  as  is  involved  in  the  present 
contention.  He  drafted  the  paper  with  his  own  hand, 
and  took  upon  himself  the  superintendence  of  its  execu- 
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tion.  It  was  likely,  therefore,  that  he  would  attend 
with  some  particularity  to  all  that  happened,  and  he 
says  that  he  did. 

Without  attributing  any  unworthy  motives  to  either 
of  the  subscribing  witnesses,  their  failure  to  confirm 
some  of  his  testimony  may  fairly  be  ascribed  to  want 
of  attention  or  imperfection  of  memory.  Both  declared 
themselves  ignorant  of  the  requirements  of  law  respect- 
ing the  execution  of  wills,  and  of  the  fact  that  it  was 
important  for  them  to  observe  what  took  place  with  a 
view  of  giving  testimony  in  the  Surrogate's  court.  The 
nurse  maid  was  confessedly  nervous  and  excited,  and 
McNamarra  seems  to  have  deemed  the  transaction  un- 
important in  view  of  the  fact  that  no  lawyer  was  pres- 
ent to  take  part  in  it. 

I  should  be  inclined  to  scrutinize  Dr.  Purdy's  testi- 
mony more  closely  if  there  were  good  grounds  for  be- 
lieving that,  at  the  time  this  paper  was  executed,  he 
unduly  influenced  the  decedent  in  respect  to  its  provis- 
ions, or  for  believing  that  the  mental  powers  of  the  de- 
cedent  had  become  seriously  impaired.  But  such  is  not 
shown  to  be  the  case,  and  is  not  claimed  to  be  the  case 
by  the  special  guardian. 

I  am  satisfied  that  the  decedent  dictated  the  terms  of 
the  disputed  papers  ;  that  it  was  with  his  knowledge 
and  approval  that  the  subscribing  witnesses  partici- 
pated in  its  execution  ;  that  the  acts  and  declarations 
of  Dr.  Purdy  in  relation  to  it  must  be  treated  as  if  they 
were  the  decedent's  own,  and  that  a  decree  should  be 
entered  admitting  it  to  probate  as  his  last  will  and  tes- 
tament. 

Vol,  11—81. 
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New  York  County. — Hon.  D.  G.  ROLLINS,  Subro- 
gate.— ^June,  1884. 

RoLLA  V.  Wright. 

In  the  matter  of  the  probate  of  the  will  of  Sarah  A. 

Wright,  deceased 

Code  Civ.  Pro.,  §  2020,  Tvhich  provides  that,  "  if  all  the  subscaibing  "wit- 
nesses  to  a  written  will  are  dead or  if  a  subscribing  wit- 
ness has  forgotten  the  occurrence  the  will  may,  neverthe- 
less, be  established  upon  proof  of  the  handwriting  of  Uie  testator 
and  of  the  subscribing  witnesses,  and  also  of  such  other  circumstances 
as  would  be  sufficient  to  prove  the  will  upon  the  trial  of  an  action  "— 
does  not  differ  materially  from  the  statutes  which  it  replaces.  Ac- 
cordingly, the  decisions  construing  the  latter  are  applicable  to  the 
former. 

Upon  an  application  for  the  probate  of  a  will,  it  appeared  that  there  was 
appended  to  the  instrument  an  attestation  clause  substantially  recit- 
ing the  facts  essential  to  due  execution.  Of  one  subscribing  witness, 
who  was  dead,  the  signature,  together  with  that  of  the  decedent,  was 
satisfactorily  proved.  The  other  witness,  while  identifying  his  sig- 
nature, testified  that  he  had  no  recollection,  whatever,  of  the  circum- 
stances under  which  it  was  written,  but  was  positive  that  he  would 
not  have  subscribed  it  to  the  clause  in  question,  unless  he  had,  at  the 
time,  known  each  recital  thereof  to  be  true. — 

neldt  in  the  absence  of  circumstances  throwing  doubt  or  suspicion  upon 
the  instrument  propounded,  that  the  same  was  entitled  to  be  ad- 
mitted to  probate. 

Orser  v.  Orser,  24  N.  F.,  51 — compared. 

Application  for  the  probate  of  decedent's  will,  made 
by  Theodore  Wright,  executor  therein  named ;  opposed 
by  Mary  Holla  and  others,  decedent's  heirs  at  law.  The 
facts  appear  sufficiently  in  the  opinion. 

Wm.  G.  MoCBKA,/ar  proponent. 
Theo.  F.  IdiLULu,  for  contestants. 
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The  Surrogate. — An  instrument  purporting  to  be 
this  decedent' s  last  will  and  testament  lias  been  pro- 
pounded for  probate.  It  is  dated  May  20tli,  1864,  and 
purports  to  be  signed  by  Thomas  J.  Hall  and  Charles 
B.  CoflSn  as  subscribing  witnesses.  -  Mr.  Hall,  formerly 
one  of  the  firm  of  William  Hall  &  Sons,  music  publish- 
ers in  this  city,  is  now  dead.  His  signature 
has  been  satisfactorily  proved,  and  so  also  has 
that  of  the  decedent  herself.  Mr.  Coffin,  the  other 
subscribing  witness,  is  now  engaged  in  the  produce 
business,  at  No.  65  Pearl  street.  While  he  fully  iden- 
tifies his  own  signature,  he  has  no  recollection  whatever 
of  the  circumstances  under  which  it  was  written  :  but 
he  is  positive  that  he  would  never  have  put  it  upon  this 
disputed  paper  unless  he  had  known  that  every  allega- 
tion in  its  attestation  clause  was  true.  That  attestation 
clause  is  in  the  words  following : 

'*  The  above  instrument  was  subscribed  by  the  said 
Sarah  A.  Wright,  in  our  presence  and  acknowledged  by 
her  to  each  of  us,  and  she  at  the  same  time  declared 
the  above  instrument  so  subscribed  to  be  her  last  will 
and  testament,  and  we,  at  her  request,  have  signed  our 
names  as  witnesses  thereto. 

New  York,  May  20,  1864. 
C.  B.  Coffin. 
Thomas  J.  Hall." 

Section  2620  of  the  Code  of  Civil  Procedure  provides 
that  ''if  all  the  subscribing  witnesses  to  a  written  will 
are  dead,  .  .  .  or  if  a  subscribing  witness  has  for- 
gotten the  occurrence,  •  .  .  .  the  will  may,  never- 
theless, be  established  upon  proof  of  the  handwriting  • 
of  the  testator  and  of  the  subscribing  witnesses,  and 
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also  of  sncli  other  circumstances  as  would  be  sufficient 
to  prove  the  will  ui)on  the  trial  of  an  action."  This 
provision  does  not  materially  differ  from  that  contained 
in  chapter  460  of  the  Laws  of  1837.  The  latter  has  often 
been  under  consideration  by  the  courts  of  this  State. 

In  Butler  v.  Benson  {1  Barb.^  S26— 1847),  it  was  de- 
cided at  the  Washington  Special  Term  of  the  Supreme 
court,  that  ' '  when  the  witnesses  are  dead,  or  from  lapse 
of  time  do  not  remember  the  circumstances  attending 
the  attestation,  the  law,  after  the  diligent  production  of 
all  the  evidence  then  existing,  if  there  are  no  circum- 
stances of  suspicion,  presumes  the  instrument  properly 
executed,  particularly  where  the  attestation  clause  is 
full." 

In  Nelson  v.  McGiffert  {3  Barb.  C7i.,  158—1848)  the 
same  doctrine  was  maintained  by  the  Chancellor. 

It  was  again  asserted  by  the  Surrogate  of  this  county, 
in  Peebles  v.  Case  (^  Brad/,,  2S6—1852\  and  by  the 
Madison  General  Term  of  the  Supreme  court,  in  Cheeney 
V.  Arnold  {18  Barb.,  4^^-1854). 

The  facts  in  the  case  of  Orser  v.  Orser  {24.  N.  T.,  SI— 
1861)  were  almost  precisely  like  those  with  which  we 
have  here  to  deal.  The  attestation  clause  was  fulL 
There  were  two  subscribing  witnesses,  one  of  whom  had 
died  before  trial.  His  signature  was  proved,  and,  as  in 
the  case  at  bar,  the  body  of  the  instrument  was  shown 
to  be  in  his  handwriting.  The  other  witness  was  ex- 
amined, but  could  not  remember  that  the  decedent  de- 
clared the  instrument  there  in  question  to  be  his  will,  or 
that  he  acknowledged  his  signature  thereto.  Selden, 
J.,  pronouncing  the  opinion  of  the  court,  said :  **  A  will 
duly  attested  upon  its  face,  the  signatures  to  which  axe 
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all  genuine,  may  be  admitted  to  probate,  although  none 
of  the  subscribing  witnesses  are  able  to  swear  from 
recollection  that  the  formalities  required  by  the  statute 
were  complied  with,  and  even  although  some  of  them 
should  swear  positively  that  they  were  not,  if  the  other 
evidence  warrants  the  inference  that  they  were." 

The  court  held  that,  upon  the  facts  there  appearing, 
the  jury  were  warranted  in  finding  the  due  execution  of 
the  will. 

Moore  v.  Griswold  {1  Bed/.,  5S5— 1863)  sustained  the 
proposition  that,  in  the  absence  of  suspicious  circum- 
stances or  contradictory  evidence,  proof  of  the  signa- 
tures of  the  testator  and  of  the  deceased  subscribing 
witnesses  was  snflScient  to  establish  the  execution  of  a 
will. 

In  Rider  v.  Legg  {61  Barh,^  S60 — 1868)  at  the  Rensselaer 
Special  Term,  a  will  was  established  ui)on  proof  of  the 
signatures  of  the  testator  and  of  two  subscribing  wit- 
nesses, both  of  whom  were  dead.  There  was  a  full  at- 
testation clause  and  an  absence  of  circumstances  calcu- 
lated to  arouse  suspicion.  The  court  cited,  with 
approval,  some  of  the  cases  above  named,  as  well  as 
Brinckerhoof  V.  Remsen  {8  Paige,  -^ J- -1840);  Chaffee  v. 
Baptist  Miss.  Con  v.  {10  Paiges  55—1843);  Everitt  v.  Ev- 
eritt  {4-1  Barb,,  386 — 1864);  and  Lawrence  v.  Norton  {^5 
Barb.,  ^—1866). 

In  the  Matter  of  Kellum  {62  N,  T.,  617—1873),  Chief 
Judge  Church,  pronouncing  the  opinion  of  the  court, 
declared  that,  whenever  the  attestation  clause  is  full, 
and  the  signatures  are  satisfactorily  proved,  and  the 
circumstances  are  corroborative  of  due  execution,  and 
there  is  no  evidence  disproving  a  compliance  (with  the 
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requirements  of  the  statutes),  it  may  be  justly  pre- 
sumed that  all  those  requirements  have  been  observed, 
"  although  the  witnesses  are  unable  to  recollect  the  ex- 
ecution, or  what  took  place  at  the  time." 

In  Brown  v.  Clark  (77  IT.  Z.,  555—1879),  in  Rngg  v. 
Rugg  {83  N.  r.,  692— I'S&l),  and  in  Matter  of  Pepoon  {91 
X.  Z,  ^55—1883),  the  Court  of  Appeals  reasserted  the 
proposition  that,  where  a  will  contained  a  full  attesta- 
tion clause,  the  mere  non-recollection  of  a  witness  in  re- 
spect to  the  circumstances  of  its  execution  would  not 
justify  a  finding  that  the  statutory  requirements  had 
been  disregarded. 

Upon  the  authorities  which  I  have  cited,  and  in  the 
absence  of  any  circumstances  throwing  doubt  or  sus 
picion  upon  the  genuineness  of   the  instrument  here 
propounded,  I  hold  that  the  instmment  is  entitled  to 
probate.     • 

A  decree  may  be  entered  accordingly. 


-*•*- 


New  York  County.— Hon.  D.  G.  ROLLINS,  Subro- 
gate.— June,  1884. 

SCOFIELD   V.    AdRIANCE. 

In  the  matter  of  the  estate  of  George  G.  Scofield, 

deceased. 

Code  Civ.  Pro. 9  §  770,  providing  for  the  enforcement  of  an  award  of  the 
costs  of  a  motion,  by  an  execution  and  a  stay  of  proceedings,  does 
not  apply  to  a  Surrogate's  court. 

Accordingly,  -where  the  respondent,  in  a  petition  presented  to  snch  a 
court,  insisted  that  the  court  should  refuse  to  entertain  the  applioa- 
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tion,  upon  the  ground  that  petitioner  had  omitted  to  pay  certain 
costs  awarded  against  him  upon  a  former  motion  relating  to  the 
same  estate, — 

Bsld,  untenable. 

A  petition  praying  for  an  order  directing  respondent*  as  administrator  of 
a  deceased  administrator,  to  account  for,  and  deliver  to  petitioner, 
"any  of  the  trust  property"  which  has  come  to  respondent's  posses- 
sion or  is  under  his  oontrol,  is  fatally  defective  if  it  fail  to  allege  the 
possession  or  control,  by  the  respondent,  of  property  of  the  first  de- 
cedent (Code  Civ.  Pro.,  §  2606). 

Le  Count  v.  Le  Count,  1  Ikm.,  2d— followed. 

Petition  by  Jesse  ^cofield,  administrator  de  bonis 
Hon  of  decedent,  to  compel  Margaret  E.  Adriance, 
administratrix  of  the  estate  of  CatliarineA.  Scofleld, 
petitioner's  predecessor,  to  account  for,  and  deliver  to 
petitioner,  certain  property.  The  facts  appear  suffi- 
ciently in  the  opinion. 

F.  HEMMiKa,  for  petitioner. 
Elliot  BAinyvom},  for  re9p<mdent. 

The  Surrogate. — This  decedent  died  in  December, 
1878,  leaving  an  estate  of  which  his  widow,  Catharine 
A.  Scofield,  was,  in  January,  1879,  appointed  adminis- 
tratrix. She  remained  such  until  her  own  decease  in 
August,  1882.  In  October  of  that  year,  she  was  suc- 
ceeded by  this  petitioner,  Jesse  Scofield,  who  was  then 
appointed  administrator  de  bonis  non.  In  December, 
1883,  Margaret  E.  Adriance,  the  respondent,  became 
administratrix  of  the  estate  of  Catharine  A.  Scofield. 
This  petition  prays  for  an  order  directing  the  respon- 
dent, as  such  administratrix,  to  account  for  and  de- 
liver over  to  the  petitioner  any  of  the  trust  property 
which  has  come  to  her  possession  or  is  under  her 
control. 

First.     Counsel    for    respondent    insists    that    tlie 
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Surrogate  should  refuse  to  entertain  this  application 
;  until  the  petitioner  has  paid  certain  costs  awarded 
against  him  upon  a  former  motion  relating  to  the  affairs 
of  this  estate.  It  is  conceded  that  these  costs  have  not 
as  yet  been  paid.  The  claim  that  their  non-payment 
is  a  bar  to  the  present  proceeding  is  founded  upon  the 
provisions  of  §  779  of  the  Code  of  Civil  Procedure, 
which  declares  that,  where  costs  of  a  motion  directed 
by  an  order  to  be  paid  are  not  paid  within  a  time  in 
such  section  specified,  "all  proceedings  on  the  part  of 
the  party  requiring  [required]  to  pay  them,  except  to 
review  or  vacate  the  order,  are  stayed  without  further 
direction  of  the  court  until  the  payment  thereof." 

It  is  insisted  by  the  petitioner  that  the  present  pro- 
ceeding has  no  such  relation  to  that  in  which  costs 
were  awarded  against  him  as  to  be  stayed  by  their  non- 
payment. This,  however,  is  a  question  which  need  not 
here  be  determined;  for  an  examination  of  certain  pro- 
visions of  the  Code  has  satisfied  me  that  §  779  has  no 
application  to  Surrogates'  courts.  That  section  is  con- 
tained in  chapter  6,  which  consists  of  six  titles.  Title 
1st  and  a  portion  of  title  6th  are  expressly  made  appli- 
cable to  Surrogates'  courts  by  §  2538.  But  no  reference 
is  therein  made  to  title  5th,  of  which  §  779  forms  a  part. 
It  is  further  provided  by  subdivision  6  of  §  3347  that 
(save  for  certain  exceptions  which  will  be  presently 
noted)  "  chapter  8  applies  only  to  proceedings  . 
in  an  action  or  si)ecial  proceeding  in  one  of  the  courts 
si)ecified  in  subdivision  fourth  of  this  section."  The 
courts  so  specified  in  subdivision  fourth  are  the  Sup- 
reme court,  Superior  city  courts,  the  Marine  court  of 
the  city  of  New  York  and  County  courts.    Manifestly 
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§  779  has  no  application  to  proceedings  in  this  tribnnal, 
unless  it  falls  within  the  exceptions  specified  in  sub- 
division 6.  It  does  not.  The  respondent's  preliminary 
objection  is  therefore  overruled. 

Second.  I  must,  however,  deny  the  petition  upon 
its  merits.  It  does  not  allege  that  any  property  be- 
longing to  decedent's  estate  has  ever  come  into  the 
possession  of  this  respondent,  or  that  any  such  prop- 
erty is  now  under  her  control.  It  is  only  as  to  such 
property  that  the  Surrogate  has  jurisdiction  to  direct 
an  accounting  (Code  Civ.  Pro.,  §  £606;  LeCount  v. 
LeCount,  1  Demarest^  29,  and  cases  cited ;  Maze  v. 
Brown,  antey  217.) 


•«»► 


New  Yokk  CouNTr.— Hon.  D.  G.  ROLLINS,  Subeo- 

ROGATE. — June,  1884:. 

TiLDEN  V.    DOWS. 

In  the  matter  of  thejudicial  settlement  of  tlie  account 
of  David  Dows,  and  others^  executors  of  the  will  of 
William  Tilden,  deceased. 

The  proTision  of  Code  Civ.  Pro.,  §  452,  as  to  introducing  new  parties  to 
a  pending  action,  and  id.  §  756,  as  to  proceedings  upon  a  traDsfer  of 
interest  by  a  party  thereto,  have  no  application  to  proceedings  in  a 
Surrogate's  court. 

Whether  a  Surrogate  has  discretionary  power,  independently  of  the  Code 
of  Civil  Procedure,  to  direct  the  substitution  of  an  assignee  of  the 
interestof  a  party  to  a  proceeding  pending  before  him,  in  place  of 
his  assignor, — quaere. 

Code  Civ.  Pro.,  g  2743,  which  provides  for  a  decree  of  distribution,  upon 
a  Judicial  settlement  of  the  account  of  personal  representatives  of  a 
decedent,  sets  at  rest  a  question,  which  before  its  enactment  was  dis- 
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puted,  conceraing  the  authoritj  of  the  Bmrogate  to  direct  payment 
to  an  assignee  of  a  legatee,  etc. 

The  somewhat  ambiguous  delegation  of  authority,  contained  in  Code 
Civ.  Pro.,  §  2481,  subd.  11,  to  a  Surrogate,  "to  proceed  in  all  mat- 
ters subject  to  the  cognizance  of  his  court  according  to  the  course  and 
practice  of  a  court  having,  by  common  law.  Jurisdiction  of  such 
matters,"  being  limited  by  the  exception  of  cases  where  "otherwise 
prescribed  by  statute/'  cannot  be  invoked  to  sustain  liim  in  proceed- 
ing as  provided  in  any  sections  of  that  Code,  the  applicability  of 
which  to  his  court  is  negatived  by  id. ,  g  8847. 

Ui>on  the  Judicial  settlement  of  executors'  account,  a  party  who  was  a 
beneficiary  under  the  will,  and  who  had  taken  exceptions  to  the 
referee^s  report  therein,  assigned  all  his  interest  in  the  estate  to 
another;  whereupon  the  executors  moved  to  strike  out  the  exceptions 
and  to  substitute  the  assignee  with  a  right  to  except — 

Meld,  that  the  motion  to  strike  out  the  exceptions  should  be  denied,  and 
that,  if  the  executors  so  elected,  a  supplemental  citation  might  issue 
to  bring  in  the  assignee  as  a  party. 

Motion  by  the  executors  of  decedent's  will,  to 
strike  out  exceptions  taken  by  Beverly  B.  Tilden, 
legatee  and  devisee  thereunder,  to  report  of  referee  upon 
judicial  settlement  of  said  executor's  account,  and 
for  the  substitution  of  exceptant's  successor  in  interest 
as  ^  a  party  to  the  proceedings.  The  facts  appear 
sufficiently  in  the  opinion. 

W.  8.  McFarlake,  for  eaxeptatU, 
Chas.  E.  Tracy,  for  exeetUon, 

The  Subrogate. — ^In  the  proceeding  for  the  judicial 
settlement  of  the  account  of  this  decedent' s  executors, 
Beverly  B.  Tilden,  a  legatee  and  devisee  under  his  will, 
appeared  as  a  contestant.  The  account  and  objections 
were  submitted  to  a  referee,  whose  report  was,  in  March 
last,  submitted  to  the  Surrogate.  Exceptions  thereto 
were  subsequently  filed  and  served  by  the  contestant. 
It  now  appears  that,  on  January  18th,  1884,  while  the 


2fEW  YORK  COUNTY,  JUNE,  1884.  491 

TIIJ)(EK  V.  DOWS. 

accounting  proceedings  were  pending  before  the  referee, 
said  contestant  executed  and  made  delivery  of  a  certain 
deed  whereby  he  conveyed,  to  one  Edward  P.  Kennard 
all  the  property  of  which  he  was  possessed,  includiDg 
"  any  and  all  real  estate  and  personal  property  which 
lie  now  has  or  is  entitled  to,  or  hereafter  may  be  or 
become  entitled  to  under  and  by  virtue  of  the  will  of 
his  deceased  father,  William  Tilden,  and  all  his  estate, 
.  share,  right,  title,  interest,  claim  and  demand,  whether 
vested  or  contingent,  in  him  now  being,  or  to  him  here- 
after to  accrue  under  and  by  virtue  of  the  same." 

The  property  is  thus  conveyed  by  Tilden  upon  certain 
trusts,  one  of  which  is  the  payment  to  himself  while  he 
lives  of  the  whole  net  annual  amount  of  the  rents, 
issues,  income  and  profits  thereof.  It  is  agreed  be- 
tween the  parties  that,  with  the  consent  of  tlie  trustee, 
and  upon  the  application  of  Tilden,  the  trust  estate 
shall  terminate,  as  shall  also  be  the  case  in  the  event  of 
the  trustee's  death  during  Tilden' s  lifetime. 

Upon  this  state  of  facts,  the  executors  ask  that  the 
exceptions  to  the  referee's  report  heretofore  filed  in  the 
name  of  Tilden  be  stricken  from  the  files  of  the  court, 
and  that  Kennard  as  Tilden' s  successor  in  interest,  be 
brought  in  as  a  party  to  the  proceeding,  with  leave  to 
file  exceptions  in  his  own  behalf  if  he  shall  be  so  ad- 
vised. 

This  application  is  based  upon  §  756  of  the  Code  of 
Civil  iProcedure,  which  contains  the  following  pro- 
vision : 

"  In  case  of  a  transfer  of  interest  •  .  .  the  action 
may  be  continued  by  or  against  the  original  party, 
nnless  the  court  directs  the  person  to  whom  the  interest 
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is  transferred  ...  to  be  substituted  in  the  action  or 
joined  with  the  original  party,  as  the  case  requires." 

If  the  section  just  cited  is  applicable  to  Surrogates' 
courts,  there  can  be  no  doubt  that  the  gi:anting  or  deny- 
ing this  motion  is  purely  discretionary  with  the  Surro- 
gate. Now  that  section  forms  a  part  of  title  4th  of 
chapter  8  of  the  Code. 

Those  portions  of  chapter  8  which  apply  to  the  pro- 
cedure of  Surrogates'  courts  are  indicated  by  §§  2588  and 
3347.    The  former  section  makes  applicable    the  Isfc 

« 

title  and  a  part  of  the  6th,  but  no  part  of  the  4th.  Sec- 
tion 3347  expressly  declares  (subd.  6)  that  chapter  8 
shall  not  apply  to  proceedings  in  an  action  or  special 
proceeding  in  any  other  courts  than  the  Supreme 
court,  Superior  city  courts,  County  courts  and  the  Ma- 
rine court  of  the  city  of  New  York.  Certain  portions 
of  the  chapter  are  specifically  excepted  from  this 
sweeping  declaration,  but  those  excepted  portions  do 
not  include  g  756. 

I  cannot,  in  the  face  of  these  positive  statutory  pro- 
visions, give  to  subdivision  11  of  §  2481  the  construc- 
tion which  is  claimed  for  it  by  the  counsel  for  the  exec- 
utors. It  is  true  that,  by  that  section,  the  Surrogate 
is  empowered,  "with  respect  to  any  matter  not  ex- 
pressly provided  for  in  the  foregoing  subdivisions  of 
this  section,  to  proceed  in  all  matters  subject  to  the 
cognizance  of  his  court  according  to  the  course  and 
practice  of  a  court  having  by  common  law,  jurisdiction 
of  such  matters."  But  this  somewhat  ambiguous  dele- 
gation of  authority  is  thus  restricted — "except  as 
otherwise  prescribed  by  statute."  Surely  the  statute 
"  otherwise  prescribes"  when  it  explicitly  declares  that 
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title  4th  of  chapter  8  shall  have  no  application  to  the 
practice  and  procedure  of  this  court. 

I  hold,  therefore,  that,  if  I  have  any  authority  to 
grant  this  application,  it  is  not  derived  from  §  756.  Nor 
is  its  source  in  §  452,  which  provides  for  the  bringing 
in,  under  certain  circumstances,  of  additional  parties  to 
an  action*  That  section  forms  a  part  of  title  2nd  of 
chapter  5.  By  reference  to  subdivisions  3  and  4  of 
§  3347,  it  will  appear  that  Surrogates'  courts  are  not 
among  those  which  are  brought  under  the  operation  of 
that  title.  Whether  I  have  discretionary  power,  inde- 
pendently of  Code  provisions,  to  substitute  Kennard  in 
the  place  of  Tilden  in  this  proceeding,  I  do  not  think 
it  necessary  to  determine.  For  assuming  that  I  have 
such  power,  I  am  not,  under  all  the  circumstances,  dis- 
I>osed  to  exercise  it. 

In  view,  however,  of  the  provisions  of  §2743,  there 
can  be  no  doubt  that,  without  displacing  Tilden  as  a 
party,  Kennard  may  be  brought  in  as  an  additional 
party  to  this  proceeding.  That  section  sets  at  rest  a 
question  which  was  disputed  before  the  enactment  of 
the  Code  as  to  the  authority  of  the  Surrogate  to  direct 
payment  and  distribution  to  the  assignees  of  creditors, 
legatees,  next  of  kin,  etc.  I  deny  the  motion  to  strike 
out  Tilden' s  exceptions  to  the  referee's  report,  and  di- 
rect that,  if  the  executors  shall  so  elect,  a  supplemental 
citation  shall  issue  for  making  Kennard  a  party  to  this 
proceeding. 
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New  York  County.— Hon.  D.  G.  ROLLINS,  Subro- 
gate.— June,  1884. 

U.  S.  Trust  Co.  v.  Bixby. 

In  the  matter  of  the  judicial  settlement  of  the  ctccount 
of  Francis  M.  Bixby,  administrator^  and  Mary 
L.  Meyer,  administratrix  of  the  estaie  of  John  S. 
Meyer,  deceased. 

The  commissions  to  which  an  ezecntor  or  administrator  maj  become 
entitled,  under  R  8.,  part  2,  ch.  0,  tit.  8,  §  58,  are  to  be  allowed  to 
him  "  on  the  settlement  of  his  account"  He  is,  therefore,  charge- 
able with  interest  on  sums  appropriated  by  him  in  payment  of  his 
commissions  in  advance  of  an  allowance  by  the  Surrogate. 

The  administration  of  decedent's  estate  was  nearly  completed  in  March, 
1876.  In  January,  1878,  the  administrator  deposited  the  cash  assets, 
|1,768.48»  to  his  own  credit  in  his  own  bank,  where  they  remained 
mingled  with  his  own  funds,  and  drew  no  interest'  Upon  his  ac- 
counting in  1884,-— 

Wdf  that  he  was  accountable  for  interest  on  the  deposit,  whether  he 
should  be  deemed  to  haye  appropriated  the  sum  as  commissions,  or 
to  have  held  it  as  funds  of  the  estate, — ^in  the  latter  case,  because  of 
his  unreasonable  delay  in  making  an  advantageous  disposition 
thereof ;  but  that,  as  the  amount,  from  its  size,  did  not  iuTite  favor- 
able investment,  the  rate  should  be  three  and  one  half  per  cent. 

Where  an  administrator  received  moneys  belonging  to  the  estate,  after 
filing  his  accoimty  and  pendhig  proceedings  for  the  settlement  there- 
of, it  was, — notwithstanding  delay  in  the  conduct  of  those  proceed- 
ings for  which  he  was  not  specially  responsible, — 

EMt  that  he  should  not  be  charged  with  interest  on  the  same,  he  being 
justified  in  koeping  the  same  in  readiness  for  a  response  to  a  demand 
for  their  production. 

Motion  to  confirm  report  of  referee  upon  judicial  set- 
tlement of  administrators'  account.  The  facts  appear 
sufficiently  in  the  opinion. 

W.  a.  W.  Stewart,  for  TT.  8.  Tnut  Co,,  tpeeiai  guardian, 
A.  liAMOirr,  for  next  of  kin, 
Fbedebick  SacTTH,  for  adnUnitirator^. 
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Thk  Subrogate. — The  account  of  the  administrator 
and  administratrix  of  this  estate  shows  that  they  have 
in  their  hands  a  balance  of  $2,918.88. 

I  am  asked  to  determine  whether,  nnder  the  circum- 
stances disclosed  by  the  evidence,  they  are  chargeable 
with  interest  upon  that  amount  or  upon  any  portion 
thereof. 

It  appears  by  the  testimony  that,  in  March,  1876,  the 
business  of  administering  this  estate  was  nearly  com- 
pleted. Its  cash  assets  then  amounted  to  about  $1,763.48. 
It  had,  besides,  an  unsettled  claim  which,  in  Febru- 
ary, 1882,  was  compromised  with  the  sanction  of  the 
Surrogate,  and  from  which  the  administrator  received, 
in  March,  1882,  the  sum  of  $1,147.  There  subsequently 
came  to  his  hands  from  another  source  $8.70.  The  ag- 
gregate of  these  three  sums  constitutes  the  balance 
wherewith  the  accounting  parties  charge  themselves. 

On  January  25th,  1878,  the  aforesaid  sum  of  $1,763.48 
was  deposited  by  the  administrator  to  his  own  credit 
in  the  Irving  Bank.  It  was  there  mingled  with  his  own 
funds,  from  which  it  has  never  since  been  separated. 
Tho  testimony  shows  that  he  at  no  time  received  any 
interest  from  this  deposit.  Whether  the  balance  to  his 
credit  has  ever  fallen  below  that  amount  is  not  dis- 
closed, but  he  testified  that  his  check  for  the  full  sum 
would  have  been  honored  at  the  bank  whenever  pre- 
sented. He  seems  to  have  thought  that,  though  it  was 
yielding  no  income  for  the  estate,  he  was  at  liberty  to 
retain  it  on  private  deposit  because  it  was  but  slightly 
in  excess  of  the  sum  awardable  as  administrator's  com- 
missions, and  as  probable  expenses  of  an  accounting 
whenever  such  accounting  should  take  place. 
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It  is  provided  by  the  Revised  Statutes,  part  2,  ch. 
6,  tit.  3,  §  68  {3  BanJcs,  7th  ed.,  S303)  that,  "  on  the 
settlement  of  the  accounV*  of  an  executor  or  adminis- 
trator, he  shall  be  allowed  for  his  services  certain  com- 
missions. It  has  been  repeatedly  held  that  such  an  of- 
ficer is  chargeable  with  interest  on  sums  appropriated 
by  him  in  payment  of  commissions  in  advance  of  their  al- 
lowance by  the  Surrogate  (Freeman  v.  Freeman,  ^ 
Red/.,  ni;  Whitney  v.  Phoenix,  J^Redf.,  196;  Wheel- 
wright V.  Rhoades,  i?5 -ffi^  7?,  67 ;  InreBogart,  If.  T. 
Surrogate  Decisions^  1882,  p.  18^  /  In  re  Cushman,  N. 
T.  Surrogate  Decisions^  1883,  p.  644). 

If,  therefore,  the  withdrawal  by  the  administrator  of 
the  $1,763.48,  and  his  deposit  of  that  sum  to  his  private 
account  is  to  be  deemed  an  appropriation  by  him  of  his 
commissions,  it  is  clear  that  he  should  be  held  account- 
able for  interest  thereon.  And,  on  the  other  hand,  if 
he  is  not  to  be  regarded  as  having  practically  transferred 
these  funds  to  himself  under  a  claim  of  right,  but 
rather  as  having  held  them  as  estate  funds  to  be  account- 
ed for,  then  he  is  chargeable  with  interest  for  having 
failed  since  January  26th,  1878,  to  make  such  use  of  them 
as  would  result  in  some  advantage  to  this  estate  (Duns- 
comb  V.  Dunscomb,  1  Johns.  Ch.^  608  ;  Oilman  v.  Gil- 
man,  S  Lans.^  1 ;  Easier  v.  Easier,  1  Bradf.^  S48  ;  Bar- 
rington  v.  Libby,  6  Daly^  S69). 

Interest,  however,  should  be  calculated  at  less  than 
the  legal  rate.  The  fund  in  the  administrator' s  hands 
was  so  small  as  not  to  invite  very  favorable  investment. 
Under  all  the  circumstances,  he  would,  I  think,  have 
discharged  his  full  duty  if  he  had  kept  it  on  de- 
posit in  one  of  the  trust  companies  of  the  city.    The 
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interest  may  be  computed  at  three  and  one  half  per 
cjent.  (livermore  v.  Wortman,  25  Eun^  34S). 

Upon  the  sums  which  have  come  to  the  adminis- 
trator's hands  since  the  account  was  filed,  I  decline  to 
hold  him  chargeable  with  any  interest  whatever.  The 
administrator  does  not  seem  to  have  been  specially  re- 
sponsible for  delay  in  the  conduct  of  the  proceedings, 
and  was  justified  in  keeping  those  sums  where  he  could 
produce  them  at  once  in  response  to  a  demand  for  their 
production. 

The  circumstances  attending  the  management  of  this 
estate  have  been  somewhat  peculiar.  The  duties  of  the 
administrator  have  been  laborious  and  embarrassing.  He 
found  the  affairs  of  the  decedent  in  great  confusion. 
Mr.  Meyer  was  a  builder,  and  left  many  unfinished  con- 
tracts which  the  administrator  was  authorized  to  com- 
plete. 

In  the  conduct  of  his  trust,  it  appears  by  his  testi- 
mony that,  from  time  to  time,  he  made  considerable  ad- 
vances of  money.  He  claims  that  an  interest  account 
between  himself  and  the  estate  would  show  a  balance 
in  his  favor.  The  extent  of  those  advances  and  the  time 
when  they  were  made  do  not  appear  in  the  evidence 
taken  by  the  referee.  In  view  of  the  fact  that  the  ad- 
ministrator has  been  admittedly  diligent  and  faithful 
in  the  discharge  of  his  duties  he  will  be  aflforded  oppor- 
tunity, if  he  wishes  it,  of  establishing  his  claim  in  this 
regard. 

If  he  does  not  care  to  avail  himself  of  this  permission,. 
an  order  may  be  entered  confirming  the  report  of  the 
referee,  except  as  hereinbefore  modified. 

Vol.  II.— 83. 
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New  York  County.— Hon.  D.  G.  ROLLINS,  Surro- 
gate.— July,  1884. 

Walsh  v.  Laffan. 

In  the  matter  of  the  application  for  prohaie  of  a  paper 
propounded  as  the  will  of  Eliza  B.  Beckett,  de* 
ceased. 

Under  2  R  S.,63,  §40,  providing  that  one  who  executes  au  instramentas 
his  will  shall  declare  its  testamcntaxy  character  at  the  time  of  making 
or  acknowledging  his  sabscription^  the  requirement  as  to  time  is 
imperative;  and  evidence  of  prior  commnnications  to  the  subscribing 
witnesses  cannot  be  invoked  to  eke  out  the  circumstances  immedi- 
ately attending  the  execution,  where  the  latter  do  not  include,  sub- 
stantially, such  a  declaration. 

Upon  October  5th,  1881,  the  occasion  of  the  execution  of  the  pax)er  pro- 
•  pounded  as  decedent's  will,  neither  decedent  nor  either  of  the  subscrib- 
ing witnesses  referred  to  it  as  a  will,  nor  used  expressions  indicating 
its  testamentary  nature.  The  paper  was  not  read  by  the  witnesses, 
nor  in  their  presence  by  decedent ;  and  the  latter  purposely  concealed 
its  contents  from  their  observation.  Some  weeks  previously,  dece- 
dent had  told  C,  one  of  the  witnesses,  that  she  was  going  to  make  a 
**  preparation  "  for  A.,  the  person  who  was  named  as  the  chief  bene- 
ficiary, and  asked  her  if  she  would  be  willing  to  sign  "  a  paper  "  for 
her,  if  asked  so  to  do,  confided  to  C.  her  affection  for  A.,  and  stated 
that  she  would  give  to  the  latter  all  her  property,  and  that  she  was 
going  to  moke  a  will,  but  she  did  not  know  when.  On  October  5th, 
decedent  summoned  C.  to  her  presence,  and  said :  '*  There  is  tlie  paper 
I  spoke  to  you  about  signing,"  or  words  to  that  effect,  and  intimated 
that  the  act  might  necessitate  C.'s  attendance  in  court ;  whereuiM>n 
decedent  and  C.  signed  their  names  to  the  document 

The  other  witness,  D.,  had  previously,  at  decedent's  request,  subscribed 
several  instruments,  one  executed  as  lately  as  in  1880  or  1881,  which 
decedent  at  the  time  expressly  stated  to  be  her  last  will.  On  Octo- 
ber 6th,  D.  visited  decedent,  pursuant  to  a  written  request,  "in 
which  she  stated  that  she  wanted  her  to  ^'siffn  a  paper  again**  as  she 
proposed  to  make  alterations  In  a  previous  one  on  account  of  A.'8 
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sickness ;  and  D.  testified  that  she  knew,  at  tlie  time,  that  the  instru- 
ment eHectipg  such  alterations  must  be  a  will. — 

EMt  that  the  paper  propounded  must  be  refused  probate  for  the  want  of 
publication,  as  a  will,  contemporaneous  with  decedent's  subscription 
or  acknowledgement  of  her  signature. 

Authorities  upon  the  question — at  what  time  knowledge,  that  a  paper 
executed  as  a  last  will  is  such,  must  be  conmiunlcated  by  testator  to 
the  subscribing  witnesses — collated. 

Petitiok  for  the  probate  of  decedent's  will,  presented 
by  Ellen  Laffan,  a  legatee  therein  named ;  opposed  by- 
Robert  C.  Walsh  and  others,  decedent's  next  of  kin. 
The  facts  appear  sufficiently  in  the  opinion. 

F.  S.  Wait,  far  petiiianer. 

Clabk  <&  Steyensoh  and  Ajtderson  &  MAK,/<7r  eonissiants. 

The  Surrogate. — Mrs.  Eliza  B.  Beckett  died  in  this 
city  in  the  month  of  October,  1882.  She  was  a  widow 
without  children.  Her  surviving  next  of  kin  are  her 
two  sisters,  advanced  in  years,  and  several  nephews 
and  nieces.  One  of  the  nieces,  Alice  McBlair,  is  named 
as  the  chief  beneficiary  in  an  instrument  which  has  been 
propounded  for  probate  in  this  court,  and  which  was 
executed  by  Mrs.  Beckett  on  October  5th,  1881. 

It  is  claimed  by  the  contestants  that  probate  should 
be  denied  this  paper,  because  the  decedent  did  not,  in 
the  presence  of  its  attesting  witnesses,  declare,  at  the 
time  she  subscribed  it,  that  it  was  her  will. 

That  she  did  not  make  express  declaration  to  that 
effect  is  conceded.  On  the  occasion  when  it  was  execu- 
ted, it  was  not  referred  to  as  a  ^^  will "  by  Mrs.  Beckett 
herself,  or  by  either  of  the  two  other  persons  who  took 
part  in  its  execution,  nor  did  any  of  the  three  use 
words  or  expressions,  asserting  or  even  intimating  that 
the  instrument  was  of  a  testamentary  character. 
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It  was  not  read  by  the  subscribing  witnesses  nor  was 
it  read  in  their  presence  by  the  decedent  herself ;  and, 
before  she  asked  them  to  put  their  names  upon  it,  she 
had  purposely  concealed  its  contents  from  their  ob- 
servation. 

It  is  very  clear,  therefore,  that,  but  for  certain  evi- 
dence as  to  communications,  previously  made  by  Mrs. 
Beckett  to  these  witnesses,  the  Surrogate  would  be 
obliged  to  pronounce  against  probate.  But  it  is 
claimed  that,  by  means  of  such  communications,  the 
witnesses  had,  from  time  to  time,  acquired  such  defi- 
nite information  as  to  decedent's  wishes  and  purposes 
that,  when  they  were  requested  to  place  their  names 
upon  the  paper  now  in  dispute,  they  were  thoroughly 
advised,  and  that  too  with  the  knowledge  and  approval 
of  decedent  herself,  that  the  paper  was  testamentary  in 
its  character. 

Kow  what,  if  anything,  had  Mrs.  Beckett  said  prior  to 
October  5th,  1881,  which  can  so  eke  out  the  circumstances 
immediately  attending  the  execution  of  this  instrument 
as  to  justify  me  in  finding  that  it  was  substantially  de- 
clared by  her,  in  the  presence  of  the  attesting  witnesses 
to  be  her  will. 

Miss  Louise  De  Cassini  was  in  her  service  as  lady's 
maid  between  August  10th  and  October  17th,  1881, 
and  on  the  13th  of  August  accompanied  her  to  Litch- 
field, Connecticut.  On  the  evening  of  August  12th,  Mrs. 
Beckett  told  Louise  that  she  was  "going  to  make  a 
preparation  for  her  daughter"  (meaning  Alice  Mc- 
Blair).  "  She  asked  me,"  Louise  testified,  "if  I  would 
bo  willing  to  sign  a  paper  for  her  at  any  time  she 
would  ask  it.   I  told  her  I  would."     In  the  course  of  the 
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conversation  just  mentioned,  which  took  place  in  the 
Grand  Union  Hotel  in  this  city^  Mrs.  Beckett  seems  to 
have  freely  confided  to  her  maid  her  affection  for  Miss 
McBlair  and  her  intention,  at  some  time  in  the  future, 
of  making  provision  and  probably  testamentary  pro- 
vision in  her  behalf.  She  said,  among  other  things, 
**  that  she  would  give  Alice  all  her  property,  and  that 
she  was  going  to  make  a  will,  but  that  she  did  not  know 
when."  Subsequently,  during  the  visit  at  Litchfield, 
Mrs.  Beckett,  alluding  to  the  conversation  of  August 
12th,  again  intimated  a  wish  that,  at  some  time  there- 
after, Louise  should  sign  a  paper  for  her.  "  She  asked 
me,"  Louise  testified,  "if  I  remembered  about  the  paper 
that  she  spoke  to  me  about,  and  I  told  her  that  I  did. 
She  asked  me  if  I  would  go  back  on  my  word,  and  if  I 
would  sign  at  any  time  she  asked  me,  and  I  told  her  I 
would.  Then  she  told  me  the  case  might  come  into  court 
some  day  and  that  I  need  not  be  afraid ;  that  nothing 
would  happen  to  me  about  it."  The  precise  date  of 
this  conversation  does  not  appear.  It  must  have  been 
prior  to  September  17th,  as  it  was  then  that  the  Litch- 
field visit  terminated.  The  decedent  did  not  again  talk 
to  her  maid  about  signing  a  paper  until  October  5th, 
the  very  day  on  which  was  executed  the  instrument  here 
in  dispute.  Louise  testified  that,  on  that  day,  she  was 
summoned  to  the  presence  of  her  mistress,  who  was 
then  occupying  apartments  in  New  York  city ;  that 
Mrs.  Beckett  said  to  her,  as  she  entered  the  room: 
"There  is  the  paper  I  spoke  to  you  about  signing,"  or 
"This  is  the  paper  I  wanted  you  to  sign,"  or  "There  is 
the  paper  that  I  want  you  to  sign,"  at  the  same  time 
indicating  a  paper  then  lying  upon  the  table  ;  that  Mrs. 
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Beckett  interrupted  lier  as  she  was  about  to  write,  and, 
saying  that  she  must  herself  sign  in  the  first  instance, 
immediately  subscribed  her  name  to  the  instrument ; 
that  she  then  handed  the  pen  to  the  witness,  who  pro- 
ceeded to  use  it  for  writing  her  own  name,  after  re- 
ceiving another  intimation  from  her  mistress  that  the 
act  might  necessitate  her  attendance  at  court,  but  would 
give  her  no  serious  trouble. 

I  see  no  reason  to  doubt  that  Louise  Be  Cassinl  in- 
tended to  give  a  correct  account  of  what  took  place 
when  this  instrument  was  executed ;  but  wherever  her 
testimony  materially  differs  from  that  of  Miss  Been, 
the  other  subscribing  witness,  I  am  disposed  for  va- 
rious reasons  to  credit  the  latter.  Louise  states  very 
confidently  that  she  signed  before  Miss  Been.  Miss 
Been  is  positive,  on  the  other  hand,  that  she  herself 
signed  first,  and  the  place  of  lier  signature  confirms 
the  accuracy  of  her  recollection.  Upon  this  point, 
the  confiict  of  testimony  is  of  little  consequence ;  but 
there  is  another  w^hich  is  worthy  of  special  reference. 
Miss  Been  is  i>ositive  that  the  only  words  used  by 
Mrs.  Beckett  to  Louise  were  these:  *'I  want  you  to 
sign  that  paper."  It  will  very  clearly  appear,  upon 
reference  to  the  cases  cited  below,  that  nothing  which 
is  shown  to  have  previously  taken  place  between  the 
decedent  and  Louise  could  give  to  a  request  thus 
worded  the  scope  and  effect  of  a  declaration,  within 
the  meaning  of  the  Statute  of  Wills.  That  greater 
reliance  can  be  placed  upon  Miss  Been's  version  of 
what  was  said  by  decedent  to  Louise  than  upon  the 
testimony  of  Louise  herself  in  that  regard,  seems  to  me 
to  follow  from  this  circumstance :  If  decedent's  request 
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had  contained  a  distinct;  implication  that  the  act  which 
Louise  was  asked  to  perform  had  been  the  subject  of 
previous  conference  between  herself  and  her  mistress, 
that  fact  would  scarcely  have  escaped  Miss  Been' s  at- 
tention ;  on  the  other  hand,  Louise  may  very  naturally 
have  confounded  statements  made  by  decedent  on  Oc- 
tober Cth,  with  others  that  she  had  made  in  relation  to 
the  same  subject,  on  previous  occasions. 

Miss  Been  testified  that  she  subscribed  her  name  as  a 
witness  to  several  testamentary  papers,  which  were  exe- 
cuted by  this  decedent  prior  to  the  one  in  question. 
One  of  these  papers  was  dated  in  1876,  another  in  1877 
or  1878,  and  still  another  in  1880  or  1881.  At  the  time 
of  executing  the  latter,  decedent  asked  Miss  Deen's 
fellow  witness  if  she  knew  what  she  had  signed.  The 
witness  answered  that  she  did  not,  whereupon  the  de- 
cedent said  that  the  paper  was  her  last  will  and  testament, 
at  the  same  time  appealing  to  Miss  Been  as  to  her  un- 
derstanding of  its  character.  Shortly  prior  to  the  day 
on  which  the  disputed  instrument  was  executed,  the 
decedent  talked  with  Miss  Been  about  acting  as  a  wit- 
ness. I  quote  from  that  lady's  testimony.  "  Q.  How 
came  you  to  be  there  (meaning  at  Mrs.  Beckett's  house) 
at  that  time  ?  A.  She  (Mr  s.  Beckett)  asked  me  to  be 
there.  Q.  For  what  purpose?  A.  She  wrote  me  a 
note,  and  when  I  came  there  she  said  she  wanted  me  to 
sign  a  paper  again;  that  she  wanted  to  make  alterations 
in  a  previous  one  on  account  of  Miss  McBlair'  s  sickness. 
Q.  Have  you  the  card  or  note  which  Mrs.  Beckett  wrote 
to  you  1  A.  I  do  not  know  whether  I  have  ;  she  did 
not  mention  the  paper  in  the  card  ;  she  just  wished  me 
to  come  down.     Q.  Had  she  said  anything  about  your 
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coming  down  i  A.  Tes ;  she  said  she  wanted  me  to 
sign  a  paper  some  day.  Q.  And  was  that  all  ?  A.  That 
was  all.  Q.  Did  she  say  what  it  was  i  A.  She  said  she 
wanted  to  make  alterations  in  the  pax)er  on  a<3connt  of 
Miss  Alice's  sickness  ;  she  said  she  was  sorry  to  tronble 
me  again  to  sign  the  paper.  Q.  Did  she  say  the  paper 
she  had  before  spoken  about  ?  A.  Tes ;  she  wanted  to 
make  alterations  in  the  previous  paper.  Q.  Then  did 
she  produce  this  paper,  the  one  offered  for  probate !  A, 
She  did;  it  was  on  the  table  when  I  got  there.  Q.  Did 
she  make  any  reference  to  that  paper  ?  A.  No,  sir ; 
only  as  I  said,  it  was  a  paper  to  make  alterations." 
Miss  Deen  further  testified  that  she  knew  the  character 
of  the  paper  of  which  the  decedent  was  speaking  from 
the  manner  in  which  she  spoke  of  it ;  that  Mrs.  Beckett 
sometimes  referred  to  the  earlier  will  as  a  "paper"; 
and  that  when  she  referred  to  the  instrument  offered  for 
probate  as  "a  paper  making  alterations  in  the  other 
paper,"  the  witness  for  that  reason  knew  that  the  pax)er 
effecting  such  alterations  must  be  a  will. 

Upon  this  evidence,  it  is  insisted  by  the  counsel  for 
the  legatee  that  the  circumstances  immediately  attend- 
ing the  execution  of  the  instrument  here  offered  for  pro- 
bate, when  considered  in  connection  with  the  various 
statements  and  requests  previously  made  by  the  dece- 
dent to  the  witnesses,  constitute  a  sufficient  declaration 
of  the  testamentary  character  of  that  paper  to  satisfy 
the  requirements  of  the  statute  in  that  regard.  It  will 
bo  noticed  upon  careful  scrutiny  of  the  evidence, 
that,  in  the  different  conversations  which  the  decedent 
had  with  Miss  Deen  respecting  her  intention  of  chang- 
ing or  altering  a  previous  paper  (presumably  the  will 
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of  1880  or  1881),  she  never,  in  speaking  of  the  instru- 
ment by  which  such  ** change"  or  "alteration"  was  to 
be  effected,  used  any  other  term  of  description  tlian  the 
word  "  paper."  The  precise  character  of  this  projected 
"paper"  was  not  disclosed.  For  aught  that  appears 
in  the  evidence,  every  one  of  decedent's  statements  in 
regard  to  it  would  have  been  applicable  to  any  instru- 
ment whatever,  testamentary  or  otherwise,  by  which  her 
favorite  niece  could  be  made  the  recipient  of  the  addi- 
tional bounty  which  she  had  decided  to  give  her.  Miss 
Deen,  it  is  true,  testified  that,  when  she  subscribed  her 
name  to  the  paper  here  propounded,  she  knew  that  it 
was  a  will ;  but  it  is  plain  that  this  knowledge  was  a 
mere  inference  from  the  character  of  previous  instru- 
ments in  whose  execution  she  had  participated,  and 
from  the  declaration  of  Mrs.  Beckett  that  the  new  paper 
was  designed  to  effect  a  change  or  alteration  in  one  of 
earlier  date.  In  the  words  of  the  witness,  ' '  she  spoke 
of  that  paper  as  her  will,  and  she  spoke  of  this  being 
an  alteration  of  the  other  paper,  and  of  course  I  knew 
it  was  her  will." 

The  statutory  requirements  respecting  subscription 
and  publication  are  as  follows:  "Such  subscription 
shall  be  made  by  the  testator  in  the  presence  of  each  of 
the  attesting  witnesses,  or  shall  be  acknowledged  by 
him  to  have  been  so  made  to  each  of  the  attesting  wit- 
nesses. The  testator,  at  the  time  of  making  such  sub- 
scription, or  at  the  time  of  acknowledging  the  same, 
shall  declare  the  instrument  so  subscribed  to  be  his  last 
will  and  testament"  (  R.  S.,  part  1,  ch.  6,  tit.  1,  §  40;  3 
Banks y  7th  ed.^  S285). 

In  Brinckerhoof  v.  Remsen  {8  Paige^  ^5—1840),  this 
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statute  was,  for  the  first  time,  interpreted  by  the  Court 
of  Chancery.  A  decedent  had  subscribed  a  paper 
claimed  to  be  her  will  in  the  presence  of  subscribing 
witnesses,  and,  in  their  presence,  she  had  acknowledged 
it  to  be  ''her  hand  and  seal  for  the  purposes  therein 
mentioned."  There  was  no  express  declaration  that  the 
instrument  was  a  wilL  It  was  held  that  the  require- 
ments of  the  statute,  as  to  publication,  were  not  satis- 
fied. The  Chancellor,  after  declaring  that  a  testator 
need  not  use  any  particular  form  of  words  to  communi- 
cate to  attesting  witnesses  the  information  that  he 
understood  the  nature  of  the  instrument  he  was  execut- 
ing, and  intended  to  recognize  it  as  his  will,  added: 
"If  the  fact  distinctly  and  satisfactorily  appears,  that 
the  testator  did  not  declare  to  the  subscribing  witnesses, 
or  in  their  presence,  that  the  instrument  signed  by  him 
and  attested  by  them  was  a  will,  it  is  the  duty  of  the 
court  to  .  .  .  pronounce  such  an  instrument  invalid 
as  a  testamentary  disposition  of  the  decedent's  prop- 
erty." 

This  decision  was  subsequently  affirmed  by  the  Court 
of  Errors  (Remsen  v.  Brinckerhoff,  26  Wend.,  SSS-lS^l). 

In  the  course  of  his  opinion  favoring  affirmance.  Chief 
Justice  Nelson  said :  "The  testator  must  not  only  de- 
clare the  instrument  to  be  his  last  will  and  testament — 
he  must  so  declare  at  the  time  of  signing  and  acknowl- 
edging." 

Senator  Veeplanok,  after  reviewing  the  state  of  the 
law  before  the  statute,  and  commenting  upon  the  ob- 
jects ought  to  be  attained  by  its  enactment,  said :  "When 
therefore,  it  was  determined  that  such  a  declaration 
should  be  made  essential  to  the  due  proof  of  wills,  as 


NEW  YORK  COUNTY,  JULY,  1884.  607 

the  necessary  evidence  of  the  testator's  real  intent,  it 
was  expressly  enacted  that  this  declaration  should  be 
made  to  such  attesting  witnesses  at  the  time  of  execu- 
tion or  CLcJcTiowledgement.  How  can  this  positive  re- 
quirement he  satisfied^  except  hy  the  testator  person- 
ally maTcing  the  fact  of  his  own  understanding  and 
intention  Jcnown  to  the  witnesses^  at  the  time^  hy  such 
express  words  or  signs  as  could  leave  no  doubt  in  their 
minds  f^^ 

In  Rutherford  v.  Rutherford  {1  Den.,  55—1846),  the 
decedent,'  at  the  time  of  signing  a  paper  claimed  to  be 
his  will,  had  published  it  as  a  '^  will  or  agreement." 
Such  publication  was  held  insufficient. 

Brown  v.  DeSelding  (4  Sandf,  10)  was  decided  in 
1850.  A  certain  person  had  been  summoned,  with  the 
knowledge  and  seeming  acquiescence  of  a  decedent,  to 
act  as  a  subscribing  witness  to  her  will.  Upon 
coming  into  her  presence,  the  proposed  witness  had 
been  introduced  to  her  as  such,  and  had  been  greeted 
by  her  with  a  nod  of  approval.  She  had,  thereupon, 
signed  her  name.  Upon  this  evidence,  the  court  held 
that  there  was  a  sufficient  *' request"  to  satisfy  the  de- 
mands of  the  statute,  but  that,  despite  the  fact  that  the 
witnesses  knew,  from  what  had  taken  place,  that  the 
instrument  in  question  was  the  decedent's  will,  it  must, 
nevertheless,  be  denied  probate  for  lack  of  due  publi- 
cation. The  court  used  this  language:  "The  utmost 
that  can  can  be  said  of  this  case  is  that  the  conduct  of  the 
testatrix  impZzee?  the  instrument  to  be  her  will  ....  If 
we  should  hold  the  mere  signature  of  the  will,  or  any  act 
equivalent  to  it,  without  any  declaration,  either  before 
or  after  signature,   to  be  a  sufficient  publication,  we 
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should  disregard  the  plain  letter  of  the  statute,  which 
requires  that  the  testator  shall,  at  the  time  of  making 
the  subscription,  declare  the  instrument  to  be  his  last 
will." 

The  question  under  discussion  came  before  the  Court 
of  Appeals  in  the  case  of  Seymour  v.  Van  Wyck  {6  if. 
y.,  120 — 1851).  The  decedent,  whose  will  was  there  the 
subject  of  inquiry,  expressly  stated  to  A.,  one  of  the 
two  subscribing  witnesses,  that  he  had  sent  for  him  be- 
cause he  wished  to  make  an  alteration  in  his  will,  and 
that  he  had  caused  a  codicil  to  that  instrument  to  be 
made  ready  for  execution.  At  decedent's  request  the 
paper  was  produced.  A.  informed  him  that  two  wit- 
nesses would  be  necessary  for  its  due  execution.  There- 
upon, the  decedent  directed  that  B.  be  summoned.  Up- 
on his  arrival,  the  decedent  signed,  and  after  him  the 
witnesses.  Decedent's  request  to  B.  was  in  these  words: 
*' I  want  you  to  sign  your  name  to  that  paper. '^^  He 
had  previously  said  in  B.'s  hearing:  ''  You  see  I  am 
in  my  right  mind ' ' ;  but  he  had  not  told  B.  the  nature 
of  the  instrument. 

Upon  these  facts,  the  court  held  that  the  paper  had 
not  been  duly  published  as  a  will. 

In  the  case  of  Ex  parte  Beers  («  Brad/.,  163—l&Si\ 
notwithstandin'g  the  fact  that  the  witnesses  to  the 
alleged  will  inferred  from  the  surrounding  circum- 
stances, that  it  was  a  paper  of  a  testamentary  character, 
the  Surrogate  pronounced  against  its  probate,  because 
the  evidence  failed  to  establish  due  publication.  "A 
declaration,"  said  the  court,  *'  is  an  open  act,  a  manifest 
signification  or  assertion  or  assent  by  words  or  signs, 
and  it  must  be  made  to  appear  by  unequivocal  circum- 
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stances,  so  that  the  testamentary  character  of  the  instru- 
ment is  shown  to  have  been  communicated  by  the  testa- 
tor to  the  witnesses.'* *' Casting  from 

our  minds  all  that  we  know  of  the  character  of  this  pa- 
per by  inspection,  can  we,  from  what  transpired  at  the 
time,  discover  a  declaration  by  the  decedent  to  the  wit- 
nesses that  it  was  a  will  ?  That  he  knew  it  was  a  will  is 
reasonable  to  suppose  ;  that  they  guessed  it  was  a  will 
appears,  but  their  minds  did  not  meet  on  that  as  a  com- 
mon ground.  .  .  .  There  must  be  a  distinct  affirma- 
tive performance  of  all  the  statutory  requisites." 

Wilson  V.  Hetterick  {S  Brad/.,  4^7—1853)  is  also  in 
point.  There  the  decedent,  just  prior  to  the  execution 
of  the  instrument  in  dispute,  took  it  from  under  his 
pillow  and  said  to  the  witnesses,  whom  he  had  himself 
caused  to  be  summoned,  that  he  had  an  instrument  in 
writing  which  he  wished  them  to  witness.  One  of  them 
read  enough  of  the  paper  to  ascertain  its  character,  and, 
for  aught  that  he  could  positively  swear,  the  decedent 
might  have  expressly  stated  that  it  was  a  will.  The 
other  subscribing  witness  testified  that  the  decedent  re- 
ferred to  the  paper  as  **  an  instrument  in  writing."  "I 
had  reason  to  suppose,"  he  said,  "  it  was  his  will,  be- 
cause he  was  very  sick,  and  was  not  expected  to  live, 
and  from  previous  conversations  between  me  and  him. 
I  don't  recollect  any  other  "  particular  reason  for  sup- 
I)osing  it  was  his  will."  He  was  then  interrogated  as 
follows  :  **  Prom  what  he  then  said,  disconnected  from 
any  previous  conversation,  and  from  what  you  saw  in 
the  paper,  did  you  infer  or  not  it  was  his  last  will  and 
testament  ?"  The  witness  answered :  ^^ linf erred  it  was 
his  willj  but  could  not  have  so  inferred  from  what  he  then 


610     CASES  IN  THE  SURROGATES'  COURTS. 


WALSH  y.  LAFFAH. 


said  and  what  I  saw  of  the  paper  ^  had  it  not  been  for 
other  and  previous  circumstances ^  Upou  this  state 
of  facts,  the  Surrogate  remarked :  "  The  ascertainment 
by  the  subscribing  witnesses  of  the  testamentary  nature 
of  the  paper  must  not  be  conjectural  or  derived  from 
accidental  inspection.  The  testamentary  declaration 
must  be  open  and  manifest  and  intentional,  and  the 
minds  of  the  parties  must  meet  on  that  point.  The 
declaration  must  be  made  at  the  time.  The  wit- 
nesses cannot  spell  it  out  by  a  hasty  glance  at  a  word 
here  and  there,  or  by  connecting  present  acts  with 
previous  conversations.  The  testator  must  know  that 
the  witnesses  know  the  testamentary  nature  of  the  act, 
and  mce  versa — and  this  mutual  knowledge  must  arise 
from  something  said  or  signified  contemporaneously 
with  the  execution  of  the  instrument." 

The  instrument  whose  validity  was  at  issue  in  the 
case  just  cited,  like  the  paper  now  before  me,  was  in 
the  handwriting  of  the  decedent. 

The  doctrine  of  the  cases  above  cited  was  again  as- 
serted by  the  Supreme  court  in  Burritt  v.  Silliman  {16 
Barl,,  198—1853). 

''Unless,"  said  the  court,  in  the  case  just  cited,  "the 
testatrix  herself,  in  some  intelligible  manner,  so  clear 
and  unequivocal  as  not  to  be  misunderstood,  communi- 
cated to  the  witnesses  the  fact  that  she  knew  and  in- 
tended the  instrument  to  be  her  last  will  and  testament, 
the  statutory  evidence  of  the  due  execution  of  the  will 
is  not  furnished." 

In  Lewis  v.  Lewis  {11 N.  F.,  ^0—1884)  the  Court  of 
Appeals  declared  that,  *'  to  satisfy  the  statute,  the  testa- 
tor must,  in  some  manner,  communicate  to  the  att-est- 
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ing  witnesses,  at  the  time  they  are  called  to  sign  as 
vntnesses^  the  information  that  the  instrument  then 
present  is  of  a  testamentary  character,  and  that  he  then 
recognizes  it  as  his  will,  and  intends  to  give  it  effect 
as  such.  It  must  be  declared  to  be  his  last  will  and 
testament  by  some  assertion  or  some  clear  assent  in 
words  or  signs,  and  the  declaration  must  be  unequivo- 
cal. The  policy  and  object  of  the  statute  requires  this, 
and  notMng  short  of  this  will  prevent  the  mischief  and 
fraud  which  were  designed  to  be  reached  by  it.  It  will 
not  suflSce  that  the  witnesses  have  elsewhere  and  from 
other  sources  learned  that  the  document  which  they  are 
called  to  attest  is  a  will,  or  that  they  suspect  or  infer, 
from  the  circumstances  and  occasion,  that  such  is  the 
character  of  the  paper.  The  fact  must  in  some  manner, 
although  no  particular  form  of  words  is  required,  be  de- 
clared by  the  testator  in  their  presence,  that  they  may 
not  only  know  the  fact,  but  that  they  may  know  it 
from  him,  and  that  he  understands  it,  and,  at  the 
time  of  its  execution,  which  includes  publication, 
designs  to  give  effect  to  it  as  his  will,  'and  to  this, 
among  other  things,  they  are  required  by  statute  to  at- 
test." 

[The  decedent  in  the  case  just  cited  had  said,  in  pres- 
ence of  the  witnesses,  ^'I  declare  the  within  to  be  my 
free  will  and  deed."]  "  This  declaration,"  in  the  lan- 
guage of  the  court,  **  was  equivocal,  and  would  be  sat- 
isfied by  a  deed  executed  voluntarily.  It  did  not  neces- 
sarily inform  the  witnesses  that  it  was  a  will^  hy  ex- 
eluding  every  other  instrument  from  the  mindy 

Said  Surrogate  Bradford,  in  Hunt  v.  Mootrie  {3 
Bradfy  52^—1855):  "  If  anything  is  to  be  taken  as  sub- 
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stitution  for  an  express  declaration,  it  must  be  snch  an 
act  as  is  clear  and  unequivocal,  and  as  gives  the  basis 
of  a  necessary  inference  that  the  'testator  conveyed,  in- 
tended to  convey,  and  knew  that  he  had  conveyed,  to 
the  minds  of  the  witnesses,  that  he  executed  the  paper 
as  his  last  will  and  testament.  There  must  be  mutual- 
ity as  to  the  knowledge  of  all  the  parties,  testator  and 
witnesses,  in  respect  to  the  nature  of  the  transaction. 

Robinson  v.  Smith  {IS  Abb.  Pr.,  369—1860)  maintains 
the  same  doctrine.  On  the  occasion  when  the  instru- 
ment there  in  question  was  executed,  the  decedent  said 
to  its  subscribing  witnesses,  who  had  acted  for  him  in 
like  capacity  at  the  execution  of  a  former  will:  "  I  have 
sent  for  you  to  sign  this  paper  because  you  signed  the 
other.  *'     This  was  held  to  be  inadequate  publication. 

Abbey  v.  Christy  {49  Barb.,  £76—1867)  is  also  in 
point.  There  the  decedent  handed  the  paper  pro- 
pounded as  his  will  to  A.,  one  of  its  subscribing  wit- 
nesses, requesting  him  to  read  it.  This  A.  did  in 
silence.  When  the  reading  was  concluded,  he  asked 
the  decedent  what  else  he  wanted.  The  decedent  said 
he  wished  A.  to  witness  his  signature,  adding  that  he 
had  himself  heard  the  will  read.  B.,  the  other  subscrib- 
ing witness,  testified  that  he  saw  the  decedent  sign  the 
paper,  and  that  he  himself  signed  at  the  decedent's  re- 
quest; that,  according  to  his  best  recollection,  the  words 
of  the  decedent  upon  that  occasion,  were  these:  "  Gen- 
tlemen, I  wish  you  to  witness  my  signature  to  this 
Daper."  B.  added  that  decedent  might  have  alluded  to 
the  paper  as  a  '*  document,"  but  that  he  did  not  call 
it  a  will.  This  was  held  to  fall  short  of  due  publica- 
tion. 


NEW  YORK  COUNTY,  JULY,  1884.  513 

WALBH  V.  I.AVFAN. 

The  Court  of  Appeals,  in  Gilbert  v.  Knox  ( 5^iV.  F., 
1S5 — ^1873)  gave  this  new  sanction  to  the  doctrines  which 
had  been  first  asserted  in  the  courts  of  this  State  more 
than  thirty  years  before :  ''  It  is  not  sufficient  to  estab- 
lish a  valid  publication  of  a  will,  that  it  appears 
that  the  nature  of  the  instrument  was  known  to 
the  testator  and  subscribing  witnesses  at  the  time  it 
was  executed.  The  mode  of  publication  is  prescribed 
by  statute,  and  it  requires  that  the  testator,  at  the  time 
of  subscribing  or  acknowledging  his  subscription,  shall, 
in  the  presence  of  the  witnesses,  declare  the  instrument 
so  subscribed  to  be  his  last  will  and  testament.     .     .     . 

The  knowledge  that  the  instrument 

which  the  witnesses  are  called  upon  to  aitest  is  a  will^ 
must  he  communicaied  to  them  hy  the  testaior  at  the 
time  of  his  subscription  or  acJcnowledgeTrient ;  and 
Tciiowledge^  derived  from  any  other  source^  or  at  any 
other  time^  of  the  same  fact  cannot  stand  as  a  substi- 
tute for  the  declaration  of  the  testator!^'* 

Upon  the  authority  of  these  cases,  I  feel  bound  to 
declare  against  probate  of  the  paper  here  in  contro- 
versy. 

A  decree  may  be  entered  accordingly. 


ToL.  IL— «l 
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New  Toek  CotrnTY.— Hon.  D.  G.  ROLLINS,  Subeo- 

GATE. — July,    1884. 

TiLBY  V.    TiLBY. 

In  the  Toatter  of  the  application  for  probate  of  a 
paper  propounded  as  ihe  will  of  James  Tilbt, 
deceased. 

Whether  a  judgment  of  the  Bapreme  court,  dismissing  the  complaint, 
in  an  action  to  annul  a  marriage,  on  the  ground  that  the  same  was  in 
all  respects  legal,  is  conclusive  upon  a  Surrogate's  court,  with  refer- 
ence to  plaintiff's  status,  as  the  alleged  widow  of  another,  a  decedent 
whose  will  is  propounded  for  probate,  gtioere. 

While,  ordinarily,  a  false  reason  given  for  a  legacy  will  not,  of  itself, 
serve  to  destroy  it,  the  rule  is  otherwise  where  any  fraud  has  been 
practised,  from  which  it  may  be  presumed  that  the  provimon  would 
not  have  been  nrnde  if  the  testator  had  known  of  the  fraud. 

Decedent,  by  the  only  dispositive  clause  of  his  will,  gave  all  his  property 
"  unto  my,(his)  wife  S.,  and  her  heirs  and  assigns  forever."  By  the 
other  clauses,  he  nominated  S.  as  executrix,  authorized  her  to  select 
a  burial  plot,  and  provided  that  only  she  and  himself  should  be 
buried  therein.  On  a  proceeding  instituted  by  S.  for  probate,  it  ap- 
X)eared  that,  when  she  entered  into  the  marriage  relation  with  do* 
cedent,  she  was  fully  advised  of  her  incapacity  to  become  his  wife  by 
reason  of  a  prior  and  existing  marriage,  and  that  she  wilfully  and 
.    fraudulently  kept  decedent  in  ignorance  thereof. — ITeld, 

1.  That  the  disposition  in  proponent's  favor  was  vitiated  by  the  fraud 

and  imposition  practised  by  her  upon  decedent ;  and 

2.  It  appearing  that,  but  for  such  fraud  and  deception,  no  part  of  the 

alleged  will  would  have  come  into  existence,  the  entire  instrument 
should  be  refused  probate. 
Kennell  v.   Abbott,  4  Vbsey,  802  ;    Wilkinson  v.  Joughin,  L.  Jl,2  Bq, 
Cos,,  810— followed. 

Petition  for  the  probate  of  decedent's  will,   pre- 
sented by  Sara  C  W.   TUby,  as  widow,   legatee  and 
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devisee ;  opposed  by  James  Tilby  and  another,  de- 
cedent's sons.  The  facts  appear  sufficiently  in  the 
opinion. 

John  R.  Yan  NKSB^for  peHHoner. 
J.  F.  Malcolm,  for  caniestanti. 

The  Surrogate. — This  decedent  died  in  the  city  of 
New  York  on  October  24th,  1881,  at  the  age  of  72  years. 
Ill  1880,  lie  executed  the  paper  whose  validity  is  the 
subject  of  controversy.     Its  first  clause  is  in  the  words 

following:      "I  give unto  mj/ wi/e^  Sara 

C,  Tilby y  and  her  heirs  and  assigns  forever,  all  of  my 
real  and  personal  estate  of  every  name,  nature  and 
kind  whatsoever  and  wheresoever  situate." 

James  Tilby  and  George  H.  Tilby,  sons  of  decedent 
by  a  wife  whom  he  survived,  have  interposed  various 
objections  to  the  admission  of  this  paper  to  probate. 
They  attack  the  regularity  of  its  execution  ;  they  charge 
that  it  was  obtained  from  the  decedent  by  the  undue  in- 
fluence of  its  proponent,  Sara  C.  W.  Tilby,  whom  it 
names  as  sole  beneficiary  ;  and  they  protest  that  said 
Sara  C.  W.  Tilby,  was  never,  as  she  is  described  in  the 
will,  the  wife  of  the  decedent,  but  that,  from  the  day 
when  she  claims  to  have  intermarried  with  him  until 
the  day  of  his  death,  slie  was  at  all  times  incapacitated 
from  becoming  his  wife,  by  reason  of  the  fact  that  she 
had  a  husband  living. 

The  ceremony,  by  which  the  proponent  insists  that 
she  was  married  to  this  decedent,  was  performed  in  May, 
1879.  Her  matrimonial  experience,  prior  to  that  time, 
had  been  abundant  and  eventful.  The  evidence  shows 
that  she    once  had  a  husband  named  Deming ;  that, 
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after  his  death,  she  became  the  wife  of  one  Morse  ;  that, 
in  1863,  having,  as  she  says,  procured  a  divorce  from 
Morse,  she  married  one  Howe.  From  Rowe,  also,  she 
claims  to  have  been  subsequently  divorced.  It  is 
proved  that,  in  October,  1866,  upon  her  petition,  a  de- 
cree was  procured  against  him  in  an  Indiana  court,  but 
two  months  later  this  decree  was,  upon  his  motion,  set 
aside ;  and  upon  his  motion,  too,  in  February,  1867,  the 
proceedings  were  dismissed. 

In  1863,  while  Rowe  was  still  living  (as,  indeed,  for 
aught  that  the  evidence  discloses,  he  is  to-day)  she  was 
married  to  one  Albreej  from  whom  she  was  subsequent- 
ly divorced  in  Massachusetts. 

In  1874,  a  marriage  ceremony  was  celebrated  at  Jersey 
City,  New  Jersey,  between  the  proponent  and  Augustus 
J.  Hayes. 

To  this  long  list  of  husbands  was  added,  in  1870,  the 
name  of  James  Tilby,  the  decedent.  In  1880,  the  pro- 
ponent commenced  an  action  against  Hayes,  in  the  Su- 
preme court  of  this  State.  In  her  complaint,  she  alleged 
that  it  was  agreed  between  herself  and  him,  at  the  time 
of  their  marriage,  that  their  cohabitation  should  be 
postponed  for  two  years  ;  that,  before  the  two  j^ears 
had  elapsed  (the  marriage  not  having  been  consum- 
mated in  the  interval),  she  learned  that  the  person  who 
had  officiated  at  the  wedding  was  not,  as  he  had  pre- 
tended to  be,  the  minister  in  charge  of  St.  Paul's 
Church,  and  was  not  a  minister  at  all,  as  the  defendant 
Hayes  was  well  aware ;  that  she  thereupon  notified 
Hayes  of  her  discoveries,  and  of  her  consequent  deter- 
mination never  to  fulfil  the  marriage  contract ;  that  to 
this  determination  she  had  faithfully  adhered ;  that,  in 
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view  of  the  fact  that  she  had  been  advised  by  counsel 
that  grave  questions  might  arise  as  to  the  validity  of 
this  "  pretended  marriage  "  to  Hayes,  and  as  the  solu- 
tion of  her  doubts  had  become  specially  important  by 
reason  of  her  having  becon^e  the  wife  of  James  Tilby, 
she  was  desirous  of  obtaining  a  judicial  determination 
of  her  rights  in  the  premises.  She  accordingly  prayed 
the  court  that  the  ''  pretended  marriage  "  might  be  de- 
clared void  and  of  no  effect. 

The  objectors  in  the  present  proceeding  for  probate 
were  permitted,  upon  their  own  application  after  the 
death  of  their  father,  to  intervene  in  the  Supreme  court 
action.  The  issues  there  raised  were  submitted  to  a 
referee,  whose  report,  filed  in  November  last,  is  here  in 
evidence.  That  report  finds,  among  other  things,  that, 
in  October,  1874,  this  proponent  was  married  to  Augustus 
J.  Hayes  ;  that  the  marriage  was  followed  by  cohabita- 
tion ;  that  it  was  in  all  respects  legal,  and  that,  accord- 
ingly, the  complaint  must  be  dismissed.  Judgment  was 
entered  accordingly. 

If,  as  the  contestants  claim,  the  matters  by  that  judg- 
ment determined  are  res  adjudicata  in  this  proceeding 
(and  such  would  seem  to  be  the  case),  I  am  bound  to 
hold,  upon  the  faith  of  it,  that  the  proponent  was  never 
the  wife  of  James  Tilby.  I  should  unquestionably  so 
determine  upon  all  the  evidence  before  me,  even  if  that 
Supreme  court  judgment  had  never  been  entered-  I  am 
satisfied  that,  in  October,  1874,  and  at  all  times  there- 
after, the  proponent  was  incapable  of  contracting  mar- 
riage with  James  Tilby,  and  that,  while  she  was  fully 
advised  of  her  incapacity,  she  wilfully  and  fraudulently 
kept  him  in  ignorance  of  it. 
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Upon  the  facts  above  stated,  the  question  presents  it- 
self :  Is  this  will  rendered  invalid  hy  the  fraud  and  im- 
position practised  upon  its  maker  by  its  proi)onent  I 

The  decision  of  the  Master  of  the  Rolls  in  Kennell  v. 
Abbott  (^  Ves.,  80SI)  is  directly  to  the  purpose.  These 
were  the  facts  in  that  case :  One  Edward  Lovell  married 
Catharine  Hickman,  concealing  from  her  the  fact  that 
he  had  been  previously  married  to  a  woman  who  was 
still  his  lawful  wife.  By  a  will,  in  which  she  described 
herself  as  the  wife  of  Edward  Lovell,  Catharine  gave 
this  pretended  husband  a  legacy.  In  passing  upon  the 
validity  of  that  bequest,  the  court  referred  approvingly 
to  a  doctrine  of  the  civil  law,  quoting  a  passage'  from 
the  Digest,  to  the  effect  that,  while  ordinarily  a  false 
reason  given  for  a  legacy  will  not,  of  itself,  serve  to  des- 
troy it,  it  is  otherwise,  if  ■  any  fraud  has  been  practised, 
from  which  it  may  be  presumed  that  the  testator  would 
not  have  given  the  legacy  if  that  fraud  had  been  known 
to  him.  * 'That,  from  a  book  of  great  authorit}'',"  says 
the  learned  court,  ''seems  to  be  the  principle  of  the 
civil  law.  The  question  is  whether,  according  to  the  law 
of  England,  that  can  apply  to  a  case  like  the  present, 
and  whether  the  law  will  permit  a  man,  who  obtains  a 
legacy  in  such  a  manner,  to  have  the  benefit  of  it.  I 
have  not  been  able  to  find  anything  that  bears  any  very 
decisive  analogy  to  this,  but,  upon  general  principles, 
I  am  of  the  opinion  that  it  would  be  a  violation  of  every 
rule  that  ought  to  prevail,  as  to  the  intention  of  the 
deceased  person,  if  I  should  permit  a  man,  availing 
himself  of  the  character  of  husband  of  the  testatrix, 
and  to  whom  in  that  character  a  legacy  is  given,  to  take 
any  part  of  the  estate  of  the  person  whom  he  has  so 
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grossly  abused,  and  who  must  be  taken  to  have  acted 
upon  the  duty  imposed  on  her  in  that  relative  char- 
acter." After  distinguishing  the  case  then  at  bar  from 
other  cases  which  might  be  deemed  analogous,  but  in 
which,  as  he  declares,  a  different  rule  is  applicable,  the 
court  adds :  "This  is  a  legacy  to  a  supposed  husband, 
an^  under  that  name.  He  was  the  husband  of  another 
person.  He  had  certainly  done  this  lady  the  grossest 
injury  a  man  can  do  to  a  woman,  and  I  am  called  upon 
now  to  determine  whether  the  law  of  England  will  per- 
mit this  legacy  to  be  claimed  by  him.  Under  these  cir- 
Qumstances,  I  am  warranted  to  make  a  precedent,  and 
to  determine  that,  wherever  a  legacy  is  given  to  a  per- 
son under  a  particular  character,  which  he  has  falsely 
assumed,  and  which  alone  can  be  supposed  the  motive 
of  the  bounty,  the  law  will  not  permit  him  to  avail  him- 
self of  it,  and  therefore  he  cannot  demand  his  legacy. 

Mr.  Vesey,  in  his  note  to  the  case  just  cited,  after 
stating  the  doctrine  upon  which  it  is  founded,  adds : 
''This  luminous  and  well  reasoned  judgment  of  the 
Master  of  the  Rolls  is  the  chief  illustration  of  the 
principle." 

In  his  treatise  on  Legacies  {cTuip^  ^,  sec.  18\  Roper, 
commenting  upon  the  foregoing  decision  and  another 
somewhat  analogous,  says :  "  The  mistakes  under  which 
the  testators  labored  originated  in  their  being  grossly 
deceived  and  imposed  upon.  The  description  and  char- 
acter of  the  legatees  were  of  the  essence  of  the  bequests, 
and  it  was  a  reasonable  presumption  that  they  would 
not  have  been  given  if  the  testators  had  known  the  real 
situations  of  the  legatees." 

Kennell  v.  Abbott  {supra)  was  decided  in  1799.     In 
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1836,  Giles  v,  Giles  {1  Keen,  686)  came  before  the  Court 
of  Chancery.    In  that  case,  Giles,  the  testator,  gave  a 
legacy  to  a  woman  whom  the  will  described  as  his  wife. 
She  was  not  in  fact  such,  being,  at  the  time  of  her  mar*' 
riage  to  the  testator,  the  lawful  wife  of  one  Penfold. 
Upon  the  authority  of  Kennell  v.  Abbott,  it  was  claimed 
that  this  legacy  was  void,  but  the  court  said :     "H  is 
clear  that,  in  point  of  law,  the  mere  misdescription  of 
a  legatee  will  not  defeat  the  legacy,  and  it  is  equaDy 
clear  that  a  legacy,  given  to  a  person  in  a  character 
which  the  legatee  does  not  fill,  and  by  the  fraudulent 
assumption  of  which  character  the  testator  has  been 
deceived,  will  not  take  effect.    That  was  the  principle 
upon  which  the  case  of  Kennell  v.  Abbott  was  decided, 
and  the  soundness  of  that  decision  has  never  been  ques- 
tioned.   .    .    .    But,  in  the  present  case,  the  testator, 
as  well  as  Mrs.  Penfold"  (the  legatee)  "had  actual 
knowledge  of  the  existence  of  John  Penfold  in  the  year 
1815,  and  it  was  not  more  the  duty  of  Mrs.  Penfold 
than  it  was  the  duty  of  James  Giles,  the  testator,  to 
ascertain  that  John  Penfold  was  dead  before  they  ven- 
tured to  proceed  to  the  ceremony  of  a  marriage  between 
themselves.    There  is  no  more  reason  why  I  should  im- 
pute to  the  plaintiff  a  fraud  upon  the  testator  than  to 
the  testator  a  fraud  upon  the  plaintiflE.    Which  of  them 
was  guilty,  if  either  of  them,  must  depend  upon  cir- 
cumstances which  are  not  before  the  court.    If  both 
had  a  guilty  knowledge,  no  fraud  was  committed  upon 
the  testator,  and  however  immoral  the  conduct  of  the 
parties,  it  is  no  part  of  the  duty  of  courts  of  equity  to 
punish  parties  for  immoral  conduct  by  depriving  them 
of  their  civil  rights. 
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In  a  later  case  (Eishton  v.  Cobb,  S  Mylne  and  Oraig^ 
Xf5— 1839)  the  Lord  Chancellor  reasserted  the  doctrine 
of  Kennell  v.  Abbott  {supra)y  though  he  held  that  the 
facts  there  appearing  did  not  show  the  existence  of 
snch  fraud  or  deception  as  to  invalidate  the  legacy. 

In  1848,  the  case  of  Doe  v.  Bouse  was  decided  {B  Com. 
Bench^  4^^.  The  testator  took  to  wife,  in  1834,  one 
Mary,  who  survived  him.  In  1840,  a  marriage  was 
solemnized  between  himself  and  one  Caroline,  who 
thereafter  resided  with  him  as  his  wife»until  the  time 
of  his  death.  By  his  will,  ho  gave  certain  property  to 
his  *'  dear  wife  Caroline."  The  legacy  was  sustained. 
Said  M AULE,  J. :    * '  The  testator  devises  the  premises 

in  question  to  his  *  dear  wife  Caroline. ' 

There  is  no  competition  with -anyone  else  of  the  same 
name,  to  whom  it  can  be  suggested  that  the  will  intend- 
ed to  refer Here   is  a  person  fitly 

named,  and  there  can  be  no  reasonable  doubt  that  she 
was  the  person  intended.  It  being  conceded  that  it  was 
the  testator's  intention  that  Caroline  should  have  the 
proi)erty,  and  he  having  mentioned  her  by  an  apt 
description,  I  see  no  ground  for  holding  that,  because 
the  words  *  my  dear  wife '  are  not  strictly  applicable 
to  her,  the  intention  of  the  testator  should  fail,  and  the 
property  go  to  some  one  to  whom  he  did  not  mean  to 
give  it." 

In  these  views,  the  rest  of  the  court  concurred.  Of 
course,  no  question  of  fraud  was  involved  in  the  case, 
for  the  marriage  between  the  testator  and  his  legatee 
was  invalid,  not  by  reason  of  the  legatee's  prior  mar- 
riage and  consequent  incapacity,  but  by  the  prior  mar- 
riage of  the  testator  himself.     Such  was  the  case  also 
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in  Lepine  v.  Bean  {L,  H.y  10  Mq.  Cos,,  160\  and  in 
Gelston  v.  Shields  {78  N.  Z,  ^75).  It  was  otherwise, 
however,  in  the  case  Iti  re  Petts  (^  Beav.,  676 — 1859). 
There  a  legatee  under  a  testator's  will  had  married 
one  Farmer  in  1832.  In  1836  she  had  left  her  husband, 
and  had  never  seen  him  up  to  18135,  when  she  was 
married  to  the  testator.  By  his  will,  the  testator  gave 
her  a  legacy  whose  validity  was  the  matter  in  litiga- 
tion. The  Master  of  the  Bolls  said :  ^'  I  am  of  opinion 
that  the  evidence  before  me  does  not  show  anything 
which  amounts  to  fraud  on  the  part  of  thQ  legatee. 
The  inquiries  (referring  to  certain  inquiries  about 
Farmer,  made  about  the  time  of  the  woman's  second 
marriage)  may  have  been  loose,  and  not  very  carefully 
prosecuted  either  by  the  testator  or  the  claimant.  She 
says  that  she  did  hear  a  report  that  Farmer  was  living, 
but  that  she  did  not  believe  it.  She  had  left  her  hus- 
band nineteen  years.  He  had  made  no  attempt  to  re- 
cover her,  and,  having  heard  nothing  of  him,  she 
married  again.  After  that  lapse  of  time^  I  do  not  think 
that  the  ceremony  of  marriage  with  another  person 
can  of  itself  be  considered  as  so  fraudulent  an  act  as  to 
deprive  her  of  this  legacy. 

In  1866,  the  precise  question  here  under  consider- 
ation was  passed  upon  by  the  Vice-Chancellor,  in  Wil- 
kinson V.  Joughin  {L.  B.j  S  JSq.  Cas.y  319).  A  legacy 
was  given  by  a  testator  to  a  woman  whom  he  described 
as  his  wife,  but  who,  at  the  time  he  married  her,  and 
at  the  time  of  his  death,  had  a  lawful  husband  living. 
It  was  declared  that,  because  of  this  fraud  on  the  wo- 
man' s  part,  her  legacy  was  void. 

I  have  made  diligent  but  fruitless  search  for  Amer- 
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ican  decisions  directly  apposite  to  the  present  inquiry. 
In  the  absence  of  any  adverse  anthority,  I  mnst  apply 
the  principle  established  in  Kennell  v.  Abbott  and  so 
recently  reasserted  in  Wilkinson  v.  Joughin. 

As  a  result,  I  must  pronounce  against  the  probate  of 
this  will. 

It  is  true  that  the  only  direct  and  immediate  conse- 
quence of  the  application  of  that  principle  is  the  invali- 
dation of  the  first  clause  of  the  instrument  in  dispute. 
That  clause  is  the  only  one  which  makes  disi)ositive 
provisions,  and  by  that  clause  Sara  C.  W.  Tilby  is 
made  sole  legatee  and  devisee  of  the  decedent's  es- 
tate ;  one  of  the  three  remaining  clauses  nominates  her 
as  executrix ;  another  authorizes  her  to  select  a  burial 
place  for  the  decedent's  remains;  and  the  third  ex- 
presses the  wish  that  the  remains  of  no  member  of  his 
family  except  the  executrix  shall  lie  in  the  same  burial 
plot  with  his  own.    And  that  is  all. 

It  seems  to  me  that,  without  any  real  enlargement 
of  its  scope,  the  doctrine  of  the  cases  above  cited  is  broad 
enough  to  cover  this  entire  will.  It  is  evident  that,  but 
for  the  fraud  and  deception  which  invalidate  its  first 
clause,  no  portion  of  it  would  ever  have  come  into  exist- 
ence. 

Besides,  in  view  of  the  facts  upon  which  I  have  al- 
ready commented,  and  of  other  disclosures  of  the  evi- 
dence, I  hold  that  this  disputed  paper  is  the  product  of 
such  influence  as  the  law  pronounces  undue,  and  that 
for  that  cause  also,  it  must  be  denied  probate. 

A  decree  may  be  entered  accordingly. 
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Nbw  York  Cottxty.— Hon.  D.  G.  ROLLINS,  Sukbo- 

GATE. — July,  1884, 

IIamerslisy  v.  Lockmax. 

In  theincUter  of  the  application  for  prcbaie  of  a  paper 
propounded  as  the  will  of  Louis  C.  Hausbslet, 
deceased. 

The  decision  of  the  Court  of  Errurs,  in  Betts  v.  Jackson,  6  Wend,,  178» 
ha3  established,  a3  tlio  settled  law  of  this  State,  that,  when  it  is 
proved  that  an  instnunent  ezecated  as  a  will  cannot  be  found  after 
the  death  of  its  maker,  a  presumption  arises  that  it  was  reyoked  by 
him  in  his  lifetime. 

The  question  of  the  admissibility  of  a  testator's  declarations  to  show  the 
reyocation  of  his  will  should  bo  tried  by  the  same  tests  as  that  of  the 
admissibility  of  such  dcdarations  to  show  non-reyocation. 

Under  Code  Civ.  Pro.,  §  2G17,  which  provides  that,  in  a  proceeding  to 
procure  probate  of  an  alleged  wiU  "  any  person,  although  not  cited, 
who  is  named  as  a  devisee  or  legatee  ....     in  any  other 

paper  purporting  to  be  a  will  of  the  decedent  may  appear,  and,  at  his 
election,  support  or  oppose  the  application,"  one  claiming  the  right 
to  intervene,  upon  the  ground  specified,  must  show,  either  that  such 
other  x>apcr  was  in  existence  when  decedent  died,  or  that  it  had  bees 
previously  lost  or  without  his  procurement  destroyed. 

But  declarations  of  the  decedent  are  not  competeut  evidence  of  such 
existence,  loss  or  destruction. 

The  doctrine  of  Waterman  v.  Whitney,  UN,  F.,  157 — expounded  and 
applied. 

Application  by  J,  Hooker  Hamersley  to  be  allowed 
to  intervene  in  proceedings  instituted,  for  the  probate 
of  a  paper  propounded,  as  decedent's  will,  by  Jacob  K. 
Lockman  and  another,  the  x>ersons  therein  named  as 
executors. 
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Section  2617  of  the  Code  of  Civil  Procedure  provides 
that,  in  a  proceeding  for  the  probate  of  a  paper  pro- 
pounded as  a  will  '•  any  person,  although  not  cited,  who 
is  named  as  a  devisee  or  legatee  ...  in  any  other 
X>aper  purporting  to  be  a  will  of  the  decedent,  may 
appear  and,  at  his  election,  support  or  oppose  the. 
application." 

Pending  a  proceeding  for  the  probate  of  a  pai)er 
claimed  to  be  the  last  will  and  testament  of  Louis  C. 
Hamersley,  J.  Hooker  Hamersley  asked  to  be  made  a 
party,  aUeging  that  lie  had  reason  to  believe  and  did 
believe  that,  by  a  will  of  the  decedent  executed  in  1876, 
he,  the  petitioner,  was  named  as  legatee  and  devisee.  The 
will  of  1876  was  not  produced,  arid  the  Surrogate  heijd 
that,  before  the  applicant  could  be  permitted  to  intervene, 
it  was  incumbent  upon  him  to  show,  either  that  the  wiU 
of  1876  was  in  existence  when  the  decedent  died,  or 
that  it  had  been  previously  lost  or,  without  his  procure- 
ment, destroyed.  The  petitioner  thereupon  proceeded 
to  offer  evidence  in  support  of  his  application.  After 
certain  witnesses  had  sworn  to  the  execution,  by  the 
decedent,  of  a  will  prior  to  the  date  of  the  paper  offered 
for  probate,  and  some  evidence  had  been  introduced 
tending  to  show  that  the  petitioner  was  named  in  such 
prior  will  as  a  legatee  or  devisee,  a  witness  was  asked 
whether,  upon  a  certain  day  in  February,  1883 — about 
one  week  prior  to  the  date  of  the  lattier  paper — ^the  dece- 
dent, in  conversation,  referred  to  a  will  in  connection 
with  some  remark  about  his  wife.  The  witness  answered 
in  the  affirmative,  whereux)on  he  was  asked,  under 
objection,  to  state  what  the  remark  was.  Counsel  for 
the  petitioner  urged  that  the  decedent's  declarations 
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should  be  received  in  evidence ;  that,  even  if  not  admis- 
sible to  establish  t\xe/(zct  of  the  existence  or  non-exist- 
ence  of  the  will  of  1876  and  the/acts  connected  with  its 
loss  or  destruction, — ^if  it  had  been  lost  or  destroyed— 
they  were,  at  least,  competent  to  show  the  condition  of 
the  decedent's  mind  regarding  those  matters. 

The  Surrogate,  after  holding  the  question  under  ad- 
visement, delivered  the  following  opinion : 

n.  Parsons,  for  applioani, 

Geo.  G.  DbWitt,  Jr.  aikJ  Jambs  G.  Cabtkr,  fi^r  proponenit,  appo$ed, 

Thk  Subbogate. — ^In  the  matter  of  the  admissibility 
of  the  evidence  sought  to  be  introduced  at  the  close  of 
thp  last  hearing,  I  have  examined  the  cases  cited 
upon  the  briefs  of  counsel,  and  such  others  pertinent  to 
the  inquiry  as  I  have  been  able  to  discover.  The  recent 
utterances  of  the  English  courts  strongly  favor  the  views 
which  have  been  urged  in  behalf  of  this  petitioner. 
Those  views  are  also  supported  by  several  decisions  of 
judicial  tribunals  in  our  own  country.  In  passing,  how- 
ever, upon  the  question  in  dispute,  I  shall  content  my- 
self with  referring  to  such  cases,  and  such  only,  as  have 
been  determined  by  the  courts  of  the  State  of  New 
York.  Of  these,  the  earliest  which  has  fallen  under  my 
observation  is  Jackson  v.  KniflEen  {8  Johns.,  Sf)^  decided 
in  1806.  In  the  brief  presented  by  counsel  for  this 
petitioner  he  says,  in  commenting  upon  the  decision  ia 
the  case  just  cited,  that  the  declarations,  which  weie 
there  held  to  be  incompetent,  were  oflEered  as  evidence 
that  a  will  produced  and  shown,  to  have  been  validly 
executed  was  void,  and  he  insists  that,  in  substance,  that 
decision  amounted  only  to  this:   that  parol   evidence 
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is  inadmissible  to  prove  revocation.  That  was,  indeed, 
one  phase  of  the  decision,  bnt  there  was  another.  The 
decedent,  near  the  close  of  his  life,  had  earnestly  pro- 
tested that  the  paper  in  dispute  was  not  and  had  never 
been  his  will,  because  of  the  fact  that  it  had  been  ob- 
tained from  him  by  duress.  His  declaration  to  that 
effect  was  held  by  the  Supreme  court  to  be  incompet'ent 
evidence  of  the  fact. 

The  next  reported  case,  whose  determination  involved 
a  question  similar  to  that  now  under  discussion,  was 
Dan  V.  Brown  (^  Cow.^  483—1821)).  This  was  a  parti- 
tion proceeding,  in  which  certain  declarations  of  a  de- 
cedent respecting  the  revocation  of  his  will  had  been  re- 
ceived in  evidence,  though  apparently  not  under  objec- 
tion, by  Judge  Duer  at  the  Circuit.  Judge  Wood- 
worth,  in  reviewing  the  testimony,  says  :  "1  lay  no 
stress  upon  the  declarations  of  the  testator.  They  were 
made  long  after  the  execution  of  the  will,  and  shortlj- 
before  his  death.  They  are  not  evidence  unless  they 
related  to  the  res  gestco,^^ 

In  the  following  year  (1826),  the  Supreme  court  decid- 
ed Jackson  v.  Betts  (6  Cow.j  37T).  The  court  below  had 
refused,  under  objection,  to  admit  in  evidence  certain 
declarations  of  a  decedent  as  to  the  existence  and  where- 
abouts of  a  disputed  will.  It  was  held,  on  appeal,  that 
these  declarations  were  incompetent  evidence,  and  that 
they  had  been  properly  rejected.  It  is  stated  upon  Mr. 
Parsons'  brief,  in  the  present  proceeding,  that  the  deci- 
sion of  the  Supreme  court  in  Jackson  v.  Betts,  above 
cited,  was  unanimously  reversed  by  the  Court  of  Errors, 
in  Betts  V.  Jackson  {6  Wend,^  173),  Such  is  not  the 
fact.    The  decision  reversed  was  one  made  by  the  Su- 
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preme  court  in  a  later  case  of  Jackson  v.  Betts,  which 
is  reported  in  9  Cow.,  208.    By   its  judgment  in  the 
earlier  case  with  that  title,  the  Supreme  court  had  re- 
versed   the   judgment  of  the  Circuit  court,  and  had 
granted  a  new  trial.     The  cause  was  again  heard  and 
determined,  and  it  is  the  proceeding  upon  appeal  from 
the  second  judgment  that  is  reported  in  Jackson  v.  Betts 
{9  Cow,,  SOS).    The  question  now  under  discussion  was 
in  no  manner  involved  in  the  case  of  Betts  v.  Jackson, 
as  decided  by  the  Court  of   Errors.    In  conducting 
the  second  trial  at  the  Circuit,  the  parties  had  evidently 
acquiesced  in  the  decision  of  the  Supreme  court,  as  to 
the  inadmissibility  of  the  decedent's  declarations.    But 
the  Supreme  court  held,  upon  motion  for  a  third  trial, 
that  the  fact  that  a  will,  shown  to  have  been  executed 
by  the  decedent,  was  not  found  at  his  death,  although 
diligently  searched  for,  did  not  of  itself  raise  the  pre- 
sumption that  he  himself  had  destroyed  or  canceled  it, 
ani7rio  revocandi.    It  was  this  doctrine,  and  this  only, 
which  was  subsequently  overturned  by  the  Court  of 
Errors. 

To  the  question  now  before  the  Surrogate  no  allusion 
was  made,  by  any  member  of  that  tribunal  except 
Chancellor  Walworth.  He  said  {6  Wend.,  187,  188) : 
^^If  there  is  a  new  trial  in  this  case,  as  I  think  there 
must  be,  it  is  to  be  regretted  that  the  question  as  to  the 
admissibility  of  the  declarations  of  the  testator  to  rei)el 
or  to  confirm  the  presumption  that  the  will  had  been 
destroyed  by  him  is  not  in  a  situation  to  be  examined 
and  decided  by  this  court  before  the  new  trial  takes 
place.  The  Supreme  court  on  a  former  occasion  decid- 
ed that  tue  Circuit  Judge  had  correctly  rejected  evidence 
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of  the  declarations  of  the  testator  in  his  last  sickness, 
recognizing  the  then  existence  of  the  will,  and  directing 
as  to  the  place  where  it  might  be  found.  As  that  ques- 
tion could  not  be  raised  or  argued  in  this  cause,  I  have 
not  examined  the  subject  sufficiently  to  have  made  up 
a  definite  opinion  thereon.  And  probably  I  ought  not 
now  to  express  such  an  opinion,  even  if  I  had  no  doubts 
on  the  subject.  I  will,  therefore,  only  say  that,  in  the 
investigation  of  the  other  questions  in  this  cause,  I 
have  necessarily  been  compelled  to  look  into  this  sub- 
ject so  far  as  to  see  there  is  sufficient  doubt  as  to  the 
correctness  of  the  decision  of  the  Supreme  court  on  that 
point  to  authorize  them  to  direct  reargument  of  the 
question  if  it  shall  again  come  before  them."  He  then 
added  this  comment  :  *^The  frequent  insincerity  of 
testamentary  declarations,  and  the  great  danger  that 
the  real  meaning  of  the  testator  may  be  mistaken  or 
misrepresented  when  he  is  no  longer  able  to  explain 
what  he  meant,  must  in  general  render  such  declarations 
of  little  value  as  evidence.  But  they  are  sometimes  re- 
ceived to  explain  a  latent  ambiguity,  or  to  ascertain  the 
intention  of  the  testator  in  case  of  doubts  arising  from 
an  equivocal  act,  and  the  uniform  practice  of  the  Eng- 
lish testamentary  courts  has  been  to  receive  such  dec- 
larations to  strengthen  or  repel  the  presumption  that  a 
will  once  legally  executed,  but  not  found  at  the  death 
of  the  testator,  had  been  destroyed  by  him." 

In  the  case  of  Knapp  v.  Knapp  {10  N.  T.,  ^76—1851) 
evidence  was  introduced,  to  the  eflPect  that  the  testator 
had  declared  that  he  had  made  a  will,  and  that  he 
**had  it  safe,"  and  that  it  contained  certain  specified 
provisions  in  favor  of  one  of  the  parties  to  the  suit.    To 
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the  competency  of  tliat  evidence,  no  objection  seems  to 
have  been  made  at  the  trial.  The  fact,  therefore,  that 
it  was  considered  by  the  appellate  court  cannot  fairly 
be  regarded  as  any  sanction  of  its  admissibility.  The 
same  criticism  may  justly  be  made  upon  the  decision  of 
Surrogate  Bradford,  in  Bulkley  v.  Redmond  (^  Bradf^ 
£81—1853). 

Next  came  the  case  of  Waterman  v.  Whitney  {11 N. 
F.,  i57— 1854).  I  shall  reserve  for  later  consideration 
my  comments  upon  that  decision. 

In  1873,  the  Supreme  court  in  the  Fourth  Depart- 
ment decided  Sisson  v.  Conger  {1  T.  <fe  01,  66 Jj^.  The 
plaintiff  in  that  action  sought  to  establish  a  will  which 
had  been  destroyed  by  its  maker.  It  was  admitted 
that  such  destruction  had  taken  place,  but  it  was 
claimed  that  the  decedent  was,  at  the  time,  incapable  of 
revoking  his  will.  The  defendant  offered  to  prove  de- 
cedent's  after-declarations  respecting  the  circumstances 
of  the  destruction.  The  evidence  was  excluded,  and,  in 
the  judgment  of  the  General  Term,  the  exclusion  was 
proper. 

In  1877,  the  Court  of  Appeals  passed  upon  one  of  the 
phases  of  the  present  inquiry,  in  Cudney  v.  Cudney  {68 
iT.  F.,  1^8).  It  was  there  held  that,  where  a  decedent's 
will  is  claimed  to  have  been  procured  to  bo  executed  by 
undue  influence,  his  declarations  that  such  influence 
had  been  exerted  are  not  competent  evidence  to  prove 
the  fact,  but  that,  when  the  fact  of  the  exercise  of  such 
influence  has  been  otherwise  shown,  the  declarations 
are  admissible,  as  tending  to  indicate  the  effect  which 
the  exercise  of  such  influence  has  produced  upon  de- 
cedent's  mind.     The  views  expressed  by  the  Court  of 
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Appeals,  in  Cudney  v.  Cudney,  were  subsequently  reas- 
serted in  Horn  v.  Pullman  {72  IT.  71,  S69— 1878)^  and  in 
Marxv.  McGlynn  {88  m  T.ySST). 

Eighmy  v.  The  People  {79  N.  T.,  5^—1880)  is  cited 
by  the  petitioner's  counsel,  in  support  of  his  contention. 
Upon  examining  the  facts  of  that  case,  however,  it  ap- 
pears  that  the  declarations,  which  the  court  there  held 
to  have  been  properly  admitted  in  evidence,  were  decla- 
rations accompanying  the  act  of  destruction  of  the  will 
in  question,   and  were  manifestly  a  part  of  the  res 

gestm. 

In  Waterman  v.  Whitney  {supra\  Judge  Selden, 
pronouncing  the  opinion  of  the  Court  of  Appeals,  very 
fully  discusses  the  question  how  far  the  declarations  of 
a  decedent  are  admissible  in  proceedings  involving  the 
validity  of  an  instrument  purporting  to  be  his  will.  In 
reviewing  the  different  cases  in  which  such  declarations 
had  been  sought  to  be  put  in  evidence,  Judge  Selden 
makes  the  following  classifications :  1st,  where  such 
declarations  had  been  offered  to  show  the  revocation  of 
a  will  admitted  to  have  been  once  valid  ;  2nd,  where 
they  had  been  offered  to  impeach  the  validity  of  a  will 
for  duress,  or  because  of  fi-aud  or  imposition  practised 
upon  its  maker  ;  3rd,  where  it  had  been  claimed  that 
their  introduction  would  tend  to  throw  light  on  the 
question  of  the  decedent's  mental  capacity,  or  the  ques- 
tion whether  his  disputed  will  had  been  procured  by 
undue  influence.  This  classification  was  intended  to  be 
complete  and  exhaustive,  and  such  cases  as  the  one  at 
bar  are  manifestly  within  it.  I  see  no  reason  why  the 
question  of  the  admissibility  of  a  testator's  declarations 
to  show  the  revocation  of  his  will  should  not  be  tried 
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by  the  same  tests  as  the  question  of  the  admissibility  of 
a  testator's  declarations  to  show  non-revocation. 

In  Bibb  v.  Thomas,  cited  in  Judge  Seldex'  s  opinion, 
declarations  of  a  decedent  as  to  why  he  had  thrown  his 
will  into  the  fire  were  admitted,  for  the  purpose  of  show- 
ing that  he  intended  to  destroy  and  thus  to  revoke  it. 
With  a  view,  on  the  other  hand,  of  showing  the  absence 
of  such  intention,  declarations  of  a  testator  were  ad- 
mitted in  Doe  v.  Perks,  another  case  to  which  Judge 
Selden  refers :  ''I  consider,"  he  says,  after  discussing 
various  judicial  decisions,  "these  cases  as  establishing 
the  doctrine  that,  upon  the  question  of  revocation,  no 
declarations  of  the  testator  are  admissible,  except  such 
as  accompany  the  act  by  which  the  will  is  revoked,  such 
declarations  being  received  as  part  of  the  res  gestcBj  and 
for  the  purpose  of  showing  the  intent  of  the  act." 

In  regard  to  cases  falling  within  his  second  division, 
Judge  Selden"  says :  * '  Where  the  validity  of  a  will  is 
disputed  on  the  ground  of  fraud,  duress,  mistake  or  some 
similar  cause  aside  from  mental  weakness  of  the  testa- 
tor, I  think  it  equally  clear  that  no  declarations  of  the 
decedent  himself  can  be  received  in  evidence,  except 
such  as  were  made  at  the  time  of  the  execution  of  the 
wai,  and  are  strictly  part  of  the  res  gestae. 

A  broad  line  of  distinction  is  subsequently  drawn  by 
the  learned  Judge,  between  such  cases  as  fall  within  the 
first  or  second  of  the  three  divisions  he  has  established, 
and  such  as  range  themselves  under  division  three.  That 
division  is  confined  to  cases  where  the  subject  of  in- 
quiry is,  either  the  mental  capacity  of  the  decedent,  or 
his  susceptibility  to  undue  influence  and  control. 

The  law  of  New  York,  in  relation  to  this  branch  of 
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the  subject,  is  too  well  settled  to  require  discussion. 
Where  a  testator's  mental  condition  is  itself  the  very 
fact  to  be  ascertained,  his  words  are  of  course  compe- 
tent evidence;  and,  as  has  been  stated  already,  where  it 
is  claimed  that  a  testator  has  been  led  by  nndue  influ- 
ence to  make  and  execute  his  will,  it  is  competent  after, 
but  not  before,  evidence  has  been  given  of  the  actual 
exercise  of  such  influence,  to  show,  by  the  declaration 
of  the  testator,  what  effect  has  been  thereby  produced 
upon  his  mind. 

Now,  what  comes  of  applying  the  doctrine  of  Water- 
man v.  Whitney  to  the  facts  of  the  case  at  bar  ?  The 
decision  in  Betts  v.  Jackson  {supra)  seems  to  have  es- 
tablished conclusively,  as  the  law  of  this  State,  this 
proposition — that,  when  it  is  proved  that  an  instrument 
executed  as  a  will  cannot  be  found  after  the  death  of 
its  maker,  a  presumption  arises  that  it  was  revoked  by 
him  in  his  lifetime.  Such  is  the  presumption  here,  and, 
unless  it  shall  be  rebutted  by  this  applicant,  his  petition 
must  be  denied.  The  evidence  thus  far  introduced  has 
not  shown  that  the  will  of  1878  was  in  existence  when 
the  decedent  died,  or  that  it  had  been  previously  de- 
stroyed without  his  knowledge  or  approval,  or  that,  if 
destroyed  by  his  own  act,  or  procurement,  its  destruc- 
tion had  been  prompted  by  persuasion  of  any  other  per- 
son or  persons. 

Under  these  circumstances,  I  cannot  see  how  any 
declarations  he  may  have  made  to  the  witness  concern- 
ing the  will  of  1876  can  be  competent  or  material,  unless 
for  the  purpose  of  proving  the  very  fact  or  facts  to 
which  they  relate ;  and  that  they  are  not  admissible  for 
that  purpose  seems  to  me  to  be  established  by  the  cases 


634     CASES  IN  THE  SURROGATES'  COURTS. 

CABFBHTEU  Y.   CA.BPENTEB. 

above  cited,  and  especially  by  the  case  of  Waterman  v. 
Whitney.  I  must,  therefore,  decline  to  receive  those 
declarations  in  evidence. 


-^-^■t 


Orange  CouTnT.— Hon.  R.   C.    COLEMAN,    Surbo- 

GATE — ^February,  1884. 

Carpenter  v.  Carpenter. 

In  the  maiter  of  the  judicial  settleTnent  of  the  accov/ni 
o/'Phebe  H.  Carpenter,  as  execvirix  of  the  will 
of  Albert  Carpenter,  deceased. 

Though  tho  law  does  not  favor  partial  intestacy,  a  decedent  may. 

There  is  no  presumption,  where  one  makes  a  will,  that  ho  intends  to 
make  a  disposition  of  his  whole  estate  in  a  manner  different  from 
that  in  wliich  the  law  would  do  it ;  or,  where  the  will  does  not  in 
terms  make  a  complete  disposition,  that  he  has  not  in  mind  the  pro- 
visions of  the  law  as  to  the  undisposed  portion. 

The  gift,  by  a  will,  of  authority  to  one  nominated  as  executor  to  com- 
promise and  settle  claims,  is  not  evidence  of  an  intent  to  bestow  any 
greater  interest  in  the  estate  than  he  would  have  possessed  by  virtue 
of  the  mere  nomination  to  act  in  the  executorial  capacity. 

Testator's  will,  after  directing  the  payment  of  debts  and  funeral  ex- 
penses, provided  :  "I  give,  deviae  and  bequeath  to  my  wife,  C,  all 
my  personal  estate  that  I  may  be  possessed  of  at  the  time  of  my 
death,  consisting  of  whatever  it  may  be  at  that  time,  real  and  per- 
sonal, for  her  separate  use  and  benefit  during  her  natural  life,"  with- 
out any  provision  over.  It  further  appointed  C.  executrix,  and  au- 
thorized her  to  compound,  compromise  and  settle  all  claims  in  favor 
of,  or  against  the  estate ;  but  made  no  other  dispositiona.  Upon  an 
application  by  the  next  of  kin  to  compel  C.  to  account  as  executrix, 
she  contended  that  she  was  entitled  under  the  will  to  the  entire  es- 
tate, and  petitioners  had  no  sUUut  as  such.— 

BfsHd,  that  C.  took  a  life  estate  in  decedent's  property,  which,  after  her 
death,  would  pass  by  operation  of  law  to  his  heirs  and  next  of  kin. 

Petition   by  Albert  Cari)enter   and    others,   adult 
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children  and  next  of  kin  of  decedent,  to  compel  Phebe 
H.  Carpenter,  Ms  widow  and  the  executrix  of  his  will,  to 
account.    The  facts  appear  sufficiently  in  the  opinion. 

Dabwin  W.  Eshonb,  for  neeet  cf  kin, 
Jaiom  G.  Gbahax,  far  executrix. 

The  Sitbeogate. — This  is  a  compulsory  accounting, 
instituted  by  the  next  of  kin  of  deceased.  The  widow, 
who  is  also  the  executrix,  claims  to  be  entitled,  under 
the  will,  to  the  whole  estate,  and  that  the  petitioners 
have,  therefore,  no  standing  to  ask  for  an  accounting. 

The  will,  after  directing  the  payment  of  debts  and 
funeral  expenses,  reads  as  follows :  "I  give,  devise  and 
bequeath  to  my  wife,  Phebe  H.  Cari)enter,  all  my  per- 
sonal estate  that  I  may  be  possessed  of  at  the  time  of 
my  death,  consisting  of  whatsoever  it  may  be  at  that 
time,  real  and  personal,  for  her  separate  use  and  bene* 
fit  during  her  natural  life."  The  wife  is  then  appointed 
executrix,  and  authorized  and  empowered  to  com- 
pound, compromise  and  settle  all  claims  against  or  in 
favor  of  the  estate.  These  are  the  only  provisions  of 
the  will;  no  disposition  is  made  of  testator's  estate 
after  his  wife's  death.  The  testator,  at  the  time  of  his 
death,  was  carrying  on  a  small  grocery  business,  and 
was  the  owner  of  a  small  house  and  lot,  which  is  mort- 
gaged ;  his  widow  was  his  second  wife  ;  he  left  several 
children  by  his  first  wife,  who  are  all  adults,  and  no 
children  by  his  second  wife. 

It  is  claimed,  on  behalf  of  the  widow,  from  the  fact 
that  no  disposition  is  made  of  the  estate  after  her  death, 
and  that  she  is  the  sole  executrix,  with  power  to  settle 
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all  claims,  that,  notwithstanding  the  limiting  words 
^' for  her  separate  use  and  benefit  daring  her  natural 
life,"  the  testator  intended  by  his  will  to  dispose  of 
his  whole  estate ;  that  the  limiting  words  were  used  in- 
advertently, without  a  knowledge  of  their  legal  effect ; 
and  that  the  bequest  to  the  wife  is  an  absolute  one. 

Johnson,  senator,  in  Areson  v.  Areson  (5  DeniOy  J^BS)^ 
says  no  intendment  can  be  made,  contrary  to  the  plain 
and  usual  sense  of  the  words  of  a  will,  unless  other 
parts  of  it  show  that  the  testator  could  not  have  in- 
tended that  the  language  should  have  its  ordinary  ap- 
plication;  and  the  intent  of  the  testator  ought  to  appear 
plainly  upon  the  will  itself,  otherwise  the  heir  should 
not  be  disinherited. 

If  two  parts  of  a  will  are  irreconcilable  with  each  other 
the  last  part  is  generally  to  be  taken  as  evidence  of  the 
latest  intention  of  the  testator,  but  this  rule  is  only  aj)- 
plied  in  those  cases  where  the  two  provisions  are  totally 
inconsistent  with  each  other,  and  where  the  intention  of 
the  testator  cannot  be  otherwise  ascertained.  This  rule 
is  only  adopted  from  necessity,  to  prevent  the  avoiding 
of  both  provisions  for  uncertainty  (Roseboom  v.  Rose- 
boom,  15  MuUy  SlJj^).  I  have  stated  the  above  rules  and 
principles  for  construction  of  wills,  because  I  believe 
them  to  be  those  which  have  been  applied  by  the  courts  in 
a  number  of  cases,  where  the  gift  "  of  the  use,"  or  "  the 
income,"  or  *^  during  the  natural  life,"  has  been  held 
to  give  a  fee,  and  that  we  may  see  that  these  rules  can- 
not be  applied  in  this  case. 

AU  authorities  concur  in  this, — ^that  the  inten- 
tion of  the  testator  shall  control  in  the  con- 
struction of  wills,  and  that  the  law  does  not  favor  par- 
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tial  intestacy.  It  must  not  be  presumed,  however,  that, 
when  a  person  makes  a  will,  he  intends  to  make  a 
different  disposition  of  the  whole  of  his  estate  from  what 
the  law  would  do ;  or  that,  where  the  will  fails  in  terms 
to  make  a  complete  disposition  of  all  of  his  property, 
he  did  not  have  in  mind  the  provisions  the  law  makes 
Hs  to  that  part  not  mentioned  by  him. 

The  Revised  Statutes  provide  that  "  the  term  heirs, 
or  other  words  of  inheritance,  shall  not  be  requisite  to 
create  an  estate  in  fee ;  and  every  grant  or  devise  of 
real  estate,  or  any  interest  therein,  hereafter  executed, 
shall  pass  all  the  estate  of  the  grantor  or  testator,  un- 
less the  intent  to  pass  a  less  estate  or  interest^  sJiall  ap- 
pear by  express  ierms^  or  be  necessarily  implied  in  the 
terms  of  such  grant .^'^ 

Porter,  senator,  in  Areson  v.  Areson  {supra\  says 
that  the  Revised  Statutes  are  supposed  to  speak  the 
general  language,  and  to  carry  out  the  general  intention 
of  testators,  and  where  a  testator  intends  to  give  a 
less  interest  than  he  had  he  would  be  much  more  care- 
ful to  make  that  intent  manifest.  And  Judge  Talcott, 
in  Roseboom  v.  Roseboom  (supra),  says  that  the  testa- 
tor's intention,  in  harmony  with  which  a  will  is  to  be 
construed,  is  to  be  derived  from  the  language  of  the 
will,  and  is  not  to  be  founded  upon  any  outside  specu- 
lation as  to  his  motive,  or  to  be  raised  by  what  appears 
to  us  to  be  the  injustice  of  the  disposition  of  the  prop- 
erty which  the  will  clearly  indicates. 

I  do  not  think  that  the  authority  given  in  the  will  to 
compromise  and  settle  claims  is  any  evidence  of  an  in- 
tention to  give  any  greater  interest  in,  or  control  over, 
the  property  than  would  have  been  had  from  a  simple 
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nomination  as  executrix.  It  is  of  no  more  force  than 
the  direction,  also  mentioned  in  the  will,  to  pay  debts 
and  funeral  expenses.  These  powers  and  duties 
would  have  been  imposed  by  law,  by  the  appoint- 
ment as  executrix,  although  not  mentioned  in  the  wilL 
So  that  we  have,  in  this  case,  a  will  with  a  provision 
which,  by  itself,  is  of  plain  import,  and  about  which  a 
doubt  is  only  raised  in  the  mind  from  facts  outside  of 
itself,  that  is,  by  the  knowledge  that  the  will  does  not 
dispose  of  the  testator^  s  whole  estate,  if  the  words  are 
given  their  usual  meaning,  thus  raising  the  query: — did 
the  testator  intend  to  make  in  his  will  a  complete  dis- 
position of  all  his  estate  ? 

Now,  applying  rules  already  laid  down  for  the  con- 
struction of  wills,  courts  will  not  give  a  meaning  con- 
trary to  the  plain  and  usual  sense  of  the  words,  unless 
other  parts  of  the  will  make  it  necessary,  or,  hy  the 
wUly  another  intent  of  the  testator  is  to  be  gathered ; 
neither  of  these  conditions  exist.  It  can  only  be  sup- 
posed, therefore,  that  the  testator  intended  to  give  the 
use  and  benefit  of  his  estate  to  his  wife  during  her  nat- 
ural life,  and,  at  her  death,  the  corpus  of  the  estate  to 
pass,  by  operation  of  law,  to  his  next  of  kin  and  heirs 
at  law. 

In  some  of  the  reported  cases,  relied  upon  by  the 
counsel  for  the  widow,  where  personal  estate  only  was 
in  question,  from  its  nature  the  courts  seem  to  have 
adopted  a  somewhat  different  rule  ;  but  in  this  case  the 
provision  is  such  that  no  distinction  can  possibly  be 
made. 

The  application  for  the  accounting  is  sustained.. 
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Orange   CoxmrY. — ^Hon.   R.    C.  COLEMAN,  Surro- 
gate.— April,  1884. 

Wright  v.  Beirne. 
In  the  matter  of  the  estate  of  John  Beirne,  deceased. 

An  administrator  may,  at  any  time  before  he  has  distributed  the  assets  to 
claimants,  make  such  an  admission  of  tlie  validity  of  a  claim  as  will 
bind  him  and  aU  persons  interested  in  the  decedent's  estate. 

An  alleged  creditor  of  decedent's  estate  having  presented  a  petition, 
under  Code  Civ.  Pro.,  g  2726,  praying  for  an  accounting  by  the  admin- 
istrator, the  latter,  upon  the  return  of  the  citation,  filed  an  account 
showing  that  there  were  no  assets  applicable  to  the  alleged  claim, 
and  annexed  a  schedule,  stated  to  be  "  claims  of  creditors  presented," 
including  that  of  petitioner.  Upon  the  filing  of  the  report  of  the 
referee  to  whom  the  account  was  referred  disclosing  assets  applicable 
to  the  payment  of  debts,  respondent  served  on  petitioner  a  written 
notice  rejecting  her  claim.  At  this  time  he  had  held  the  claim  for  a 
year,  without  giving  notice  that  it  was  disputed. — 

BM,  that  the  administrator  was  estopped  from  disputing  the  claim, 
as  well  by  filing  an  account  upon  petitioner's  demand,  without 
contesting  her  right  to  compel  him  to  render  the  same,  as  by  his 
silent  retention  of  the  claim  after  presentation ;  and  that  a  decree 
must  be  entered  directing  payment  to  the  petitioner. 

The  analogy  between  an  "account  stated,"  as  between  debtor  and 
creditor,  and  an  account  filed  by  the  representative  of  a  decedent's 
estate  at  the  instance  of  a  claimant,  pointed  out. 

1%  9eem»,  that,  after  an  administrator,  by  filing,  at  the  instance  of  an 
all^ped  creditor,  an  account  including  the  latter's  claim,  has  for- 
mally admitted  the  validity  thereof,  the  Surrogate  may,  upon  suffi- 
cient cause  shown,  allow  the  record  of  the  proceedings  to  be 
amended  so  as  to  reinstate  the  accounting  party  in  a  position  to  dis- 
pute the  claim,  as  upon  an  application  to  open  a  decree  and  allow  a 
new  accounting. 

Petition  by  Mary  F.  Wright,  an  alleged  creditor  of 
decedent's  estate,  to  compel  Edward  C.  Beime,  the  ad- 
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ministrator  thereof,  to  render  and  settle  liis  account. 
The  special  proceeding  was  instituted  under  Code  Civ. 
Pro.,  §  2726.  The  facts  appear  sufficiently  in  the 
opinion. 

AHoe  Van  Ettek,  Jr.,  for  petitioner. 
T.  J.  &  J.  W.  ItYOTXffar  adminietrator. 

The  Surrogate. — ^In  this  case,  a  petition  was  filed  by 
a  creditor,  asking  for  an  accounting  by  the  administra- 
tor of  the  deceased.  On  the  return  of  the  citation, 
the  administrator  filed  an  account,  in  which  it  ap- 
peared that  there  were  no  assets  with  which  to  pay  the 
petitioner's  claim,  and  in  which  the  administrator  stated 
that  annexed  "are  claims  of  creditors  presented." 
Among  the  claims,  so  annexed,  is  the  claim  of  the  peti- 
tioner ;  to  this  account  the  petitioner  filed  exceptions ; 
a  reference  was  ordered  and  proof  taken  before  the 
referee,  both  parties  appearing  in  person  and  by  attor- 
neys. On  the  coming  in  of  the  report,  showing  additional 
assets  applicable  to  the  payment  of  debts,  the  adminis- 
trator served  the  petitioner  with  a  written  notice,  re- 
jecting her  claim. 

It  is  now  claimed,  on  behalf  of  the  administrator,  that 
the  petitioner' s  claim  is  disputed,  and  that  these  pro- 
ceedings should  be  arrested  and  held  to  await  a  legal 
disposition  of  the  claim  by  reference  under  the  statute, 
or  otherwise.  The  petitioner  says  it  is  too  late  to  dis- 
pute the  claim,  and  asks  that  a  decree  be  entered  set- 
tling the  administrator's  account,  and  directing  pay- 
ment of  her  claim,  or  so  much  of  it  as  she  may  be  en- 
titled to.  These  proceedings  were  not  taken  undei 
sections  2717  and  2718,  and  the  administrator  was  notj 
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therefore,   required  to  file  the  written   answer  there 
mentioned. 

The  question  before  the  Surrogate  is  whether  the  ad- 
ministrator can,  at  this  stage  of  these  proceedings,  dispute 
the  petitioner's  claim.  The  administrator,  at  any  time 
before  he  shall  have  made  distribution  to  claimants,  may 
make  such  an  admission  of  the  validity  of  the  debts  as 
will  bind  him  and  all  parties  interested  in  the  estate 
(McClellan,  Surr.  Prac,  US;  Matter  of  Phyfe,  6  N.  7. 
Leg.  Obs.,  331). 

Can  the  administrator  also  reject  a  claim  at  any  time 
before  distribution  ?  There  are  a  number  of  decisions 
in  the  books,  upon  the  subject  of  what  amounts  to  an 
admission  or  rejection  of  a  claim  by  an  administrator 
or  executor ;  they  do  not  help  us  in  this  case;  here  we 
have  an  unequivocal  rejection  in  form.  The  courts,  in 
passing  upon  the  question  of  whether  an  administrator 
has  admitted  or  rejected  a  claim,  seem  to  consider  the 
position  analogous  to  that  of  an  ordinary  account  stated, 
or  settled  between  two  individuals.  The  analogy,  while 
not  complete,  is  probably  near  enough  to  apply  the 
rules  of  law  in  the  one  case  to  the  other.  For  instance, 
a  creditor  may  be  permitted  to  gather,  from  acts  of  the 
administrator,  that  his  claim  has  been  admitted  so  as  to 
become,  in  a  sense,  an  account  stated ;  and  I  am  of  the 
opinion  that,  when  the  administrator  fijed  his  account, 
in  response  to  the  citation,  without  disputing  the  peti- 
tioner's claim,  he  so  admitted  it,  if  he  had  not  already 
done  so  in  his  account. 

In  Lockwood  v.  Thome  {18  ]S\  T.,  285)^  it  is  clearly 
decided  that  the  effect  of  an  account  stated  is  simply 
tjhat  of  an  admission  that  the  account  was  correct,  but 
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that  it  was  still  open  to  impeachment  for  mistakes  or 
errors,  and  that  it  was  not  an  estoppel;  so  that,  although 
this  may  be  an  acconnt  stated,  as  claimed  by  the  peti- 
tioner, yet  the  administrator  might,  for  cause  shown, 
be  permitted  to  dispute  the  petitioner's  claim ;  but  when 
the  administrator  came  into  this  court  and  failed  to 
dispute  the  petitioner's  right  to  compel  him  to  account, 
he  did  more  than  simply  admit  the  claim  as  an  account 
stated  ;  he  admitted  the  right  of  the  petitioner  to  com- 
pel him  to  account,  which  became  a  matter  of  record  of 
this  court ;  and  by  such  record  he  is  estopped  from 
disputing  the  claim. 

The  Surrogate  might,  upon  a  proper  case  being  pre- 
sented, allow  the  record  of  the  proceedings  to  be 
amended,  so  as  to  reinstate  the  administrator  in  his  po- 
sition at  the  return  of  the  citation,  the  same  as  upon 
a  proceeding  to  open  a  decree  and  allow  a  new  account- 
ing ;  but  while  the  record  remains  as  it  is,  the  adminis- 
trator must  be  held  to  be  estopped.  Then,  too,  the  pe- 
titioner, by  the  fact  that  the  administrator  has  held 
the  claim  for  a  year  without  giving  notice  that  it  was 
disputed,  was  warranted  in  instituting  these  proceed- 
ings, and  was  suffered  to  go  to  the  trouble  and  expense 
of  gathering  evidence  to  use  upon  the  reference,  for  the 
purpose  of  showing  additional  assets  belonging  to  the 
estate,  not  included  in  the  account.  This  should  also 
estop  the  administrator  from  now  disputing  the  claim. 

A  decree  will,  therefore,  be  entered,  adjusting  the 
administrator's  account,  as  filed,  and  directing  payment 
to  the  x^etitioner. 
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Orange  County.— Hon.   R.   C.   COLEMAN,   Sureo- 

GATE. — May,   1884. 

ESTERBROOK  V.  GARDNER. 

In  the  matter  of  the  application  for  probate  of  papers 
^propounded  a^  the  willy  and  codicils  thereto^  of 
Elizabeth  Gardner,  deceased. 

Testatrix,  a  widow,  died  in  January,  1884,  aged  79  years,  having  for 
years  lived  happily  in  the  family  of  her  daughter,  E.,  and  leaving  a 
will  executed  in  March,  1877,  and  two  codicils  executed  res];>ectively 
in  August,  1878,  and  May,  1879.  Until  December,  1878,  she  had  ever 
manifested  more  than  ordinary  strength  of  mind  and  resoluteness  of 
purpose,  but  after  a  severe  attack  of  paralysis,  suffered  in  that  month, 
she  was  much  broken  In  health  and  memory.  By  tho  second  codicil, 
testatrix  revoked  the  provisions  which  she  had  made  in  favor  of  R, 
and  gave  the  share  of  the  latter  to  testatrix's  son,  who  had  been  fully 
provided  for  by  her  husband's  will,  and,  for  that  reason,  omitted  from 
her  own.    Probate  of  the  second  codicil  was  disputed  by  E. 

There  was  no  evidence  of  undue  influence,  or  of  any  change  of  feeling  on 
the  part  of  testatrix  towards  E.,  or  of  the  circumstances  leading  to  or 
attending  the  execution  of  the  codicil,  or  of  her  having  mentioned 
either  an  intention  to  make  such  a  change  in  her  testamentary  dis- 
positions, or  her  having  done  so ;  nor  any  controlUng  evidence  of  the 
mental  condition  of  testatrix  at  the  time  thereof.  One  subscribing 
witness  had  died,  and  the  other  did  not  recollect  the  execution.  It 
did  appear  that,  even  after  her  attack,  testatrix  was  possessed  ordi- 
narily of  sufficient  capacity  to  enable  her  to  make  a  legal  disposition 
of  her  property  ;  while  not  infrequently  there  were  times  when  she 
could  not  have  done  so,  and  her  mind  was  so  feeble  that  she  might 
have  been  easily  influenced. — 

Bdd,  that,  in  view  of  the  circumstances,  including  the  unreasonable  and 
unnatural  dispositions  of  tho  codicil  in  question,  the  latter  could  be 
sustained  only  by  affirmative  evidence  that  it  had  been  fairly  made 
by  testatrix,  of  her  own  free  wilU  and  accorded  with  her  testamenv 
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aiy  intentions  otherwiso  expressed  ;  and  ihat,  for  the  lack  of  such 
evidence,  probate  must  be  denied. 
Blowry  v.  Silber,  2  Bradf,,  188— followed. 

Contest  over  the  admission  to  probate  of  a  paper  pro- 
pounded as  a  codicil  to  decedent's  will.  The  facts 
appear  sufficiently  in  the  opinion. 

Geo.  n.  Clabs,  for  executor  and  petitioner, 

L.  S.  STBBBrr,/(?r  Theron  Gardner  and  another, 

W.  C.  ANTHOHTy/or  Hannah  Esterhrook,  ecntestanL 

The  Subrogate. — Mrs.  Gardner,  at  the  time  of  her 
death,  was  about  79  years  of  age.  She  died  in  January, 
1884.  On  March  2nd,  1877,  she  made  her  will.  On  Au- 
gust 3rd,  1878,  she  made  a  codicil  to  the  will;  and  on  May 
6th,  1879,  she  made  a  second  codicil.  In  December,  187S, 
after  making  the  first  codicil  and  before  making  the 
second,  Mrs.  Gardner  had  a  severe  attack  of  paralysis. 
Before  this  time,  although  upwards  of  70  years  of  age, 
she  was  a  woman  of  more  than  ordinary  strength  of 
mind  and  resoluteness  of  purpose.  After  the  attack, 
she  was  broken  in  health,  her  memory  badly  affected, 
and  her  natural  forces  very  much  abated. 

By  the  second  codicil,  Mrs.  Gardner  disinherited  her 
daughter,  Mrs.  Esterbrook,  and  gave  the  portion,  given 
her  by  the  will,  to  her  son,  Theron  P.  Gardner,  to  whom 
she  had  given  nothing  by  the  will.  The  probate  of  this 
codicil  is  contested  by  Mrs.  Esterbrook. 

There  is  lacking,  in  this  case,  any  evidence  of  undue 
influence,  imposition  or  artifice ;  and  we  are  left  to  de- 
termine the  case,  unembarrassed  by  many  of  the  ques- 
tions usually  surrounding  such  cases.  But  we  are,  on 
the  other  hand,  unaided  by  any  evidence  as  to  the  cir- 
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cumstances  leading  to,  or  attending  the  execation  of  the 
second  codicil ;  we  have  only  the  naked  fact  of  its  ex- 
istence executed  in  due  form  of  law.  So  far  as  the  tes- 
timony shows,  its  existence  was  unknown  to  all  her 
children  until  after  her  death.  It  appears  to  have  been 
executed  at  the  law  office  of  James  W.  Taylor,  who  was 
employed  by  her  to  draw  it,  and  who  was  one  of  the  at- 
testing witnesses.  He  is  now  dead ;  his  clerk,  who  en- 
grossed it,  and  who  was  the  other  attesting  witness, 
evidently  has  no  recollection  of  the  circumstance.  Nor 
is  there  any  evidence  of  a  change  of  feeling  on  the  part 
of  Mrs.  Gardner  towards  her  daughter,  Mrs.  Esterbrook, 
after  the  making  of  the  will ;  on  the  contrary,  she  con- 
tinued to  make  her  home  with  the  latter  until  her 
death,  as  she  had  done  ever  since  the  death  of  her  hus- 
band—happily and  contentedly,  as  I  think,  is  clearly 
established  by  the  preponderance  of  evidence.  In  fact, 
there  is  an  entire  absence  of  any  reason,  so  far  as  we 
can  judge,  for  making  the  change  which,  thus  unex- 
plained, is  a  most  unexpected,  unreasonable,  and,  under 
the  circumstances,  most  unnatural  one  for  her  to  make. 

The  testatrix  might,  unbiassed  by  any  improper  in- 
fluences, notwithstanding  her  age  and  infirmities,  if  she 
possessed,  at  the  time,  sufficient  mind  to  comprehend 
her  plans,  the  natural  relations  she  bore  to  those  with 
whom  she  was  connected,  and  the  condition  and  amount 
of  her  property,  with  memory  sufficient  to  retain  those 
plans  long  enough  to  have  them  embodied  in  a  will, 
make  such  disposition  as  she  desired  of  her  property, 
although  such  disposition  was  unreasonable  or  unnat- 
ural. 

But  while  such  a  disposition  may  be  made,  under 

Vol.  IL— «5. 
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such  circamstances,  by  a  verj  feeble  mind,  it  must  have 
been  the  act  of  a  sound  mind,  or  it  is  not  the  proper  act 
of  the  person  making  it.  So,  if  a  x)erson,  in  a  moment 
of  despondency,  or  at  a  time,  when,  from  some  local' 
cause,  such  as  an  interference  with  the  free  working  of 
the  mind  by  the  stoppage  of  a  blood  vessel  in,  or  lesion 
of  the  brain,  the  understanding  becomes  perverted  and 
unbalanced,  does,  even  voluntarily,  that  which,  in  his 
right  minded  moments,  he  would  not  have  done,  the 
law  will  not  give  force  to  the  act,  and  will  protect  him 
from  it. 

We  have  no  direct  evidence,  as  to  the  condition  of 
Mrs.  Gardner*  s  mind  at  the  time  of  the  execution  by 
her  of  the  second  codicil,  which  I  consider  at  all  con- 
trolling. 

Mr.  Sterrit  testifies  in  a  general  manner,  without  any 
present  recollection  whatever  on  the  subject,  from  his 
habit  of  testing  people's  minds,  whose  wUls  he  is  about 
to  sign  as  a  witness,  that  she  was  of  sound  mind  at  the 
time. 

From  the  whole  tenor  of  her  conduct,  I  cannot  be- 
lieve that  Mrs.  Gardner  ever  realized  that  she  had,  at 
any  time,  executed  a  codicil  by  which  she  had  disinher- 
ited the  daughter  with  whom  she  lived  happily,  and 
from  whom  she  expected  shelter  and  protection,  and 
had  given  the  share,  so  taken  away  to  one  whom,  when 
in  a  state  of  health,  she  considered  to  have  been  fully 
provided  for  by  her  husband's  will,  and  had,  for  that 
reason,  omitted  from  her  own.  There  is  no  evidence  of 
her  having  mentioned  to  any  one  either  an  intention  to 
make  such  a  change  in  the  disposition  of  her  property, 
oj:  that  she  had  done  so. 
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I  am  of  opinion  that  Mrs.  Gardner,  even  after  she  suf- 
fered from  the  attack  of  paralysis,  was  possessed,  ordi- 
narily of  sufficient  testamentary  capacity  to  have  made 
a  legal  disposition  of  her  property ;  but,  from  the  tes- 
timony, I  must  also  conclude  that  there  were,  not 
infrequently,  times  when  her  mind  was  in  such  a  condi- 
tion, that  she  could  not  have  done  so  ;  and  that,  during 
nearly  the  whole  of  that  period,  her  mind  was  so  feeble 
that  she  could  have  been  most  easily  influenced  by  any 
I)er8on  in  whom  she  reposed  confidence.  Under  these 
circumstances,  it  has  been  held  that,  to  sustain  a  testa- 
mentary disposition,  it  should  be  affirmatively  proved 
to  have  been  fairly  made,  to  have  emanated  from  the 
testator  of  his  own  free  will  and  to  have  accorded  with 
his  testamentary  intentions,  otherwise  expressed 
(Mowry  v.  Silber,  S  Brad/.,  133;  1  Jarm.  on  Wills,  30). 

Now,  however  it  may  have  been,  whether  this  codicil 
was  executed  by  Mrs.  Gardner  while  in  a  state  of  mental 
alienation,  or.  from  some  undue  influence,  I  am  satisfied 
that  it  was  never  her  purpose  or  intention,  while  in  a 
sound  and  disposing  mind,  to  have  made  such  an  instru- 
ment, and  therefore  reject  the  whole  from  probate. 

Decreed  accordingly. 
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Otsego   County.— Hon.  A.  C.   TENWANT,    Subro- 
gate.— ^May,  1884. 

Kenton  v.  Talbot. 

In  the  matter  of  the  disposition  of  the  real  property  of 
Leander  J.  Wing,  deceased^  for  the  payment  of 
his  debts. 

Code  Civ.  Fro.,  §  2798,  prescribing  the  order  of  distribation  of  the  pro* 
ceeds  of  a  sale,  etc.,  of  a  decedent's  real  properly,  for  the  payment  of 
his  debts,  applies  as  well  to  a  case  where  all  his  real  property  has 
been  disposed  of,  as  to  one  where  only  a  part  is  affected. 

Under  subd.  7  and  8  of  that  section,  debts  established  and  recited  in  the 
first  decree  are  entitled  to  a  preference,  in  payment,  over  those  es- 
tablished by  the  supplementary  decree,  although  all  the  real  property 
has  been  sold,  and  the  proceeds  of  sale  do  not  suffice  to  pay  the  for* 
mer  class  of  debts  in  f  ulL 

This  was  a  special  proceeding,  instituted  by  the  ad- 
ministrators of  decedent's  estate,  to  procnre  a  decree 
directing  his  real  proi)erty  to  be  disposed  of  for  the 
payment  of  his  debts.  Newell  N.  Talbot  and  other 
creditors  proved  debts  recited  in  the  first  decree.  Fur- 
ther facts  are  stated  in  the  opinion. 

H.  W.  ATiiBflWOBTH,/cv  adndnigtratan. 

H.  Btubgib,  for  Kenyon  and  Basaett,  erediton. 

The  Subrogate. — ^This  is  a  proceeding,  under  title  6 
of  chapter  18  of  the  Code  of  Civil  Procedure,  for  the 
disposition  of  the  real  property  of  Leander  J.  Wing,  a 
decedent,   for  the  payment  of  his  debts.    The  only 
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question  here  presented  arises  upon  the  distribution  of 
the  proceeds  of  the  sale.  Upon  the  first  hearing,  num- 
erous creditors  of  the  estate  of  said  decedent  appeared 
before  the  Surrogate  and  established  their  debts,  which 
were  recited  in  the  first  decree  herein,  bearing  date  Dec- 
ember 24th,  1883.  The  amount  of  such  debts,  without 
including  those  afterwards  by  leave  of  the  court  proven 
as  upon  said  first  hearing,  is  $5,181.73.  The  Surrogate, 
in  and  by  said  first  decree,  directed  all  of  the  real  prop- 
erty of  which  the  said  decedent  died  seized  to  be  sold 
for  the  purpose  of  paying  the  said  debts  established  and 
recited  therein. 

All  of  the  real  property  of  said  decedent  was  sold  on 
February  16th,  1884,  for  the  sum  of  $1,750,  which  has 
been  paid  into  this  court.  At  the  time  and  place  desig- 
nated in  the  notice  of  distribution  of  said  proceeds, 
which  was  published  pursnant  to  §  2787,  Gideon  Ke'nyon 
and  H.  D.  Bassett,  creditors  of  the  estate,  appeared  and 
established  their  debts  under  §  2788,  and  the  same  as 
established  were  recited  in  the  supplementary  decree 
then  made  and  entered. 

It  will  be  observed  that  the  proceeds  of  the  sale  of 
the  decedent's  real  property  are  insufficient  to  pay  in 
full  the  debts  established  upon  the  first  hearing,  and  re- 
cited in  the  first  decree.  The  creditors,  Kenyon  and  Bas- 
sett, whose  debts  were  established  by  the  supplement- 
ary decree,  insist  that  the  creditors  whose  debts  are  re- 
cited in  the  first  decree  have  no  preference  over  them, 
but  that  all  the  creditors  of  the  estate  who  have  estab- 
lished their  demands,  whether  recited  in  the  first  or  in 
the  supplementary  decree,  are  entitled  to  share  pro 
rata  in  the  proceeds  of  decedent's  real  estate. 
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Their  learned  counsel  argues  that,  by  a  proi)er  con- 
struction of  the  Code,  the  debts  established  and  recited 
in  the  first  decree  are  not  preferred  over  those  proven 
after  the  sale  and  enumerated  in  the  supplementary  de- 
cree, except  where  only  a  part  of  the  decedent's  real  pro- 
perty is  sold  under  the  first  decree;  and  that  §  2793,  subd. 
7  and  8,  have  no  reference  to  a  case  like  the  one  at  bar, 
where  all  of  the  decedent's  real  property  has  been  sold, 
and  the  proceeds  thereof  are  insufficient  to  pay  even  the 
debts  established  upon  the  first  hearing. 

The  contention,  therefore,  involves  a  construction  of 
§  2793  of  the  Code  of  Civil  Procedure.  I  have  been 
unable  to  find  any  adjudication  upon  this  question,  and 
hence  must  base  my  opinion  upon  the  verbiage  of  the 
section,  in  the  light  of  the  other  sections  applicable  to 
these  proceedings.  Manifestly  §  2793  applies  as  well 
to  the  distribution  of  the  proceeds  where  the  whole  of 
decedent's  real  property  has  been  sold  as  a  part.  The 
language  is :  ^'  Money  paid  into  the  Surrogate's  court  as 
prescribed  in  this  title  must  be  distributed  by  the  sup- 
plementary decree  in  the  following  order ;"  obviously 
designed  to  cover  every  case,  admitting  of  no  limitation 
or  exception  whatever.  This  section  requires,  in  posi- 
tive, and  as  I  think  unequivocal  language,  the  debts  es- 
tablished and  recited  in  the  first  decree  to  be  paid  in 
full,  before  any  of  the  proceeds  can  be  applied  in  liquid- 
ation of  those  established  by  the  supplementary  decree, 
After  directing,  in  a  specified  order,  certain  sums  to  be 
paid  from  the  proceeds,  subdivision  7  provides :  "  Out 
of  the  remainder  must  be  paid  in  full  the  other  debts, 
which  were  established  and  recited  in  the  first  decree, 
and  were  not  rejected  upon  the  second  hearing."    The 


OTSEGO  COUNTY,  MAY,  1884  551 

XSHTOH  Y.   TALBOT. 

next  subdivision  (8)  reads  as  follows :  "  Out  of  the  re- 
mainder of  the  money,  must  be  paid,  in  Uke  manner, 
the  debts  first  established  by  the  supplementary  decree 
or  so  much  thereof  as  the  remainder  will  pay." 

A  careful  examination  of  the  various  sections  relating 
to  these  proceedings,  and  of  Mr.  Throop's  notes  thereto, 
discloses  the  fact  that  the  creditors  who  prove  their 
debts  upon  the  first  hearing  are,  as  a  class,  preferred  in  the 
distribution  of  the  proceeds,  over  those  whose  debts  are 
established  by  the  supplementary  decree  after  the  sale. 
One  of  the  facts  necessary  to  be  proven  for  granting  the 
original  or  first  decree  is  that  the  personal  property  of 
the  decedent  is  insufficient  for  the  payment  of  the  debts 
as  established  thereby  (subd.  6,  §  2759).  This  decree  is 
made  with  reference  to,  and  for  the  purpose  of  paying, 
the  debts  and  funeral  expenses  of  the  decedent  as  estdb- 
lisTied  in  the  decree^^  (§  2761).  Section  2765,  as  to 
the  form  of  the  decree,  provides  that  it  "must  direct 
that  a  mortgage,  lease  or  sale  thereof,  for  the  purpose 
of  paying  the  debts  or  funeral  expenses  established  hy 
the  decree^  be  made,"  etc. 

Where  the  executor  or  administrator  fails  to  give  the 
bond  required  by  §  2766,  the  Surrogate  must  appoint  a 
disinterested  freeholder  to  execute  the  decree,  giving 
**  preference  to  a  competent  person  nominated  by  the 
creditors  whose  debts  hane  been  established^  or  a  ma- 
jority of  them  in  number  and  amount"  (§  2767). 

Mr.  Throop,  in  his  notes  to  §  2793,  states  that  subd. 
7  was  taken  from  §§  38,  89  and  73  of  the  Revised  Stat- 
utes, without  material  change,  except  by  the  addition 
of  the  words  which  connect  the  provision  with  subd.  8, 
and  by  the  insertion  of  the  provision  referring  to  the 
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order  of  preference  among  creditors.  He  further  says 
tliat  subd.  8  is  new,  and  applies  to  creditors  who  come 
in  after  the  sale  as  provided  by  §  2788.  He  insists  that 
the  regulation  "rests  upon  plain  principles  of  justice, 
especially  in  view  of  the  amendments  to  the  preceding 
sections,  giving  to  any  creditor  the  right  to  institute 
original  proceedings ;  of  his  right,  which  the  amend- 
ments preserve,  to  come  in  at  any  time  before  decree 
when  proceedings  have  been  instituted  by  another 
creditor  ;  of  the  great  publicity  required  at  every  step 
before  the  decree ;  and  of  the  embarrassments  which 
will  result  from  debts  subsequently  proved,  if  there  is 
any  deficiency.  Under  such  circumstances  credi- 
tors who  neglect  to  come  in  till  after  the  decree 
should  be  postponed,  even  where  no  other  property  re- 
mains, to  those  who  have  been  diligent  to  prove  their 
debts  in  season,  and  have  x>erhaps  borne  the  expense  and 
labor  of  the  proceedings"  (Throop's  notes  to  §  2793). 

It  seems  to  me  that  this  note  of  the  commissioners, 
aside  from  the  express  language  of  the  section  itself, 
very  clearly  indicates  that  a  preference  to  the  creditors 
proving  their  claims  upon  the  first  hearing,  over  thoso 
established  by  the  supplementary  decree,  was  intended. 

I  have,  therefore,  arrived  at  the  conclusion  in  this 
case — ^the  proceeds  to  be  distributed  being  insufliclent 
after  the  payment  of  the  expenses  and  costs  of  this  pro- 
ceeding, the  dower  interest  of  the  widow,  etc.,  to  satisfy 
in  full  the  debts  established  and  recited  in  the  first  de- 
cree— that  the  creditors  who  proved  their  debts  after  the 
sale,  and  are  set  forth  In  the  supplementary  decree,  are 
not  entitled  to  share  In  the  distribution  of  said  proceeds. 
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Otsego  County.— Hon,  A.   C.    TENNANT,    Subro- 
gate.— June,  1884. 

Hodge  v.  Leaning. 

In  the  matter  of  the  estate  of  Ada  line  Town,  deceased. 

IT.  8.  R.  S.,  §§  ASm,  4698,  specify  the  cases  in  which  officers  and  priyates 
of  the  armj  and  navy  shall  be  entitled  to  receive  a  pension.  Section 
4703  provides  that,  if  any  person  embraced  within  the  provisions  of 
the  two  first  named  sections  dies  under  circomstonccs  which  wonld 
have  entitled  him  to  an  invalid  pension  had  he  been  disabled,  his 
widow,  or,  if  there  be  no  widow,  or  in  case  of  her  death  without 
payment  of  any  part  of  the  pension,  his  child  or  children  under  IG 
years  of  age  shall  be  entitled  to  receive  the  same  pension  as  the  hus- 
band or  father  would  have  been  entitled  to  had  he  been  totally  dis- 
abled, to  commence  from  the  death  of  the  latter,  and  to  continue  to 
the  widow  during  her  widowhood,  and  to  his  child  or  children  untU 
they  severally  attain  the  age  of  sixteen  years. 

T.»  a  soldier  in  the  U.  B.  army  died  in  1874,  leaving  a  widow,  the  de- 
cedent, and  two  children  aged  one  and  three  years,  respectively. 
Decedent,  after  T.'s  death,  applied  for  and  obtained  a  i)cnsion,  as  his 
widow,  and  died  In  1880»  leaving  sud  children  her  surviving,  and 
about  $1,000,  unexpended  pension  moneys,  which  she  had  received 
during  her  lifetime,  and  which  constituted  substantially  the  only 
propcarty  in  her  posBCSsion  at  the  time  of  her  death.  In  May,  1884, 
a  creditor  of  deoMlent  who  had  obtained  a  judgment,  for  the  amount 
of  her  claim,  against  decedent's  executor,  applied  under  Code  Civ. 
Fm.9  S  ^'^'^»  ^^'  ^  decree  directing  payment  thereof.— 

BMt  that  the  money  mentioned,  which  was  in  the  executor*s  hands,  con- 
stituted no  part  of  the  assets  of  decedent's  estate  and  so  could  not 
be  applied  in  payment  of  the  widow-pensioner's  debts,  and  that  the 
i^Iication  must,  tberef oie,  be  denied. 

Petition  by  Addie  Hodge,  a  creditor  of  decedent's 
estate,  imder  Code  Cir.  Pro.,  §  2717,  to  compel  pay- 
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ment  of  her  debt ;  opposed  bj  John  K.  Leaning,  the 
execator»    The  facts  apx)ear  sufficiently  in  the  opinion. 

L.  8.  UssuYfforpeUtiimer. 
Jahxb  a.  LYiTBfi,  for  execuior. 

The  Subbogatx. — ^Elisha  Town,  a  soldier  of  the  war 
of  the  rebellion,  died  in  the  year  1874,  leaving  a  widow, 
Adaline  Town,  and  two  children,  !Nera  L.  and  Nina  K 
Town,  him  surviving.    The  widow,  after  his  death,  ap- 
plied to  and  obtained  from  the  Gk>vemment  of  the 
United  States  a  pension  amounting  to  the  sum  of  about 
$1,300,   as  the  widow  of  said  soldier.     In  1880  said 
widow  died,  leaving  her  surviving  said  children,  who 
are  still  living,  and  whose  ages  at  this  time  are  ten  and 
thirteen  years,  respectively.    At  the  time  of  her  death, 
she  had  in  her  possession  $1,060  of  said  pension  money, 
w^hich  had  not  been  exchanged  for  other  property,  nor 
used  by  her  in  any  manner,  and  which,  with  a  few  arti- 
cles of  household  furniture  of  trifling  value,  constituted 
all  the  property  of  any  kind  owned  by  her  at  the  time 
of  her  death.    On  May  13th,  1884,  the  petitioner  ob- 
tained in  the  Supreme  Court  a  judgment  amounting  to 
the  sum  of  $312.87,  damages   and  costs,  against  the 
executor  of  the  last  will  and  testament  of  said  widow, 
for  and  on  account  of  a  debt  owing  by  her  when  she 

died. 

On  July  13th,  1880,  the  executor  filed  an  inventory 
of  the  personal  property  of  the  decedent,  which  i)erBonal 
property  consisted  exclusively  of  said  pension  money, 
$1,060,  and  which  embraces  the  only  assets  or  funds  of 
the  estate,  now  in  his  hands. 

The  petitioner,  having  received  no  payment  upon  her 
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debt  or  judgment,  now  applies  to  this  coxtrt,  under 
§  2717  of  the  Code,  to  compel  the  executor  to  pay  the 
same.  The  executor  makes  answer  that  said  pension 
money  now  in  his  hands  is  exempt  from  the  payment 
of  the  debts  of  the  deceased,  and  that  the  same,  as 
matter  of  law,  must  enure  to  the  benefit  of  said  soldier's 
infant  children. 

Careful  examination  of  the  question  thus  presented 
has  led  me  to  the  conclusion  that  this  pension  money, 
now  in  the  executor's  hands  is  not  liable  to  be  applied 
to  the  payment  of  the  pensioner' s  debts.  I  am  of  the 
opinion  that,  as  against  the  soldier,  his  widow  or  chil- 
dren under  sixteen  years  of  age,  pension  money  cannot 
be  involuntarily  applied  in  payment  of  the  pensioner's 
debts,  either  in  his  lifetime  or  after  his  death. 

The  policy  of  the  government,  in  granting  pensions 
to  soldiers  who  become  disabled  in  the  military  service, 
and  to  their  natural  and  civil  dependants,  namely  their 
widows  and  minor  children,  is  not  founded  upon  any 
legal  liability,  but  proceeds  from  a  moral  obligation  to 
furnish  to  them  the  means  of  support  and  maintenance 
rendered  necessary  by  said  disability.  In  bestowing 
these  gratuities  upon  the  soldier,  and  upon  those  whom 
he  is  bound  in  law  to  support,  Congress  very  clearly 
possesses  the  right  to  declare  the  conditions  under  which 
the  same  should  be  made  and  to  regulate  their  applica- 
tion to  the  benign  purposes  for  which  the  same  are 
given.  One  of  these  conditions  and  limitations,  imposed 
in  granting  the  pension  is  that  it  should  be  devoted  to 
the  direct,  personal  benefit  of  the  soldier,  and,  upon  his 
death,  of  his  widow  or  minor  children,  and  that  it 
should  be  secure  from  the  pensioner's  debts. 
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It  seems  to  me  that  sach  intent  on  tJie  part  of  Con- 
gress is  manifested  very  clearly  by  the  language  em- 
ployed in  the  several  acts  relating  to  pensions.  The 
pensioner  is  carefully  protected,  by  stem  provisions,  in 
the  personal  enjoyment  of  his  pension,  and  the  rights 
or  claims  of  his  creditors  are  not  only  ignored  but  ex- 
pressly negatived  in  those  acts. 

Section  4747  of  the  Revised  Statutes  of  the  United 
States  provides:  "  No  sum  of  money  due  or  to  become 
due  to  any  pensioner  shall  be  liable  to  attachment,  levy 
or  seizure,  by  or  under  any  legal  or  equitable  process 
whatever,  whether  the  same  remains  with  the  pension 
office,  or  any  officer  or  agent  thereof,  or  is  in  course  of 
transmission  to  the  x)ensioner  entitled  thereto,  btU  shall 
enure  whoUyto  the  benefit  of  stich  pensioner y  See, 
also,  to  same  efEect,  §  1393  of  the  Code  of  Civil  Pro- 
cedure. 

In  order  to  protect  the  pensioner  agamst  an  unwise  or 
improvident  disposition  of  his  pension,  and  to  preserve 
the  same  to  him,  it  is  declared  that  every  "pledge, 
mortgage,  sale,  assignment  or  transfer  of  every  right, 
claim  or  interest  in  any  pension  which  has  been  or  may 
hereafter  be  granted  shall  be  void  and  of  no  effect" 
(U.  S.  R.  S.,  §  4746).  Upon  the  death  of  the  soldier,  his 
widow,  or,  in  the  event  of  her  death,  his  child  or  chil- 
dren under  sixteen  years  of  age,  are  entitled  to  re- 
cover and  receive  the  pension  from  the  government  (id., 
§4702), 

That  such  was  the  intent  of  Congress,  I  think  is  still 
more  clearly  indicated  by  the  verbiage  of  §  4718,  which 
reads  as  follows  :  "If  any  pensioner  has  died,  or  shall 
hereafter  die,  or  if  any  person  entitled  to  a  pension 
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haying  an  application  therefor  pending,  has  died  or 
shall  hereafter  die,  his  widow,  or,  if  there  be  no  widow, 
the  child  or  children  of  snch  person  nnder  the  age  of 
sixteen  years,  shall  be  entitled  to  receive  the  accrued 
pension  to  the  date  of  the  death  of  snch  person.  Siuih 
accrued  pension  shall  not  he  considered  as  a  part  of 
the  assets  of  the  estate  of  the  deceased^  nor  liable  to  he 
applied  to  the  payment  of  the  debts  of  said  estate^  in 
any  case  whoieaer^  but  shall  inure  to  the  sole  and  ex- 
clusive benefit  of  the  widow  or  chitdren;  and  if  no 
widow  or  child  survive,  no  payment  whatsoever  of  the 
accrued  pension  shall  be  made  or  allowed,  except  so 
much  as  may  be  necessary  to  reimburse  the  person  who 
bore  the  expenses  of  the  last  sickness  and  burial  of  the 
decedent  in  cases  where  he  did  not  leave  sufficient  assets 
to  meet  such  expenses." 

Moreover,  it  has  been  adjudged  under  the  pension 
act  of  June  19th,  1842,  similar  in  its  provisions  to  the 
one  under  which  this  pension  was  obtained,  that  if  any 
pensioner,  who  is  a  widow,  die  leaving  children,  each  is 
entitled  to  an  equal  share  of  the  amount  of  pension  due 
at  the  time  of  the  death,  as  a  distributive  share  of  his 
or  her  mother's  estate,  free  from  all  claims  upon  it  by 
the  creditors  of  the  mother  (Shirley  v.  Walker,  31 
Me.^  6^1 ;  Fogg  v.  Perkins,  19  N.  J?".,  101 ;  see,  also, 
Williams  v.  Hall,  S3  Tex.^  Z12).  The  cases  in  Massa- 
chusetts, Foot  V.  Knowles  (-^  Metc.^  386),  and  Slade  v. 
Slade  {11  Cush.y  466),  where  it  was  held  that  the  executor 
of  the  last  will  and  testament  of  a  deceased  widow  pen- 
sioner was  entitled  to  receive  the  pension,  as  against 
her  childreu,  are  not  in  conflict,  because,  in  neither  of 
those  cases,  were  the  rights  of  creditors  involved  or  con- 
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sidered.  In  the  Foot  case,  on  page  389,  the  court  say : 
**Nor  is  there  any]  suggestion  that  a  recovery  here  is 
sought  for  at  the  instance  or  for  the  benefit  of  the  credi- 
tors of  the  pensioner." 

The  right  of  the  pensioner  to  hold  and  enjoy  his  pen- 
sion, to  the  utter  exclusion  of  his  creditors,  rests  upon 
more  secure  and  higher  grounds  than  a  mere  exemption, 
to  be  insisted  upon  or  waived,  as  he  may  choose.  It  is 
granted  to  him  as  a  voluntary  gift  from  the  Government, 
coupled  with  a  positive  prohibition  that,  under  no  cir- 
cumstances whatever,  shall  it  be  liable  to  the  payment 
of  the  debts  of  him  who  receives  it,  and  the  express  di- 
rection that  it  shall  enure  to  the  benefit  of  the  pensioner, 
and  of  those  who  are  dependent  upon  him  for  support. 

Entertaining,  as  I  do,  these  views,  I  do  not  think  it  is 
necessary  to  pursue  the  inquiry  further,  and  examine 
the  question  in  the  light  of  the  pension  money  being 
simply  exempt.  Even  in  that  asi)ect,  there  are  cogent 
reasons  for  holding  this  pension  money  inapplicable  to 
the  payment  of  the  decedent's  debts.  The  law  of  ex- 
emptions is  said  to  be  founded  on  just  views  of  hxmian 
generosity,  and  should  be  liberally  construed  in  favor 
of  the  debtor  and  his  family  (Wilcox  v.  Hawley,  31 N. 
r.,  6i8-657;  Shaw  v.  Davis,  65  Barb.,  389;  Lockwood 
V.  Tounglove,  27  Barb.^  605 ;  Van  Buren  v.  Loper, 
29  Barb.,  389;  Gilman  v.  Williams,  7  Wise,  S£9). 
The  exemption  provided  by  the  statute  is  not  excln- 
sively  for  the  benefit  of  the  owner  of  the  exempt  prop- 
erty ;  it  is  mainly  that  the  family  for  which  he  pro- 
vides may  not  be  stripped  of  aU  means  of  support,  and 
cast  as  paupers  upon  the  community  (Wilcox  v.  Haw- 
ley, 31 N.  r.,  667 ;  Kneettle  v.  Newcomb,  22  N.  F.,  2iS). 
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And  hence  it  has  been  decided  that,  when  property  is 
exempt  from  seiznre  and  sale  npon  execution  in  the 
lifetime  of  the  judgment  debtor,  it  continues  thus  ex- 
empt after  his  death,  for  the  benefit  of  his  widow  and 
minor  children  (Vedder  v.  Saxton,  4^  Barb.,  188). 

For  the  foregoing  reasons  these  proceedings  should 
be  dismissed  without  costs  against  the  petitioner. 


i»»  ■ 
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ROGATB. — ^May,  1881. 

CORBIN  V.  WeSTOOTT. 

Jn  the  mailer  of  the  judiciaZ  settlement  of  the  account 
of  John  Lyon,  as  general  guardian  of  the  person 
and  property  of  Jesse  F.  Westoott,  an  infant. 

The  provision  of  Code  Oiv.  Pro.,  §  2481,  subd.  6,  that  a  Burrogate's 
power  to  open  or  Bet  aside  a  decree  of  his  court  "must  be  exercised 
only  in  a  like  case  and  in  the  same  manner  as  a  court  of  record  and 
of  general  jurisdiction  exercises  the  same,"  subjects  him  to  the  limi- 
tations, as  to  time,  imposed  by  id.,  §g  1282,  1290,  with  respect  to 
motions  to  set  aside  a  judgment. 

The  general  guardian  of  an  Infant  having  filed  an  account,  upon  the 
settlement  of  which  a  decree  was  rendered  against  him,  for  a  sum 
thereby  appearing  to  be  due  from  him  to  the  ward,  which  was  not 
satisfied,  and  the  guardian's  successor  having  commenced  an  action 
against  a  surety  in  the  delinquent's  official  bond  to  recover  the 
amount  decreed  to  be  due,  the  defendant  applied  to  the  Surrogate's 
court  to  vacate  the  decree  on  the  ground  of  fraud  perpetrated  on 
him  by  his  principal,  in  charging  himself  with  money  which  he  held 
not  as  guardian  but  as  administrator. — 

EMf  that  the  fraud,  if  any,  was  not  imputable  to  the  Infant ;  that  the  \ 
surety  could  not  be  relieved,  at  the  latter's  expense,  from  his  obliga- 
tion conditioned  that  his  principal  "render  a  just  and  true  account, 
of  all  money  received  by  him ;"  and  that  the  application  must  be 
denied. 


560     CASES  IN  THE  SURROGATES'  COURTS. 


COBBIK  y.  WKflTOOTT. 


Petition  by  Isaac  H.  Corbin,  surety  in  the  official 
bond  of  John  Lyon,  as  general  guardian,  to  open  the 
decree  rendered  npon  the  judicial  settlement  of  the 
latter' s  account.  The  facts  appear  sufficiently  in  the 
opinion. 

JoHK  Qbat  and  Jobs  J.  Likson,  for  mooeuar  to  John  Lyon, 
GsosGB  G.  Kbelsb  and  F.  L.  WEBTBBOOS,/(7r  turety. 

The  Surrogate.— Subdivision  6  of  §2481  of  the  Code 
of  Civil  Procedure,  provides  that  a  Surrogate,  in  court 
or  out  of  court,  has  power  "  to  open,  vacate,  modify  or 
set  aside,  or  to  enter  as  of  a  former  time,  a  decree  or 
order  of  his  court ;  or  to  grant  a  new  trial  or  a  new 
hearing  for  fraud,  newly  discovered  evidence,  clerical 
error,  or  other  sufficient  cause  ;''  and  that  such  powers 
"  must  be  exercised  only  in  a  like  case,  and  in  the  same 
manner,  as  a  court  of  record  and  of  general  jurisdiction 
exercises  the  same  powers." 

By  §  1282,  it  is  provided  that  a  motion  to  set  aside  a 
judgment  for  irregularity  shall  not  be  heard  after  the 
expiration  of  one  year  after  judgment ;  and  by  §  1290, 
that  a  motion  to  set  aside  a  final  judgment  for  error  in 
&ct  not  arising  upon  the  trial  shall  not  be  heard,  ex- 
cept, etc.,  after  the  expiration  of  two  years- 
More  than  two  years  have  elapsed  since  the  making 
and  filing  of  the  decree  in  the  above  matter.  It  seems  to 
be  clear,  therefore,  from  an  examination  of  the  sections 
of  the  Code  above  referred  to,  that  this  court  has  no 
jurisdiction  to  open,  vacate  or  set  aside  the  decree  in 
question,  as  prayed  for  in  the  petition  of  the  surety. 

The  petitioner,  however,  urges  that  there  has  been  a 
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fraud  perpetrated  in  the  accounting  of  the  general  guar- 
dian, by  reason  whereof  the  decree  has  been  so  made 
and  granted  as  to  unjustly  affect  the  surety;  that  fraud 
vitiates  everything,  and  the  decree  should,  therefore, 
be  set  aside  as  void. 

The  alleged  fraud  consisted  in  the  guardian's  charg- 
ing himself  with  money  which  the  petitioner  claims  he 
held,  not  as  guardian,  but  as  administrator.  The  minor 
certainly  has  committed  no  fraud,  but  the  fraud,  if  any, 
has  been  committed  by  the  principal  who  this  surety,  by 
his  bond,  declared  should  ''faithfully  in  all  things  dis- 
charge the  duties  of  a  guardian  to  the  said  minor  ac- 
cording to  law,  and  render  a  just  and  true  account  of 
all  money  and  property  received  by  him,  and  of  the  ap- 
plication thereof,"  etc. 

The  minor,  by  her  present  general  guardian,  relying 
upon  the  truthfulness  of  such  account  and  the  decree  of 
this  court,  made  and  entered  herein,  has  commenced  an 
action  against  Isaac  H.  Corbin,  the  petitioner,  as  the 
surviving  surety  of  the  said  general  guardian.  And  it 
cannot  be  possible  that  the  surety  can  now  defeat  that 
action,  or  affect  in  any  way  the  minor's  rights,  as  settled 
in  the  decree  herein,  by  alleging  that  his  principal,  who 
he  undertook  should  faithfully  discharge  the  duties  of 
guardian,  and  render  a  just  and  true  account  of  all 
moneys  received^  etc.,  has  not,  in  fact,  rendered  a  true 
account  of  all  such  moneys,  but,  on  the  contrary,  has 
rendered  an  account  by  which  he  charges  himself  with 
more  money  than  he  had  received.  The  fraud,  if  any, 
was  that  of  the  petitioner's  principal,  and  under  no  cir- 
cumstances can  the  surety  be  relieved  therefrom  at  the 
exi)ense  of  the  ward. 

Vol.  1I.-86. 
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Suppose  the  principal,  the  general  guardian,  were 
making  this  application,  and  should  allege  that  the  ac- 
count filed  by  him  was  not  true,  and  pray  that  the  de- 
cree be  vacated  and  set  aside,  and  that  he  might  be  per- 
mitted to  render  a  new  account,  by  which  he  should 
charge  himself  with  a  smaller  sum,  and  it  should  further 
appear  that  he  knew  what  the  facts  were  at  the  time  Jie 
rendered  the  account — the  court  would  deny  the  appli- 
cation, even  if  made  the  day  after  the  entering  of  the 
decree,  on  the  ground  that  the  guardian  was  estopped 
by  his  account. 

I  am  unable  to  see,  in  the  absence  of  collusion  be- 
tween principal  and  ward,  that  the  surety  is  in  any  bet- 
ter position  to  make  the  claim  for  relief  than  his  prin- 
cipal. 

Motion  denied,  with  ten  dollars  costs. 


»*  ■ 


Ulster  County.— Hon.  ALTON  B.  PARKER,  Sur- 
rogate.—July,  1882. 

Eltinge  v.  Hull. 

In  the  matter  of  the  judicial  settlement  of  the  account 
of  John  J.  Hull,  and  another^  administrators  of 
the  estate  of  William  B.  Roberts,  deceased. 

Under  Code  Civ.  Pro.,  §  896— which  prescribes  a  written  acknowledge- 
ment or  promise  as  the  only  competent  evidence  of  a  new  or  con- 
tiauing  contract,  whereby  to  take  a  case  out  of  the  operation  of  the 
statute  of  limitations,  but  saves  the  effect  of  a  payment  of  principal 
or  interest,— a  payment  on  account  of  a  debt,  made  by  a  surety 
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without  request  from  his  principal,  will  not  set  the  statute  running 
anew  from  the  date  thereof,  as  against  the  latter. 

An  assignee  of  a  distributive  share  in  a  decedent*s  estate  can  procure, 
upon  a  judicial  settlement  of  the  administrator's  account,  a  decree 
directing  payment  to  him,  but  the  same  will  bo  made  subject  to  the 
equities  existing  between  his  assignor  and  the  decedent 

Decedent,  who  died  intestate  in  1879,  signed,  in  1870,  with  his  son  J., 
for  the  latter's  accommodation,  their  Joint  and  several  promissory 
note,  payable  one  year  after  date,  on  which  J.  made  a  partial  pay- 
ment in  1873,  and  decedent  paid  the  balance  in  1876,  obtaining  pos- 
session of  the  note  and  making  no  attempt  to  collect  from  J.  After 
the  death,  J.  assigned  his  rights,  as  distributee  in  his  father's  estate 
to  £.,  who,  upon  the  administrator's  accounting  in  1882,  sought  pay- 
ment to  himself  of  the  share  of  his  assignor. — 

EM,  that,  though,  by  the  payment  in  1876,  the  note  was  extinguished,  a 
new  obligation  was  created  on  J.'s  part,  to  repay  the  sum  then  ad- 
vanced, which  sum,  with  interest  thereon,  must  accordingly  be 
deducted  from  J.'s  distributive  share,  and  the  balance  be  paid  to  the 
assignee. 

Contest,  upon  the  judicial  settlement  of  administra- 
tor's account,  with  respect  to  the  rights  of  Abram  V. 
y.  Eltinge,  as  assignee  of  Jacob  Roberts,  in  the  latter's 
distributive  share  of  decedent' s  estate.  The  facts  appear 
sufficiently  in  the  opinion. 

J.  N.  Vahdebltn,  for  administrators, 
J.  N.  Feero,  ffT  dSBijnee, 

The  Surrogate. — On  November  25th,  1870,  Jacob 
Roberts  and  William  B.  Roberts  made  their  joint 
and  several  promissory  note,  payable,  one  year 
from  date,  to  the  order  of  Jacob  G.  DuBois,  for 
§700.  The  proceeds  of  the  note  were  received  by 
Jacob  Roberts,  William  having  signed  the  note  for  his 
accommodation.  On  July  29th,  1872,  Jacob  Roberts 
paid  $400  on  the  note,  and  on  May  2nd,  1876,  William, 
the  surety,  paid  the  balance  due,  viz. :  $482.61,  and  ob- 
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tained  possession  of  the  note.  On  September  2nd,  1879, 
William  died  without  having  attempted  to  collect  from 
Jacob  Roberts  the  money  he  had  paid  for  him,  as  surety 
on  the  note.  On  October  11th,  1879,  Jacob  Roberts 
assigned  to  Abram  V.  N.  Eltinge  all  his  right,  title  and 
interest  in  and  to  the  estate  of  William  B.  Roberts,  his 
father. 

The  administrators,  on  this  their  accounting,  claim 
that  Jacob  Roberts  is  indebted  to  the  estate  of  his 
father  in  the  sum  of  $482.61,  with  interest  from  May  2nd, 
1876,  and  that  this  amount  must  be  deducted  from 
Jacob's  distributive  share.  Abram  V.  N.  Eltinge  insists 
that  the  indebtedness  of  Jacob  Roberts  to  the  dece- 
dent  is  barred  by  the  statute  of  limitations,  and 
claims  the  share  of  said  Jacob  under  the  assignment. 

By  §  382  of  the  Code,  an  action  upon  a  contract 
obligation  or  liability,  express  or  implied,  except  a 
judgment  or  sealed  instrument,  must  be  commenced 
within  six  years.  By  §  395,  either  a  written  acknowl- 
edgement of  the  debt,  or  a  payment  by  the  party,  is 
the  only  competent  evidence  of  a  new  or  continuing 
contract,  whereby  to  take  a  case  out  of  the  operation  of 
the  statute.  There  is  no  evidence  of  a  written  promise 
by  Jacob  Roberts,  hence  the  matter  of  payment,  only, 
remains  to  be  considered  on  this  branch  of  the  question. 
The  only  payment  made  by  Jacob  Roberts  was  that  of 
S400,  made  on  July  20th,  1872,  whereby  the  time  within 
which  an  action  could  be  commenced  against  him  was 
extended  to  July  29th,  1878.  The  payment  of  $482.61„ 
made  by  William  on  May  2nd,  1876,  is  not  claimed  to 
have  been  made  with  the  knowledge,  consent,  privity 
or  procurement  of  Jacob  Roberts.     A  part  payment  by 
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a  surety  does  not  revive  the  obligation  against  the  i)rin- 
cipal,  unless  made  at  the  express  request  of  the 
latter  (Harper  v.  Fairley,  63  If.  F.,  U2 ;  Hul- 
bert  V.  Nichol,  £0  Hun,  4S6).  The  right  to 
recover  of  Jacob  Roberts,  on  the  note,  was,  therefore, 
barred  by  the  statute  of  limitations,  on  July  29th,  1878. 

The  question  remaining  to  be  considered  is  whether 
the  surety,  having  paid  the  sum  of  $482.61,  on  the  note 
before  the  right  to  recover  thereon  was  barred  by  the 
statute,  did  not  have  six  years  from  the  date  of  such 
payment  within  which  to  collect  the  moneys  so  paid  for 
his  principal.  This  question  does  not  seem  to  have 
been  directly  passed  upon  by  the  courts  of  this  State, 
thus  making  it  necessary  to  consider  somewhat  the 
rights  of  sureties  and  the  liabilities  of  principals. 

A  surety  has  no  cause  of  action  against  the  principal 
debtor,  until  he  has  actually  paid  the  debt  (Story  Eq. 
Jur.,  §  499,  J).  The  payment,  to  establish  a  claim  for 
recovery  against  the  principal,  must  be  compulsory, 
but  yet  this  does  not  mean  that  there  must  be  a  suit ; 
only  a  fixed  and  positive  obligation  is  requisite.  The 
law  requires  no  one  to  wait  for  a  suit  (1  Parsons  on  Con- 
tracts, 33).  The  decedent  was  legally  liable  to  pay  the 
note  on  May  2nd,  1876,  when  he  made  the  payment, 
and  such  payment  was,  therefore,  compulsory.  He 
was  comx)elled  to  pay  for  Jacob  Roberts  that  which  the 
latter  ought  to  have  paid  himself,  and  was  legally  bound 
to  pay.  In  Wright  v.  Garlinghouse  {^7  Barh.,  Ifll^,  the 
court  says,  at  p.  479,  that  *' where  one  is  compelled  to  do 
for  another  what  that  other  should  do,  and  was  com* 
pellable  to  do,  the  law  implies  not  only  a  previous 
request  that  the  thing  should  be  done,  but  a  promise  to 
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compensate  for  doing  it."  The  same  rule  is  laid  down 
in  Parsons  on  Contracts.  The  payment  made  by  de- 
cedent on  May  2nd,  1876,  was,  in  law,  therefore,  a  pay- 
ment at  the  request  of  Jacob  Roberts,  with  a  promise 
on  his  part  to  repay  the  amount  so  imid  out.  The  pay- 
ment by  decedent  paid  the  balance  due  on  the  note,  and 
the  liability  of  Jacob  Roberts  thereon  was  thereby 
extinguished. 

In  El  wood  V.  Deifendorf  {6  Barb.,  398),  it  is  held  that 
**  the  remedy  of  the  surety,  on  payment  of  the  debt,  is 
not  upon  the  original  security,  but  is  for  money  paid 
for  his  principal.  The  original  debt  is  by  the  j^ayment 
extinguished."  Jacob  Roberts,  after  payment,  was 
not,  therefore,  liable  on  the  note,  for  that  indebtedness 
had  been  extinguished ;  but  on  paying  that  indebted- 
ness a  new  debt  had  been  created,  and  he  became  liable 
to  decedent  in  the  sum  which  the  latter  paid  for  him, 
which  payment,  the  law  implies  was  made  at  the  re- 
quest of  Jacob  Roberts,  and  on  his  promise  to  repay. 
Jacob  Roberts,  therefore,  became  indebted  to  decedent 
in  the  sum  of  $482.61,  on  May  2nd,  1876 ;  and  the  claim 
had  six  years  to  ran,  from  that  date,  before  the  same 
would  be  barred  by  statute. 

At  the  death  of  William  B.  Roberts,  in  December, 
1879,  Jacob  Roberts,  was  indebted  to  him  in  the  sum  of 
$482.61  and  interest ;  and  the  amount  of  the  in- 
debtedness must  be  deducted  from  the  share  to  which 
he  is  entitled,  and  the  balance  paid  to  his  assignee. 

Ordered  accordingly. 


r 
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Ulster  County.— Hon.  ALTON  B.  PARKER,  Surro- 

GATE.— July,  1882. 

Lefever  v.  Hasbrougk. 

In  the  Tnaiter  of  the  judicial  settlement  of  the  clccoutU 
of  3 kcoB  J.  Hasbrougk,  executor  of  the  will  of 
Marie  DuBois,  deceased. 

An  executor  has  no  right  to  invest  moneys  of  the  estate  in  personal  se- 
curities. If  he  does,  and  a  loss  occur,  he  must  bear  it,  together  with 
the  cost  of  anj  litigation  instituted  by  him  in  order  to  realize. 

Testatrix,  by  her  will,  directed  the  executor  "to  keep  invested"  the 
sum  of  $1,000,  and  pay  the  interest  accruing  thereon  to  one  for  life, 
with  remainder  over.  The  executor  lent  $500  on  the  note  of  B.  and 
J.,  who  were  the  owners  of  valuable  realty  and  considered  perfectly 
responsible,  but  who  afterwards  failed,  the  note  becoming  worthless. 
There  was  no  question  as  to  the  good  faith  of  the  investment. — 

BMt  that  the  executor  could  not  turn  over  the  note  to  the  legatee  in  re- 
mainder, as  an  investment  made  for  his  benefit,  but  must  pay  him 
the  amount 

Hearino  of  objection  by  Noah  Lefever,  legatee,  upon 
the  judicial  settlement  of  the  account  of  executor  of  de- 
cedent's will.  The  facts  appear  sufficiently  in  the 
opinion. 

8.  G.  YouHG,  for  exeouior^ 
Noah  Lbfevkb,  legatee,  inperwuL 

The  Surrogate. — ^By  the  will  of  Marie  DuBois,  the 
executor  was  directed  to  keep  invested  the  sum  of  one 
thousand  dollars,  and  to  pay  the  interest  accruing  there- 
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on  to  Cornelius  DuBois,  during  his  lifetime  ;  the  prin- 
cipal sum,  after  the  death  of  Cornelius  DuBois,  to  be 
divided  equally  between  Hampton  Lefever  and  Noah 
Lefever. 

In  1872,-  the  executor  lent  $500  to  Benjamin  F.  Atkins 
and  Jonas  F.  Atkins,  on  their  note  ;  at  the  time  of  the 
making  and  delivery  of  which  each  of  the  makers  was 
owner  of  valuable  unincumbered  real  estate,  and  was 
considered  perfectly  responsible.  Subsequently,  the 
makers  failed.  The  executor  took  prompt  measures  to 
collect  the  note,  but,  after  a  long  litigation,  failed  to 
obtain  any  sum  whatever  thereon. 

The  question  presented  is  whether  the  executor  must 
lose  this  sum,  together  with  the  costs  he  has  already 
expended  in  trying  to  collect  the  note,  or  whether  he 
may  be  permitted  to  turn  over  the  latter  to  Noah  Lefe- 
ver, as  an  investment  made  for  his  benefit.  The  good 
faith  of  the  transaction  is  not  questioned.  It  is  not 
doubted  that  the  executor  believed  at  the  time  that  the 
investment  was  perfectly  safe,  and  the  security  as  good 
as  could  be  readily  obtained.  The  only  point  involved, 
therefore,  is  whether  an  executor  has  a  right  to  invest 
moneys  intrusted  to  his  care  in  personal  securities. 

In  Bogart  v.  Van  Velsor  (4  Edm.  Ch.,  7SS)y  it  was 
held  that  the  rule  is  established  in  equity,  that,  if  the 
executor  make  a  loan  on  personal  security,  and  a  loss 
occur,  he  must  bear  the  loss.  The  same  rule  is  laid 
down  in  Dayton  on  Surrogates,  at  page  621.  The  duty 
of  a  trustee  is,  first,  to  invest  the  money  intrusted  to 
him  so  that  the  principal  sum  shall  be  perfectly  safe, 
and  so  that  it  can  be  si)eedily  called  in  for  the  benefit 
of  the  cestui  que  trust;  second,  to  see  to  it  that  the 
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fund  produce  as  large  an  income  as  possible,  and  at  the 
same  time  be  a  perfectly  safe  investment. 

A  trustee  has  no  right  to  take  any  risk  in  making  in- 
vestments. The  fund  must  not  be  placed  where  its 
safety  depends  upon  the  success  of  the  business  in 
which  it  is  adventured,  or  the  ability  and  honesty  of 
other  parties  to  whom  it  is  entrusted. 

In  King  v.  Talbot  {^0  If.  Z,  7ff),  the  executors  in- 
vested the  funds  of  the  estate  in  stock  of  the  Delaware 
and  Hudson  Canal  Company,  the  New  York  and  Har- 
lem Railroad  Company,  the  New  York  and  New 
Haven  Railroad  Company,  the  Bank  of  Commerce,  and 
the  Saratoga  and  Washington  Railroad  Company.  The 
legatee  refused  to  accept  the  stocks,  which,  at  that  time, 
had  depreciated  somewhat  in  value,  and  the  court  held 
that  the  executors  were  not  at  liberty  to  invest  the  fund 
in  stock,  and  that  the  legatees  were  not  bound  to  ac- 
cept these  stocks,  as  and  for  their  legacies  or  the  in- 
vestment thereof. 

In  the  matter  of  James  Poster  {16  Hun^  387)^  the 
court  says  that  the  law  does  not  recognize  promissory 
notes  as  valid  investments,  and  that  the  executor,  there- 
fore, continues  to  be  responsible  for  the  security  of  such 
investments. 

In  2  Williams  on  Ex'rs,  lejfi,  it  is  stated  that  the 
rule  is  now  completely  established  in  equity,  that  an 
executor  or  administrator  lending  money  of  the  deceased 
upon  bond,  promissory  notes  or  other  personal  security, 
is  guilty  of  a  breach  of  trust,  and  is  personally  answer- 
able if  the  security  prove  defective. 

The  executor  cannot,  therefore,  be  permitted  to  turn 
over  the  note  to  Noah  Lefever,   in  satisfaction  of  his 
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legacy,  bat  mast  pay  to  the  legatee  the  amoant  dae 
him. 
A  decree  mast  be  entered  accordingly. 


•  •♦^  ■ 


Ulster  County.— Hon.  ALTON  B.  PARKER,  Sub- 

ROGATE.— May,  1884. 

Treadwell  v.  Montanye. 

In  the  nuLtt£r  of  the  judicial  settleineTit  of  the  account 
q/"  Frank  D.  L.  Montanye,  execiU'/r  of  the  will  of 
Matthew  P.  Ten  Eyck,  deceased. 

It  is  not  the  policy  of  the  courts  to  strain  after  a  construction  of  a  will 
which  will  prevent  a  legacy  from  lapsing. 

The  words  ''or  his  heirs/'  occurring  in  a  will,  after  the  name  of  a  legatee 
or  devisee,  are  words  of  purchase  and  substitution,  and  are  to  be  dis- 
tinguished from  the  words  "  and  his  heirs/'  etc,  occurring  in  the  like 
connection,— the  latter  being  words  of  limitation  and  description. 

Testator's  will  contained  the  following  legacy  :  "  To  my  granddaughter 
J.  B.  C.  her  heirs  $500."  The  legatee  died  before  testator,  leaving 
no  child  or  other  descendant,  her  Burvlylng.  Her  next  of  kin  claimed 
the  legacy,  contending  that  the  court  had  the  power  to,  and  to  pre- 
vent a  lapse  should,  interpolate  the  word  "  or  "  after  the  name  of  the 
legatee.  There  was  no  indication,  elsewhere  in  the  will,  of  an  intent 
to  substitute  any  i)erson  in  place  of  the  legatee,  in  ease  of  her  death.— 

Bdd,  that  the  disjunctive  could  not  be  supplied  ;  that  the  words  "her 
heirs  "  were  words  of  limitation  and  not  of  purchase  t  and  that  the 
legacy  lapsed. 

Construction  of  decedent's  will  apon  judicial  set- 
tlement of  the  acconnt  of  execator  thereof.  The  facts 
appear  sufficiently  in  the  opinion. 

J.  E.  Van  ETTBH,/ar  F,  D.  X.  MofUanye,  executor, 
A.  T.  CLEABWATEn,ybr  Jamei  K,  Ten  Eyck,  executor, 
Bebkaud  &  PiERo,/«;r  /.  C.  TrcadtteU, 
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The  Surrogate. — ^The  second  clause  of  the  last  will 
testament  of  Matthew  P.  Ten  Ejck  reads  as  ioir 
lows:  *'I  givend  hoqaHtii  Ike  teSk&mmg  legacies  to 
the  following  persons,  to  be  paid  within  six  months 
after  the  decease  of  both  myself  and  my  said  wife,  viz. : 

To  my  daughter,  Jenette  Benson,  her  heirs,  $500. 

To  my  daughter,  Cornelia  Slauson,  her  heirs,  $700. 

To  my  daughter,  Mary  Bogart,  her  heirs,  $100. 

To  my  grandson,  Joseph  C.  Treadwell,  his  heirs, 
$500. 

To  my  granddaughter,  Jenette  B.  Cole,  her  heirs, 
$500. 

Jenette  B.  Cole  died  before  the  testator,  without  leav- 
ing a  child  or  descendant. 

It  is  claimed,  on  the  part  of  the  next  of  kin,  that  the 
court  has  power  to  supply  the  word  *'or  "  between  the 
words  "Cole"  and  "her,"  so  that  the  clause  should 
read  as  follows:  ''To  my  granddaughter,  Jenette  B. 
Cole,  or  her  heirs,  $500 ;' '  and  that  such  power  should 
be  exercised  in  this  case  to  prevent  the  legacy  from  lap- 
sing. 

In  construing  a  will,  the  court  is  bound  to  give  effect 
to  every  word  of  the  will,  without  change  or  rejection, 
provided  an  effect  can  be  given  to  it  not  inconsistent 
with  the  general  intent  of  the  whole  will  taken  together. 

To  effectuate  the  clear  intention,  as  apparent  upon 
the  whole  will,  words  and  limitations  may  be  trans- 
posed, supplied  or  rejected  (Rathbone  v.  Dyckman,  3 
PaigCj  9;  Mason  v.  Jones,  2  Barb.,  929;  Bradley  v. 
Amidon,  10  Paige^  SS5),  A  mistake,  however,  in  a  will 
cannot  be  corrected,  or  an  omission  supplied,  unless  it 
clearly  appears  by  fair  inference  from  the  whole  will. 

It  js  not  the  policy  of  the  courts  to  strain  after  a  con^ 
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struction  that  will  prevent  legacies  from  lapsing.  To 
do  so  would,  in  many  instances,  thwart  the  wishes  of 
testators  by  giving  their  property  to  persons  in  whom 
they  had  no  interest.  The  rule  is,  therefore,  steadily 
adhered  to,  that  no  words  must  be  altered  or  supplied, 
to  prevent  a  lapse,  unless  the  will  itself  demonstrates 
that  the  testator  intended  a  substitation  of  the  heirs  of 
the  legatee  in  the  event  of  his  death  before  that  of  the 
testator. 

It  has  been  established  from  the  earliest  period,  both 
in  the  ecclesiastical  courts  and  in  equity,  that,  unless 
the  legatee  survive  the  testator,  the  legacy  is  extin- 
guished (Williamson  Ex'rs,  108^ ;  2  Kent  Com.,  ^4^ 
i36;  Moehring  v.  Mitchell,  1  Barh.  Ch.,  ^4). 

Where  a  legacy  is  given  to  one  and  his  executors,  ad- 
ministrators and  assigns,  or  to  one  and  his  representa- 
tives, if  the  legatee  dies  before  the  testator  the  legacy  is 
lost,  because  the  words  *'  executors,  administrators  and 
assigns"  are  only  descriptive ;  and  those  who  take  by 
representation  only  cannot  take  that  to  which  the  per- 
son  whom  they  represent  never  had  title.  So  a  legacy 
to  a  person  and  his  heirs,  if  the  legatee  die  before  the 
testator,  will  not  go  to  his  heirs,  but  will  lapse,  with  the 
single  exception,  provided  by  statute,  of  a  devise  or  be- 
quest to  a  child  or  descendant  who  shall  die  before  tes- 
tator, leaving  a  child  or  descendant  who  shall  survive 
such  testator. 

The  words  "and  his  heirs"  are  words  of  limitation, 
not  of  purchase;  they  do  not  mean  that,  in  the  event 
of  the  death  of  the  legatee  before  testator,  the  legatee's 
heirs  are  to  be  substituted  in  his  place  and  stead,  as  to 
the  legacy.    It  is  otherwise  when  the  disjunctive  "  or 
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is  used.  A  bequest  to  a  person  "or  his  heirs"  does 
not  lapse,  because  the  testator  expressly  provides  for  a 
substitution  of  the  heirs  of  the  legatee  in  his  place. 

Jenette  B.  Cole  having  left  no  child  or  other  descend- 
ant, the  statute  does  not  save  the  legacy  from  lapsing, 
and  the  bequest,  not  being  in  terms  to  her  "or  her 
heirs,"  lapsed  unless,  under  the  rules  of  construction 
herein  referred  to,  it  is  the  duty  of  the  court  to  supply 
the  word  '*or.'*  It  is  not  unusual  to  find  in  convey- 
ances^  contracts,  wills,  and  other  instruments,  the 
words  of  limitation  and  description,  "and  his  heirs," 
abbreviated  to  *'  his  heirs,"  but  the  words  of  purchase 
and  of  substitution,  **  or  his  heirs,"  are  never  so  abbre- 
viated. 

The  bequest  in  question  contains  no  words  indicating 
an  intent,  on  the  part  of  the  testator,  to  substitute 
other  persons  in  the  place  of  the  legatee,  in  the  event  of 
her  death  before  the  testator ;  and  the  words  "his 
heirs"  therein  mean,  I  think,  "and  his  heirs,"  and 
must  be  so  read,  unless  from  other  provisions  of  the 
will,  it  clearly  appears  that  it  was  not  the  intent  of  the 
testator  that  it  should  be  so  read  and  construed.  There 
are  seven  bequests  in  the  vrtll,  all  of  which  are  to  the 
legatee,  "his  heirs,"  neither  the  word  "and"  nor  the 
word  "or''  being  used  in  any  case.  The  will  does  not 
contain  a  word  indicating  that  it  was  the  intention  of 
the  testator  to  prevent  any  legacy  from  lapsing  in  the 
event  of  the  death  of  a  legatee.  There  is  not  a  syllable 
from  which  it  can  even  be  inferred  that  a  substitution 
of  any  person  or  persons,  as  to  any  legacy,  was  contem- 
plated. 

Jenette  B.  Cole  had  no  children,  and  her  only  next  of 
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kin  was  Joseph  C.  Treadwell,  to  whom  a  like  bequest 
was  made,  and  in  the  same  language.  There  is  not  a 
word  in  the  will  indicating  that  it  was  testator's  inten- 
tion to  have  her  brother  take  the  bequest  to  her,  in  the 
event  of  her  death  before  testator's,  or  vice  versa.  Had 
such  a  substitution  been  intended,  it  should  have  been 
expressed.  In  the  absence  of  any  expression  on  the 
subject,  it  cannot  be  held  that  the  testator  intended 
that,  in  the  event  of  the  death  of  the  legatee,  her  next 
of  kin  should  succeed  to  the  bequest  to  her. 

As  it  does  not  clearly  aplpeiar,  from  the  language  of 
the  will,  that  the  testator  intended  to  prevent  the 
legacy  in  question  from  lapsing  in  the  event  of  the 
death  of  the  legatee  before  his  death,  or  that  he  in- 
tended her  next  of  kin  to  take,  in  such  event,  the  dis- 
junctive *'or"  cannot  be  supplied ;  "her  heirs"  must 
be  read  as  words  of  limitation,  and  not  of  purchase; 
and   the  legacy    of    Jenette    B.  Cole   held    to   have 

lapsed. 
Ordered  accordingly. 


Westchester  Countv.— Hon.  OWEN  T.  COFFIN, 

Surrogate. — October,  1883. 

Carpenter  v.  Historical  Society. 

In  the  matter  of  the  probate  of  the  will  of  Thomas 

Wright,  deceased. 

It  seems  that  an  unincorporated  association  is  not  competent  to  take  a 

bequest  for  charitable  uses. 
Bascom  v.  Albertson,  84  iV.  F.,  584— followed ;  Carpenter  v.  Historical 

Society,  1  Dem.,  606— overruled. 
The  Historical  Society  of  the  county  of  Westchester  is  pre-eminently  a 
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Htcrary  society;  it  is  coini)etent,  as  acorporato  body,  to  take  a  pecu- 
niary legacy  to  be  applied  to  the  erection  of  a  mortuary  monumeDt 
inlionor  of  Bevolutionary  soldiers;  and  has  a  right  to  intervene  us 
a  party  ui>on  the  proceedings  for  the  probate  of  an  instrument 
whereby  such  a  legacy  is  bequeathed. 
Historical  Societies  may  be  incorporated  under  the  "  act  for  the  incor- 
poration of  benevolent,  charitable,  scientific  and  missionary  socie- 
ties" (L.  1848,  ch.  819),  which  was  amended  in  1863  (ch.  803)  by 
adding  "historical, literary"  to  the  enumeration;  notwitlistanding 
that,  in  1875,  by  "  an  act  further  to  amend"  the  act  of  1848  and  its 
amendatory  acts  (ch.  649),  the  word  "historical "  was  omitted.  The 
evident  purx)ose  of  the  act  of  1873  was,  not  to  curtail,  but  to  extend 
the  operation  of  the  enabling  act,  so  as  to  embrace  other  societies 
and  objects  of  association. 

Application  by  the  Historical  Society  of  the  county 
of  Westchester  to  be  allowed  to  intervene  and  become 
a  party  to  the  proceedings  for  the  probate  of  decedent's 
will,  and  of  a  codicil  thereto,  propounded  by  Francis 
M.  Carpenter,  the  executor  therein  named.  The  facts 
are  stated  in  1  Dem.,  Surr.  Rep.,  606. 

R,  S.  Habt,  for  executor, 

R.  Habt,  for  St.  Mark's  Ohurcli,  legcttee  and  deeUee, 

M.  G.  Habt,  for  HlsUmcal  Society, 

The  Surrogate. — After  it  was  too  late  to  recall  the 
opinion  in  this  case,  reported  in  1  Demarest's  Surr.  R., 
606,  which  was  prepared  without  any  argument  or  refer- 
ence to  authorities  by  counsel,  I  discovered  that  the 
doctrines  of  the  earlier  cases,  holding  that  unincorpora- 
ted associations  were  competent  to  take  bequests  for 
charitable  uses,  had  been  overruled  in  Bascom  v.  Albert- 
son  {SJJi,  N.  J".,  SSJi).  Whatever  my  own  views  may  be, 
that  authority  is  controlling.  Hence  it  becomes  neces- 
sary to  determine  whether  the  society  has  a  corporate 
existence.     I  am  inclined  to  think  it  has. 
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The  ''  Act  for  the  incorporation  of  benevolent,  charit- 
able, scientific  and  missionary  societies,"  passed  Apiil 
12th,  1S48  {Sess,  Laws^p.  449\  was  amended  by  an  act 
passed  in  1862  {Sess.  Laws^  p.  610)  by  adding  the  words 
* '  b  istorical ,  literary. ' '  In  1872  {Sess,  Laws^  p.  ISJ^I)^  the 
legislature  passed  an  act  which  was  entitled  ^'  An  act  to 
farther  amend  "  the  act  of  1848,  by  which  the  provisions 
of  it  were  further  extended,  but  in  which  the  word 
"historical"  was  omitted.  The  words  "farther  to 
amend  "  seem  to  imply  a  knowledge  on  the  part  of  the 
legislature  of  the  amendment  of  1862,  and  the  language 
of  the  title  indicates  an  intention  not  to  curtail,  but  to  ex- 
tend the  amendment  of  the  enabling  act  so  as  to  embrace 
other  societies  and  objects  of  association.  No  part  of 
the  act  of  1862  is  expressly  repealed,  or  in  any  way  re- 
ferred to  save  by  the  words  mentioned  in  the  title,  as 
above  stated.  It  is  a  familiar  rule  that  repeal  by  impli- 
cation is  not  favored. 

But  there  is  another  view  which  may  be  taken  as  fur- 
nishing a  reason  why  the  word  '*  historical "  was  omit- 
ted, if  intended  so  to  be,  by  the  act  of  1872.  The  word 
''literary  "  I  think  embraces  such  a  society.  The  word 
is  generic.  College  societies  having  for  their  objects 
improvement  in  debate,  the  reading  of  compositions,  etc., 
are  essentially  literary .  So  of  mechanics'  institutes  and 
associations,  bar  associations,  and  any  others  where  the 
object  is  mental  improvement  and  culture. 

The  very  word  ''  literary"  is  defined  to  signify  "per- 
taining to  letters  or  literature ; "  and  ''literature  "  em- 
braces history,  while  "historical"  is  defined  as  "con- 
taining history  or  the  relation  of  facts."  The  object 
of  the  "  Historical  Society  of  the  county  of  Westches- 
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ter  "  is,  as  I  understand  it,  for  the  members  to  gather  up 
facts,  existing  in  some  vague  and  crude  form,  regarding 
the  past  history  of  the  county,  to  write  them  out,  and 
read,  at  the  meetings  of  the  society,  the  papers,  so 
written.  Thereupon  discussions  arise,  etc.  At  the  open- 
ing of  their  sessions,  I  understand,  one  or  more  ad- 
dresses are  made.  All  the  papers  so  read  and  discussed 
are  preserved  by  the  society.  Thus,  I  think,  it  will  be 
seen  that  the  Historical  Society  is  pre-eminently  a  literary 
society,  and,  as  there  is  no  question  as  to  the  regularity 
of  the  proceedings  to  effect  its  incorporation,  it  is  com- 
petent to  take  the  legacy  for  the  purpose  indicated  by 
the  testator,  and  had  a  right  to  appear  as  a  party  to  this 
proceeding. 


m^mt 


Westchester  County.— Hon.  OWEN  T.   COFFIN, 

Surrogate. — November,  1883. 

Hoes  v.  Halset. 

In  the  matter  of  the  judicial  settlement  of  the  account 
of  Annie  M.  B.  Halset,  a^  exectUrix  of  the  will 
of  Anthony  Halsey,  deceased. 

Although  Surrogates*  courts  have  become  courts  of  record,  they  haye 
not  yet  come  to  recognize  an  "attorney  of  record." 

The  claim  of  an  attorney  for  services  rendered  to  an  executor,  in  the  man- 
agement of  the  decedent's  estate,  is  against  the  executor  personally. 
A  Surrogate's  court  having,  in  general,  jurisdiction  over  executors 
and  administrators  only  in  their  representative  capacity,  and,  there- 
fore, no  power  to  compel  payment  of  such  a  claim^.an  order  to  pay 
would  be  brutum  fulmen, 

YoL.  II.— 87. 


"^ 
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Tompkins  v.  Moscman,  5  jBa^T**  402— distinguished. 

In  Bubdlvision  11  of  §  2481  of  the  Code  of  Civil  Procedure,  which  ecm- 
fers  power  upon  a  Surrogate  "  with  respect  to  any  matter  not  ex- 
pressly provided  for  in  the  foregoing  subdivisions  of  this  section,  to 
proceed,  in  all  mailers  iuf^ect  io  Vie  cognizance  of  7iie  court,  according 
to  the  course  and  practice  of  a  court,  having,  by  the  common  law, 
jurisdiction  of  such  matters,  except  as  otherwise  prescribed  by 
statute  ;  and  to  exercise  such  incidental  powers  as  are  necessary  to 
carry  into  effect  the  powers  expressly  conferred/' — the  italicized 
words  mean  "in  all  matters  made,  by  express  provision  of  statute, 
subject  to  the  cognizance  of  his  court" 

At  an  advanced  stage  of  a  contested  accounting  on  the  part  of  an  execu- 
trix, it  appearing  that  she  wished  to  substitute  another  in  the  phce 
of  her  attorneys  therein,  the  latter  consented  that  such  substitution 
be  ordered  on  condition  that  the  executrix  pay  their  just  cliargcs  for 
services  rendered  on  the  accounting,  and  previously  in  the  manage- 
ment of  the  decedent's  estate,  for  which  order  application  was 
accordingly  made. — 

Hdi,  that  the  statutes  confer  upon  Surrogates  no  authority  touching  the 
compensation  of  attorneys  appearing  for  parties  to  special  proceed- 
ings in  their  courts  \  that  the  remedy  of  the  attorneys  for  the 
recovery  of  any  claim  for  services  was  an  action  against  their  client 
in  the  proper  forum  ;  and  that  the  application  must  be  denied. 

Rights  and  status  of  attorneys  for  parties  to  special  proceedings  in  Sur- 
rogates' courts— discussed* 

Aftek  the  accounting  in  the  above  matter,  which  was 
litigated,  had  reached  an  advanced  stage,  it  was  an- 
nounced by  Hoes  &  Morgan,  the  attorneys  for  the  ex- 
ecutrix, that  she  desired  to  substitute  another  attorney 
in  their  place ;  that  they  had  no  objection  to  such  sub- 
stitution being  made,  provided  their  charges  against 
her  were  first  paid.  AflSidavits  were  submitted  on  their 
behalf  tending  to  show  that  they  had  rendered,  before 
the  commencement  of  this  proceeding,  many  and  valu- 
able legal  services  for  her,  as  counsel,  in  and  about  the 
management  of  the  estate,  and  in  conducting  litigations 
for  her,  in  other  courts,  besides  their  services  rendered 
on  this  accounting ;  and  it  was  submitted  to  this  court 
to  determine  whether  it  could  order  such  substitution 
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on  condition  that  the  executrix  should  pay  their  just 
charges. 

Hoss  &  Morgan,  for  executrix, 

Mr.'  PLKABAirrs,  for  eoiUeiting  eredUor, 

The  Surrogate. — Section  2528  of  the  Code  provides 
that  a  party  of  full  age,  etc.,  may  prosecute  or  defend 
a  special  proceeding  in  tbis  court,  in  person  or  by  an 
attorney  regularly  admitted,  etc.,  at  his  election,  with 
certain  exceptions.  Section  2538  makes  provision  for 
the  service  of  certain  papers  in  Surrogates'  courts, 
upon  attorneys,  as  provided  by  §§  796-802.  This  court, 
being  of  record,  and  attorneys  being  thus  authorized  to 
practise  therein,  it  is  claimed  that  it  is  clothed  with 
sufficient  power  over  its  suitors  and  their  attorneys  to 
prescribe  the  terms  on  whiph  a  change  of  attorneys 
may  be  effected,  such  as  is  exercised  by  other  courts. 
But  in  attempting  to  do  so,  this  difficulty  is  encoun- 
tered. Surrogates  can  exercise  jurisdiction  only  over 
executors  and  administrators,  as  such,  except  that  they 
may,  in  a  proper  case,  impose  costs  upon  them  person- 
ally. Here,  the  claim  of  the  attorneys,  hitherto  acting 
for  the  executrix,  is  against  her  personally,  and  not  as 
executrix.  If  this  court  were,  therefore,  to  make  an 
order  directing  Mrs.  Halsey,  personally,  and  not  as 
executrix,  to  pay  those  attorneys  a  certain  sum  of 
money  for  their  services  rendered,  before  permitting  a 
substitution,  under  what  provisioii  of  the  Code  would 
I  find  the  power  to  compel  the  payment  ?  Would  not 
the  order  be  a  mere  brutum  fulmen^  except  only  as  it 
might  have  the  effect  of  bringing  the  proceeding  to  a 
halt  until  the  order  should  be  complied  with?    It  is 
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trae  that,  under  section  2672,  the  Surrogate  ia  au- 
thorized, on  notice,  to  direct  the  payment  of  funeral 
expenses,  expenses  of  administration,  etc.,  but  that 
section  relates  solely  to  a  case  of  temporary  admin- 
istration. Nor  do  I  think  subd.  11  of  section  2481,  as 
is  insisted  by  counsel,  contains  a  provision  broad 
enough  to  reach  the  case.  By  it  a  Surrogate  is  au- 
thorized to  proceed  in  matters  not  expressly  provided 
for  in  the  preceding  subdivisions,  in  all  matters  subject 
to  the  cognizance  of  his  court,  according  to  the  course 
and  practice  of  courts  having,  by  the  common  law, 
jurisdiction  of  such  matters.  The  difficulty,  it  seems 
to  me,  is  that  the  comx)elling  of  the  payment  of  a  debt 
or  obligation  contracted  by  an  executor  or  adminis- 
trator, is  nowhere  made  subject  to  the  cognizance  of  his 
court.  I  think  I  can  no  more  compel  an  executor  to 
pay  his  attorney  than  I  can  compel  him  to  pay  a  school 
bill  contracted  by  him  (Bulkley  v.  Staats,  4  Redf,^  6^). 
The  phrase,  *' subject  to  the  cognizance  of  his  court," 
means,  I  take  it,  some  matter  made  by  some  express 
provision  of  statute,  so  subject,  as  in  the  case  of  Tomp- 
kins V.  Moseman  {6  lied/.j  JiO^\  where,  although  the 
statute  (sec.  2818)  conferred  upon  the  Surrogate  power 
to  appoint  a  successor  to  a  sole  trustee  who  had  died, 
yet,  because  it  failed  to  point  out  the  mode  of  pro- 
cedure in  such  case,  who  should  be  cited,  etc.,  it  was 
held  that  the  provision  contained  in  subd.  11  clothed 
him  with  the  power  exercised  by  courts  having,  by  the 
common  law,  jurisdiction  in  such  cases.  There  the 
power  was  conferred,  but  the  mode  of  its  exercise  was 
not  indicated.  Here,  however,  no  authority  is  con- 
ferred upon  Surrogates,  touching  the  compensation  of 
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attorneys;  much  less  the  specific  power,  in  that  re- 
spect, which  I  am  now  asked  to  exercise.  They  are  not 
**  matters  subject  to  the  cognizance  of  this  court."  A 
party  is  permitted  to  appear  by  attorney,  and  certain 
pai)ers  may  be  served  upon  the  attorney,  and  that  is 
all.  No  new  power  is  conferred  upon  the  Surrogate, 
but  the  duty  to  recognize  an  appearance  by  attorney 
imposed. 

While  this  court  should  not  shrink  from  the  exercise 
of  any  authority  with  which  it  is  plainly  invested,  it 
should  carefully  avoid  arrogating  to  itself  such  as  is 
not  sanctioned  by  the  statutes,  whose  creature  it  is. 

Although  these  courts  have  become  courts  of  record, 
yet  they  have  not  yet  come  to  recognize  an  "  attorney 
of  record."  In  the  courts  of  general  jurisdiction,  for- 
merly by  the  rules  of  practice,  and  now  by  various 
sections  of  the  Code  of  Civil  Procedure,  none  of  which 
are  made  applicable  to  Surrogates' courts,  attorneys  were 
and  are  required  to  sign  process,  summonses,  notices 
of  appearance,  orders  of  arrest,  all  pleadings,  etc.  Be- 
fore the  adoption  of  our  first  Code  of  Practice,  all 
pleadings  in  the  Supreme  court  were  required  to  be 
subscribed  by  the  attorney  and  tiled  with  one  of  the 
four  clerks  of  that  court,  and  became  records  thereof, 
and  the  attorneys  then  became  **  attorneys  of  record," 
and  they  are  still  so  styled,  although  the  practice  is 
somewhat  changed ;  while  here,  many  of  the  applica- 
tions and  pleadings  may  be  oral.  No  law  or  practice 
requires  that  any  of  the  various  petitions,  citations, 
answers,  objections  or  process  shall  be  subscribed  by 
an  attorney,  and  if  he  have  one,  a  subscription  by  the 
party  suffices ;  nor  is  a  mere  notice  of  appearance  of  an 
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attorney,  transmitted  by  mail  or  otherwise  to  this 
court,  of  any  avail.  A  party  must  appear  in  person, 
or  his  attorney  must  thus  appear  for  him.  So,  I  think, 
if  he  appear  by  one  attorney  on  one  hearing,  he  may 
appear  by  another  on  the  next ;  and  the  court  would 
have  no  power  to  prevent  it,  but  would  be  obliged  to 
recognize  each,  and,  in  either  case,  permit  the  hearing 
to  proceed.  If  I  am  right  in  this,  then  it  follows  that 
any  attorney,  who  has  been  superseded  in  any  matter, 
must  look  only  to  his  client  for  proper  compensa- 
tion in  the  pending  proceeding.  Compensation  for  ser- 
vices rendered  before  the  commencement  of  the  then 
pending  proceeding  he  would  be  compelled  to  seek 
from  the  same  source,  and,  on  the  failure  of  the  client 
to  pay,  he  could  pursue  his  remedy  by  an  action  in  the 
proper  forum. 

In  the  present  proceeding,  if  costs  shall,  at  its  ter- 
mination, be  awarded,  as  is  probable,  to  the  executrix, 
she  will  be  entitled  to  such  as  may  be  allowed  in  a  case 
of  contest,  and  such  additional  per  diem  allowance 
for  services  rendered  by  any  and  all  of  her  attorneys 
throughout  the  proceeding,  as  if  only  one  had  been  at 
any  time  engaged  therein. 

Application  denied. 
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Westchester  County.— Hon.  OWEN  T.  COFFIN, 

Surrogate. — November,  1883. 

Hood  v.  Hood. 

In  the  matter  of  the  estate  of  Andrew  Hood,  deceased. 

Letters  testamentary  issue  only  out  of  a  Surrogate's  court,  and  the  stat- 
utes clothe  that  tribunal  alone  with  the  power  to  revoke  the  same  ; 
and  point  out  the  mode  of  its  exercise. 

The  Supreme  court  having  no  i)ower  to  order  the  removal  of  an  executor, 
the  pendency,  in  that  court,  of  an  action,  wherein  such  removal  con- 
stitutes a  portion  of  the  relief  sought,  is  no  bar  to  a  special  proceeding 
instituted  in  a  Surrogate's  court  to  procure  a  decree  revoking  his 
letters. 

Testator  having,  by  his  will,  directed  his  executrix  and  executor  to  con- 
vert the  residue  of  his  estate,  into  money,  invest  the  net  proceeds  on 
bond  and  mortgage  on  real  estate  in  the  State  of  New  York,  and  ap- 
ply the  interest  to  the  use  of  certain  cetiui^  que  trust,  the  executor, 
without  the  knowledge  of  the  executrix,  expended  nearly  one  half  of 
such  proceeds  in  the  purchase  of  real  property  in  New  Jersey,  whirh 
was  conveyed  to  him  as  '*  F.  H.,  executor,"  whereby  the  amount  so 
expended  was  lost  to  the  estate. — 

ndd,  that  the  facts  cstnblL<)hed  clearly  brought  the  case  within  Code  Civ. 
Pro.,  g  2685,  subd.  2,  which  specifies,  as  a  cause  for  revoking  an  exec- 
utor's letters,  "  his  having  wasted  ...  the  money  ...  in 
his  hands  ....  or  otherwise  improvidently  managed  .  .  « 
the  property  committed  to  his  charge." 

An  application  was  heretofore  made  by  Bertram  D. 
Hood,  one  of  the  legatees  nnder  the  will  of  Andrew 
Hood  deceased,  praying  for  several  distinct  forms  of  re- 
lief, among  which  was  embraced  that  of  the  revocation 
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of  the  letters  testamentary  issued  to  Frederick  Hood. 
On  objection  made,  the  petitioner  was  permitted  to  elect 
any  one  which  he  desired  to  pursue,  and  he  elected  that 
having  in  view  the  revocation  of  the  letters  (1  Dem., 
392). 

It  appears  that  the  will,  after  giving  various  specific 
and  general  legacies,  directed  the  executors,  Maria  L 
Hood  and  Frederick  Hood,  to  convert  all  the  residue  of 
testator's  estate,  real  and  personal,  into  money,  and, 
after  paying  the  incumbrance  on  certain  real  estate,  the 
use  of  which  had  been  previously  devised,  to  divide  the 
balance  into  as  many  shares  as  he  should  leave  children 
by  his  wife,  Maria  L.  Hood,  and  invest  the  same  on  bond 
and  mortgage  on  real  estate  in  the  State  of  New  York, 
the  interest  to  be  applied  to  the  support,  maintenance 
and  education  of  said  children,  respectively,  during 
minority,  and  to  pay  over  to  each  child,  on  arriving  at 
the  age  of  twenty  one  years,  his  or  her  share,  with  the 
accumulation,  if  any. 

By  an  accounting  had  before  the  Surrogate  of  West- 
chester county  in  1869,  it  appeared  that  the  actual  con- 
version into  a  money  fund,  of  the  real  and  personal  es- 
tate had  been  effected,  and  that  there  remained  a  bal- 
ance on  hand,  to  be  kept  invested  as  provided  by  the 
will,  of  about  $55,000.  Of  this  sum  so  belonging  to  the 
estate,  Frederick  Hood,  in  1875,  without  the  knowledge 
of  the  executrix,  used  $29,100  in  the  purchase  of  a 
house  and  lot  in  the  city  of  Newark,  in  the  State  of  New 
Jersey,  on  which  there  was,  at  the  time  of  the  pur- 
chase, an  existing  mortgage  of  $25,000,  the  payment  of 
which  was  assumed  by  him.  The  deed  was  executed  to 
him  as  ''Frederick  Hood,  executor."     The  mortgage 
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was  subsequently  foreclosed,  and  the  property  sold,  in 
1880,  for  a  sum  insufficient  to  pay  the  amount  due  upon 
the  mortgage.  At  the  time  of  the  foreclosure  there  was 
a  judgment  against  Frederick  Hood  of  upwards  of 
$4,000,  which  was  declared  to  be  a  lien  on  the  mort- 
gaged premises.  These  facts  tending  to  show  that  the 
executor  had  wasted  or  improperly  applied  the  proi)erty 
were,  chiefly,  set  forth  in  the  petition,  and  were  met  by 
a  general  denial  in  the  answer.  They  were,  however, 
established  on  the  hearing.  The  answer  also  stated,  as 
a  bar  to  this  proceeding,  that  an  action  was  pending  in 
the  Supreme  court,  in  Kings  county,  in  which  it  was 
sought,  among  other  things,  to  remove  the  executor. 

Bob  &  Mackt.tn,  far  petitioner, 
R  P.  Wilder, /<?r  executor. 

The  Surrogate. — The  decree  prayed  for  must  be 
granted.  The  executor  has  been  guilty  of  a  flagrant 
violation  of  his  duty  and  the  facts  established  clearly 
bring  the  case  within  subd.  2  of  §  2685  of  the  Code.  By 
violating  the  plain  direction  of  the  will,  to  invest  the 
funds  on  bonds  and  mortgages  in  the  State  of  New 
York,  he,  by  purchasing  real  estate  in  the  State  of  New 
Jersey,  has  caused  a  loss  of  more  than  one  half  of  the 
large  fund  on  hand  for  proper  investment  at  the  time  of 
the  accounting  in  1869.  As  a  consequence  of  this  mis- 
conduct, those  entitled  to  the  fund  have  thus  far  been 
unable  to  obtain  their  shares  of  it ;  and  the  widow  is 
suffering  for  want  of  the  income,  provided  for  her  by 
the  will,  which  is  unjustly  withheld. 

The  fact  that  an  action  is  pending  in  the  Supreme 
court,  in  which,  among  other  things,  judgment  is  asked 
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for  the  removal  of  the  executor,  cannot,  I  apprehend, 
affect  the  jurisdiction  of  this  court  in  the  premises. 
That  action,  it  appears,  was  commenced  in  1878,  and  la 
still  pending.  Of  course,  it  is  impossible  to  know  when 
it  will  be  determined,  and,  if  the  executor's  counsel  is 
correct  in  supposing  that  to  be  a  bar  to  this  proceeding, 
then  the  legatees  are  left,  all  these  years,  without  other 
remedy.  It  has  been  repeatedly  held,  and  is  well  set- 
tled, however,  that  Chancery  (the  Supreme  court)  has 
no  power  to  remove  an  executor  (Redf.  Law  &  Pr. 
Surr.  Courts,  557/  Perry  on  Trusts  [Snded.],  %S81; 
Wood  V.  Brown,  34,  N.  Z.,  339  ;  Quackenboss  v.  South- 
wick,  41  id.  J 117).  The  Surrogate  issues  the  tetters,  and 
the  statute  clothes  him  aione  with  power  to  revoke 
them,  and  points  out  the  mode  of  its  exercise.  It  is  a 
duty  imposed  upon  me,  the  performance  of  which  I 
cannot  escape,  if  I  would. 

It  is  by  no  means  an  uncommon  thing  for  executors, 
and  others  acting  in  a  fiduciary  capacity,  to  be  led  into 
wild  speculations,  in  the  hope  of  gain,  in  manifest  vio- 
lation of  the  duties  of  the  trust,  and  in  nine  cases  out  of 
ten,  perhaps,  they  encounter  disaster,  to  the  ruin  or  in- 
jury of  the  beneficiaries.  Here  the  executor  has 
'^  wasted  "  the  assets  in  his  hands,  to  the  extent  of  about 
$30,000 ;  he  has ''  improvidently  managed  "  the  property 
committed  to  his  charge,  and  his  letters  should  be  re- 
voked in  order  that  the  destitute  widow  and  her  injured 
children  may  take  such  measures  of  rediessy  consequent 
thereupon,  as  the  law  permits. 

Decree  accordingly,  with  costs. 
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Westchester   Coxte^ty.— Hoit.  OWEN  T.   COFFIN, 

SuBBOOATE. — ^December,  1883. 

RiCARD  V.    liAYTHf. 

In  the  matter  of  the  estate  of  William  Laytin,  de- 

ceased. 

a  receipt  for  a  sum  paid,  given  by  an  adult  legatee  under  a  will  to  the 
executor  thereof,  with  a  complete  knowledge  of  the  facts,  cannot,  in 
the  absence  of  unfair  conduct  on  the  executor's  part,  be  avoided  on 
the  ground  of  a  mistake  in  law,  whereby  the  latter  retained  com- 
missions at  too  great  a  rate. 

Petitioner 'applied  for  the  opening  of  a  decree  rendered  in  May,  1883,  in  a 
proceeding  to  which  he  was  a  party,  alleging,  as  the  ground  of  his 
application,  the  existence  of  certain  rights  of  which  he  had  been  ap- 
prised for  more  than  a  year,  by  means  of  a  decision  of  the  Surrogate 
in  another  case.  There  was  no  proof  of  fraud,  no  clerical  error,  and 
no  pretence  of  new  evidence. — 

BM^  barred  by  laches. 

The  question  of  the  proper  rate  of  commissions  of  testamentary  trustees 
upon  receiving  and  paying  out  income  of  a  fimd,  on  the  principal  of 
which  they  have  received  commissions  as  executors^considered. 

Drake  v.  Price,  5  JV.  F.,  430 — conunented  upon. 

John  A.  Rioabd,  administrator  of  Maria  M.  Ricard, 
who  was  a  daughter,  and  legatee  under  the  will,  of 
William  Laytin,  deceased,  asked  for  a  new  hearing  of 
three  accountings  made  by  the  executors,  in  which 
decrees  were  entered,  respectively,  in  1877,  1879,  and 
1882,  on  an  account  filed  in  October,  1881.  Mrs.  Ricard 
was  a  party  to  the  accountings  of  1877  and  1879,  and 
died  in  July,  1881.  The  applicant,  as  her  administrator, 
was  a  party  to  the  last  accounting.  It  apx>eared  that 
William  Laytin,  son  of  the  deceased,  and  the  other 
executors,  in  the  accountings  of  1877  and  1879,  retained 
greater  commissions  than  they  were  legally  entitled  to 
receive,  in  this  manner ;  that  the  children,  by  the  wUl, 
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were  entitled  to  the  income  of  portions  of  the  estate, 
which  the  executors  were  in  the  habit  of  paying  over 
quarterly,  retaining,  out  of  each  share,  commissions  at 
the  rate  of  five  per  cent,  on  the  first  SI, 000,  two  and 
one-half  i)er  cent,  on  the  next  $9,000,  and  one  per  cent, 
on  all  sums  beyond ;  that  it  was  their  custom  ifco  present 
to  each  beneficiary,  upon  the  payment  of  income,  a  par- 
ticularized statement  of  the  gross  income  and  deduc- 
tions for  commissions,  expenses,  etc.,  and  to  take  a 
receipt  for  each  payment,  but  that  there  was  no  par- 
ticular statement  made  of  the  amount  deducted  for 
commissions;  that  attention  was  first  drawn  to  the  matter 
by  the  opinion  of  the  Surrogate  (in  January,  1882), 
wherein  he  held  that  they  were  entitled  to  commissions 
on  income  only  at  the  rate  of  one  per  cent.  each. 

Affidavits  were  read  in  opposition,  showing  that,  on 
each  payment  of  income,  there  was  delivered  to  each  of 
the  legatees  a  detailed  statement  concerning  the  income 
for  the  quarter  then  ended,  showing  the  amount  of  the 
gross  income  for  that  quarter,  and  every  item  thereof, 
with  the  source  from  which  it  was  derived,  with  all 
the  expenses  and  commissions  claimed  to  be  deducted 
therefrom;  and  that  the  proper  share,  after  maldng 
such  deductions,  as  shown  thereby,  was  paid  to  Mrs. 
Ricard,  down  to  the  time  of  her  death,  and  to  the 
other  beneficiaries,  and  she  and  they  gave  receipts  in 
full  thereof,  on  which  the  several  decrees  were  based. 

Eugene  H.  VovKHOYf/orthemotiork 
AiiBEBT  J.  McDonald,  opposed. 

The  Sureoqate. — ^This  application  is  resisted  upon 
two  grounds :  Isty  that  Mrs.  Ricard,  being  of  age,  was 
concluded  by  her  receipts  in  full,  which  were  given  on 
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complete  knowledge  of  all  the  facts ;  and  ^ndy  that  her 
administrator  is  precluded  from  the  relief  sought,  by 
reason  of  laches  in  making  the  application. 

As  to  the  first  point,  it  would  seem  that  the  executors 
acted  with  perfect  fairness  in  submitting  to  Mrs. 
Ricard,  at  each  payment  of  income,  a  complete  state- 
ment in  figures  showing  in  detail  the  amount  received, 
the  expenditures,  and  the  amount  proposed  to  be,  and 
which  was,  retained  as  commissions.  She,  therefore, 
had  an  exact  knowledge,  when  she  gave  her  receipts  in 
fuU,  of  all  the  essential  facts  relating  to  the  subject 
of  commissions.  Clearly,  the  executors  believed  them- 
selves to  be  entitled  to  such  commissions;  and 
although  I  held  differently  on  the  last  accounting 
(Meeker  v.  Crawford,  S  Redf.^  450)y  yet  the  subject  has 
stiU  to  be  settled  by  our  highest  court.  The  case  of 
Drake  v.  Price  {1  JSeld.,  430)  seems  to  have  caused  some 
doubt  and  conflict  of  opinion,  as  to  whether  executors 
acting  in  a  special  fiduciary  cp^pacity,  in  receiving  and 
paying  out  income,  are  entitled  to  full  commissions  on 
it  at  each  payment ;  and  I  have  now  pending  before 
me  a  claim  made  by  an  exScutor,  who  is  a  lawyer,  to 
just  such  commissions.  His  argument  is,  that  the  law 
of  1866,  which  was  in  force  when  he  was  appointed, 
and  under  which  he  obtained  vested  rights  in  that  re- 
gard, provided  that  the  Surrogate  should  allow  to  trus- 
tees, on  all  accountings,  the  same  commissions  as  were 
allowed  to  executors  and  administrators,  and  that, 
therefore,  he  is  entitled  to  full  commissions  on  each 
accounting.  The  most  that  can,  therefore,  be  said  in 
this  case,  is  that  it  was  purely  a  question  of  law,  in- 
volved in  some  doubt,  and  if  the  parties  were  mistaken 
on  the  subject,  that  fact  furnishes  no  ground  for 
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dress.  There  is  nothing  to  sustain  the  allegation  of 
fraud ;  there  was  no  clerical  error ;  and  there  is  no 
pretence  of  the  discovery  of  new  evidence  in  the  case. 

On  the  second  ground  also,  I  think  the  application 
must  be  denied.  The  administrator  of  Mrs.  Ricard  is 
presumed  to  have  come  into  possession  of  the  state- 
ments furnished  to  her  by  the  executors  in  her  lifetime. 
He  was  a  party  to  the  last  accounting,  and  states,  in 
his  affidavit,  that  his  attention  was  first  drawn  to  the 
matter  by  the  opinion  deUvered  by  me  in  January, 
1882,  in  that  case.  The  application  was  made  on 
October  10th,  1883,  which  was  about  a  year  and  nine 
months  after  he  says  his  attention  was  so  drawn  to  the 
matter.  After  having  thus  acquired  the  necessary 
knowledge,  he  should  have  at  once  asked  for  such 
relief  as  he  deemed  himseK  entitled  to,  and  not  have 
delayed  action  for  nearly  two  years.  Under  such  cir- 
cumstances the  law  does  not  permit  a  man  to  lie  idle 
without  imposing,  as  a  ^penalty,  the  ripening  of  an 
alleged  wrong  into  an  established  right. 

The  application  must  be  dismissed,  with  costs  of 
the  motion  to  the  executor! 


-#-♦- 


Wbstohester  Coukty.— Hon.   OWEiS"  T.  COFPES", 

Surrogate. — Januarv,  1884. 

BiLLAR  V.    LOTTNDES. 

In  the  matter  of  the  application  for  revocation  of  pro- 
hate  of  the  will  of  Samuel  P.  Billar,  deceased. 

The  gift  of  a  legacy  to  A.  (testator's  widow)  "  during  her  lifetime,  for 
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the  support  of  herself  and  my  children  "  does  not  constitute  a  pree- 
atorj^  trust. 

Testator's  will  gave  all  his  estate  to  his  wife,  for  life;  for  the  support  of 
herself  and  their  tw6  children,  the  same,  on  her  death  to  be  equally 
divided  between  the  children — ^provided  the  wife  remained  single;  on 
her  remarriage,  the  principal  to  be  equally  divided  among  the  wife 
and  children.  It  appeared  that  the  income  of  the  personal  estate 
could  afford  but  a  slender  support  for  three  persons ;  whereas  the 
carr}'ing  on  of  the  business  might  produce  an  adequate  one. — 

EM,  that  the  will  created  a  valid  implied  trust ;  that  testator's  in- 
tent was  that  the  personal  estate  should  pass  into  the  actual 
possession  of  his  widow  for  the  purpose  indicated,  subject  to 
the  official  control  of  the  executors,  for  payment  of  debts ;  and 
that  any  residue  of  the  principal  was  to  be  disposed  of  in  the  man- 
ner, and  on  the  happening  of  the  contingencies  mentioned  in  the 
dispositive  clauses  of  the  will. 

Clarke  v.  Leupp,  88  JV.  F.,  228— distinguished. 

Decedent^  s  will  liaving  been  admitted  to  probate 
without  contest,  his  widow  applied  for  revocation 
of  the  probate,  on  allegations,  coupled  with  a  request 
for  a  construction  of  the  will,  if  refused,  so  far  as  to 
determine  whether  she  was  entitled  to  the  possession 
of  the  personal  estate.     The  will  provided  as  follows : 

**Igive,  devise  and  bequeath  my  estate,  both  real 
and  personal,  as  follows  ;  that  is  to  say :  3rd.  I  devise 
and  bequeath  all  my  real  and  personal  estate  to  my 
wife,  Terena  E.  BUlar,  during  her.  lifetime,  for  the 
supi)ort  of  herself  and  niy  children.  4th.  In  the  event 
of  the  death  of  my  wife,  all  my  estate,  both  real  and 
personal,  shall  be  divided  equally  between  my  son, 
Wilson  P.  Blllar,  and  my  daughter,  Ella  M.  BUlar, 
and  their  heirs.  5th.  Provided  that  my  wife,  Terena 
E.  BUlar,  remains  single  during  her  natural  life.  But 
in  the  event  of  her  remarrying,  I  give,  devise  and 
bequeath  to  her  one  third  of  my  estate,  both  real  and 
personal,  the  remaining  two  thirds  to  be  divided  equally 
between  my  son  and  daughter  already  mentioned.'* 
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The  executors,  William  E.  Loundes  and  another,  op- 
posed the  application. 

Habtik  J.  Keook,  for  execuUn'. 
Dudley  R  Kortotx,  far  the  tcidow. 

The  Surbogate. — I  am  satisfied  that  the  will  was 
properly  executed,  that  the  deceased  had  sufficient 
testamentary  capacity,  and  that  the  act  was  not  taint- 
ed by  fraud  or  undue  influence.  It  is,  therefore,  ad- 
mitted to  probate.  The  only  other  question  to  be  con- 
sidered relates  to  the  construction  of  the  will ;  whether 
under  it  the  executors  must  convert  the  personal  estate 
into  money,  and  invest  it  and  pay  over  to  the  widow 
the  income  thereof ;  or  whether  the  widow  is  herself 
entitled  to  its  possession.  It  is  undoubtedly  within 
the  province  of  the  court,  in  order  to  ascertain  the 
testator's  intention,  where  the  language  employed  by 
him  is  obscure  or  doubtful,  to  look  at  all  the  circum- 
stances surrounding  the  testamentary  act.  The  tes- 
tator, then,  was  engaged  in  the  oyster  business  at  City 
Island,  having  an  oyster  bed  there  in  Long  Island 
Sound,  from  which  he  derived  support  for  himself  and 
family.  This  is  personal  property,  and  was  about  all 
he  possessed.  This  species  of  property  is  Uable  to 
great  fluctuations  in  value,  but  is  now  estimated  to 
be  worth  about  $1,500.  He  also  died  seized  of  a  house 
and  lot  of  no  great  value,  but  sufficing  as  a  home 
for  himself  and  family.  His  son,  now  about  nineteen 
years  of  age,  was  brought  up  to  the  same  busi- 
ness by  his  father,  and  has  sufficient  capacity,  with 
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the  advice  of  Ms  mother,  to  conduct  the  business.  The 
income  of  the  personal  property  would  afford  but  a 
slender  support  for  three  persons,  while  the  carrying' 
on  of  the  business  might  produce  a  reasonably  adequate 
one.  It  is  likely  that  all  these  considerations  were  pres- 
ent to  the  mind  of  the  testator  when  he  made  the  will, 
and  that  his  failure  distinctly  to  express  his  wishes  in 
the  will,  to  the  effect  that  his  wife  should  have  posses- 
sion and  control  of  everything,  was  due  partly  to  his 
ignorance  of  business  of  the  kind,  and  partly  to  the 
lack  of  legal  knowledge  of  the  gentleman  who  prepared 
it.  However  that  may  be,  this  court  has  no  power  to 
make  a  new  will,  but  only  to  give  it  such  interpreta- 
tion as  it  will  justly  bear  under  the  circumstances. 

It  will  be  observed  that  the  testator  does  not,  in 
terms,  give  to  his  wife  any  income,  but  he  does  give 
her  all  his  real  and  personal  estate  for  life,  for  the  sup- 
port of  herself  and  two  children.  It  is  given  to  her  for 
a  definite  and  declared  object,  and  hence,  although  an 
express  trust  is  not  declared,  and  may  not,  therefore, 
be  valid  as  to  the  real  estate,  with  which  we  have  no- 
thing, here,  to  do,  yet  I  consider  it  a  valid  implied  trust 
as  to  the  personal  (Perry  on  Trusts,  §§  117,118;  2  Redf. 
on  Wills,  ^lij  4^8).  This,  therefore,  is  what  is  some- 
times called  a  "precatory  trust."  Here,  the  subject  of 
the  gift,  the  beneficiaries  and  the  precise  object  are 
definitely  indicated.  The  case  of  Clarke  v.  Leupp  {88 
If.  7".,  230\  cited  by  the  executors'  counsel,  is  unlike 
this,  in  that  the  question  there  ^cussed  related  solely 
to  real  estate,  concerning  which  no  proper  declaration 
of  trust  was  made  in  writing.    The  will,  in  that  case, 

gave  aU  the  estate  to  the  wife,  and  authorized  her  ta 
Vol.  n— 88. 
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take  charge  of  it  after  his  death,  and  retain  or  dispose 
of  it  for  the  benefit  of  herself  and  children,  and  it  was 
also  unlike  this  in  that  the  estate  to  the  wife  was  not 
limited  on  her  life — while  here  it  is ;  and  Sir  J.  Romillt 
held,  in  Howarth  v.  Dewell  (5  Jv/r.^  N.  >81, 1360\  that 
all  the  class  of  cases,  to  which  precatory  trusts  belong, 
contain  estates  for  life.  The  court,  in  Clarke  v.  Leupp, 
says:  "it  is  well  settled,  by  a  long  succession  of  well 
considered  cases,  that  when  the  words  of  the  will,  in 
the  first  instance,  clearly  indicate  a  disposition  in  the 
testator  to  give  the  entire  interest,  use  and  benefit  of 
the  estate  absolutely  to  the  donee,  it  will  not  be  re- 
stricted or  cut  down  to  any  less  estate  by  subsequent 
or  ambiguous  words,  inferential  in  their  intent."     It 
is  true  here  are  "subsequent"  words,  but  they  are 
neither  * '  ambiguous ' '  nor  * '  inferential  in  their  intent." 
That  they  are  "subsequent"  is  natural,  but  they  are 
clear  and  positive.      The  property  is  given  to  Mrs. 
BiUar  for  a  specific  purpose.    Had  the  will  read :  "  I 
devise  and  bequeath  all  my  real  and  personal  estate  to 
my  wife  during  her  lifetime,  and  ^wish'  or  ^desire' 
or  ^  request '  her  to  use  it  for  the  support  of  herself 
and  my  children,"  then,  doubtless,  the  position  taken 
by  the  executors'  counsel  would  have  been    correct. 
Transpose  the  words  of  the  clause  so  that  it  shall  read : 
"  I  devise  and  bequeath  to  my  wife  for  the  support  of 
herself  and  my  chUdren  all  my  real  and  personal  estate 
during  her  life,"  could  it  be  doubted  that  a  trust  was 
created  in  the  wife,  and  yet  would  there  be  any  dif- 
ference in  sense  and  meaning  %    I  apprehend  not. 

But  it  strikes  me  that  the  clause  of  the  will  in  ques- 
tion contains  no  words  which  can  justly  be  called 
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"precatory."  There  is  no  supplicating  or  beseeching 
by  the  testator.  The  estate  is  only  given  to  his  widow 
for  a  declared  purpose,  and  she  takes  it  subject  to  the 
discharge  of  the  duty  imposed.  And  I  think  the  chil- 
dren could  compel  her,  she  having  accepted  the  bequest, 
to  properly  discharge  the  trust. 

I  conclude,  therefore,  that  it  was  the  intention  of  the 
testator,  that  the  personal  estate  should  pass  into  the 
actual  possession  of  his  widow,  for  the  purpose  indi- 
cated, subject,  of  course,  to  the  official  control  of  the 
executors  for  the  payment  of  debts,  etc.,  and  that,  sub- 
ject to  the  power  of  the  widow  to  apply  it  to  her  and 
the  children' s  support,  what  should  remain  of  the  prin- 
cipal, was  intended  to  be  disposed  of  in  the  manner  and 
on  the  happening  of  the  contingencies  mentioned  in 
the  fourth  and  fifth  clauses  of  the  will  (Smith  v.  Yan 
Ostrand,  6^,  N.  T.,  282). 


-»-#■ 


Westchesteb  CornsTTY.— Hon.   OWEN  T.  COFFIN, 

SuEEOGATE. — ^February,  1884. 

Smith  v.  Lusk. 

In  the  matter  of  the  judicial  settleToent  of  the  account 
of  Stephen  C.  Lusk,  as  general  guardian  of  the 
person  and  property  of  Stephen  J.  Lusk,  and 
others^  infants. 

A  surety  in  the  official  bond  of  a  general  guardian  of  an  infant's  property, 
having  no  right  to  compel  an  accounting  on  the  i)art  of  hia  principal 
nor  to  be  cited  upon  the  latter^s  accounting  (Code  Civ.  Pro. ,  §§  2847- 
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2850),  has  no  standing  aa  a  petitioner  to  open  a  decree  settling  an  ac- 
count rendered,  on  the  ground  of  an  error  therein  which  redounds  to 
his  disadvantage.  In  this  respect,  he  is  differently  situated  from  a 
surety  in  the  official  bond  of  an  executor  or  administrator,  who  may 
call  his  principal  to  account  under  Code  Civ.  Pro.,  §  2726. 

This  was  an  applicataon  by  M.  H.  Smith,  surety  in 
the  general  guardian's  bond,  to  open  the  decrees  en- 
tered on  the  judicial  settlement  of  the  accounts  with 
the  wards,  who  had  become  of  age,  and  for  a  supple- 
mental and  fuller  account  of  his  proceedings  as  such 
guardian.  The  petition  showed  that  Lusk  was  ap- 
pointed such  guardian  in  1873 ;  that,  in  September, 
1883,  he  proceeded  to  procure  a  judicial  settlement  of 
his  accounts  with  said  wards  before  the  Surrogate's 
court,  without  notice  to  said  surety;  that,  on  that  day, 
three  several  decrees  were  made  in  that  proceeding,  by 
which  it  was  adjudged  that  there  was  due  from  the 
guardian  to  each  of  the  wards  the  sum  of  $427.74  ;  that 
great  wrong  and  injustice  had  been  done  to  the  peti- 
tioner thereby,  in  that  the  guardian  had  not  rendered 
a  full  account  of  aU  his  lawful  claims  and  charges 
against  the  wards,  to  wit,  in  omitting  to  charge  each 
for  his  maintenance,  etc. ;  that  he  was  insolvent  and  en- 
tirely unable  to  pay  any  part  of  the  sums  directed  by 
said  decrees  to  be  paid,  by  reason  whereof  the  peti- 
tioner would  be  liable  to  pay  the  same. 

Lewis  C.  Platt,  forpeUtumer, 
Charles  Hahtes,  opposed. 

The  Surkogate. — I  think  that  the  application  must 
be  denied.  It  will  be  seen,  by  reference  to  §§2847- 
2850,  inclusive,  of  the  Code,  which  declare  who  may 
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compel  a  general  guardian  to  account,  and  point  out 
whom  lie  must  cite  to  attend  Ms  accounting,  that  no- 
thing is  said  as  to  a  surety.  He  was  not,  therefore,  en- 
titled to  any  notice  of  the  proceeding,  and,  as  he  was 
not  a  proi)er  party  to  it,  could  not  have  been  heard  in 
reference  to  it,  had  he  been  present.  If  this  be  so,  then 
he  is  not  in  a  position  to  make  this  application.  If  the 
application  were  granted,  and  a  new  accounting  had, 
he  would  still  be  powerless  to  effect  any  different  result. 

By  §  2726,  following  the  statute  of  1869  (Sess.  Laws, 
p.  569\  a  surety  in  the  bond  of  an  executor  or  adminis- 
trator, is  authorized  to  call  the  principal  to  an  account- 
ing, but  I  know  of  no  such  provision  as  to  the  surety  of 
a  general  guardian. 

Without  stopping  to  criticise  the  sufficiency  of  the 
facts  stated  in  the  petition  to  warrant  the  setting  aside 
of  the  decree,  under  subd.  6  of  §  24S1,  the  relief  sought 
must  be  refused  for  the  reasons  stated.     ' 


-♦♦4- 


Westchester  Cott:^ty.— Hon.  OWEN  T.   COFFIN, 

SuBEOGATE. — ^February,  1884. 

Stevens  v.    Miller. 

In  the  maUer  of  the  estate  of  Jonx  Stevens,  deceased. 

Testator,  by  his  will,  gaye  to  his  wife  a  life  estate  in  lands  at  M. ;  and  to 
his  three  children  "an  equal  and  undivided  one  third  portion,  each, 
of  all  my  real  estate  at  F. "  and,  after  the  death  of  his  wife,  ' '  each 
one  third  portion  of  the  estato  left  to  my  wife  during  her  life.  '*  He 
then  provided  that,  if  either  of  his  two  sons  should  '*  die,  leaving  a 
widow/*  the  latter  should  use  the  interest  of  the  estate  or  money  left 
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to  the  son  alone,  the  principal,  on  her  death,  to  go  to  the  son's  child- 
ren. Testator's  "wife  died  before  him. — 
Held,  that  (1)  each  son  took  only  a  life  estate;  (2)  the  second  intended  life 
estate — ^to  the  son's  widow — ^was  Toid,  since  she  could  be  a  person 
not  in  being  at  testator's  death;  (3)  hence,  the  limitation  over  on  the 
widow's  death  was  void;  (4)  testator  died  intestate  as  to  the  residuum 
after  each  son's  life  estate;  (5)  which  would,  therefore,  descend  to 
whoever  were  testator's  heirs  at  the  time  of  the  deaths  of  the  sods, 
respectively. 

CoNSTEUCTiON  of  decedent' s  will,  upon  an  applica- 
tion for  the  disposition  of  surplus  proceeds  of  a  sale  of 
his  real  estate  for  the  payment  of  debts. 

The  deceased  left  a  will,  by  which  he  gave  to  his 
widow  for  life  a  house  and  lot  at  Mount  Vernon.  The 
second  clause  of  the  will  was  as  follows : 

*'  Second.  I  give  and  bequeath  to  my  children,  John 
O.  Stevens,  George  Stevens  and  Mary  Louisa  Miller, 
an  equal  and  undivided  one  third  portion,  each,  of  all 
my  real  estate  at  Fleetwood,  and,  after  the  death  of 
my  wife,  and  'her  and  my  funeral  expenses  have  been 
paid,  I  give  and  bequeath  to  my  children  aforesaid, 
John  O.  Stevens,  George  Stevens  and  Mary  L.  Miller, 
each,  one  third  portion  of  the  estate  left  to  my  wife 
during  her  life.  If  my  son  John  Oscar  Stevens  shall 
die,  leaving  a  widow,  the  interest  of  the  estate  or 
money,  left  by  me  to  him  alone,  shall  be  used  by  said 
widow,  the  principal  to  go  to  his  children  after  the 
death  of  his  said  widow.  If  my  son  George  Stevens 
shall  marry  and  die,  leaving  a  widow,  the  interest  of 
the  estate  or  money,  left  by  me  to  him  alone,  shall  be 
used  by  his  widow,  the  principal  to  go  to  his  said  heirs 
after  the  death  of  his  said  widow. '* 

At  the  time  of  the  making  of  the  will,  John  0. 
Stevens  had  a  wife^  and  he  and  she  were  still  living,  and 
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liad  cMldren.  George  Stevens  liad  married  since  tlie 
date  of  the  will,  and  before  the  testator' s  death,  and 
he  and  his  wife  were  living,  but  had  as  yet  no  children. 
The  wife  of  the  testator  died  before  he  did.  Both 
parcels  of  real  estate  had  been  sold  in  this  proceeding, 
for  a  snm  more  than  sufficient  to  pay  the  debts  therein 
established,  and  the  costs  and  expenses  of  the  proceed- 
ing, and  the  court  was  asked  to  disi)ose  of  the  surplus. 

Joseph  S.  Wood,  for  petitioner, 
John  O.  Stevbns,  in  person. 

The  Subrogate. — The  question  here  to  be  deter- 
mined is  who  is  entitled  to  the  surplus  money,  or  what 
disposition  is  to  be  made  of  it,  under  the  will. 

I  think  the  absolute  devise,  contained  in  the  first  pro- 
vision of  the  second  clause,  to  testator's  sons  is  modified 
by  the  subsequent  provisions  of  the  same  clause.  It 
would  seem  that  the  testator  only  intended  to  give  a 
life  estate  to  the  sons ;  then  a  like  estate  to  their  re- 
si)ective  widows,  with  remainder  to  their  heirs  at  law. 
But  the  second  intended  life  estates  (to  the  respective 
widows)  appear  to  be  void,  for  the  reason  that  the 
widow  which  either  son  might  leave  could  be  a  person 
not  in  being  at  the  death  of  the  testator ;  and  the  limit- 
ation over  upon  their  death  dependent  thereon  would 
also  be  void,  and  the  testator  will  have  died  intestate 
as  to  the  two  thirds,  and  the  same  will,  therefore, 
descend  to  his  heirs  at  law,  whoever  they  may  be,  at 
the  death  of  each  life  tenant  (Schettler  v.  Smith,  il 

iT.  r;,  328). 

As  no  control  over  the  real  estate,  or  the  proceeds 
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thereof  J  is  given  to  the  executors  by  the  will,  the  fnnd 
must,  after  paying  Mrs.  Miller  her  share,  remain  in 
the  hands  of  the  county  treasurer,  to  be  invested  in 
pursuance  of  the  provisions  of  §§  2792  and  2796  of  the 
Code,  for  the  benefit  of  the  sons  for  life,  and,  at  their 
death,  to  be  paid  to  the  heirs  at  law  of  the  testator. 
Decreed  accordingly. 


->-•- 


Westchester  County.— Hon.   OWEN  T.  COFFHf, 

Stjbeogate. — ^March,  1884. 

Matter  of  Foos. 

In  tJie  matter  of  flie  will  of  George  Foos,  deceased. 

One  claiming  to  be  named  as  executor  in  an  alleged  will  of  decedent 
contained  in  a  receptacle  of  a  safe  deposit  company,  to  which  access 
could  be  had  only  hj  the  combined  agency  of  an  officer  of  the  com- 
pany and  of  decedent's  clerk,  asked  for  an  order  directing  the  com- 
pany, which  had  refused,  to  surrender  the  document  to  applicant's 
counsel,  with  a  view  to  its  production  in  court. — 

Hdd,  that  the  court  had  no  power  to  make  or  enforce  such  an  order ; 
that  the  proper  remedy  was  a  subpcena,  ducM  teovm,  to  the  custodians, 
to  which  the  court  could  compel  obedience. 

Ak  application  was  made  to  this  conrt  by  George 
Patterson,  showing  that  George  Foos,  late  a  resident 
of  the  village  of  Monnt  Yemon,  Westchester  connty, 
died  leaving  a  last  will  and  testament,  which  was 
placed  by  a  clerk  of  his  in  a  receptacle  which  he  con- 
trolled  in  the  vanlt  of  a  safe  deposit  company  in  the 
city  of  New  York,  and  which  will  that  company  refused 
to  surrender  without  an  order  from  the  Surrogate  of 
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Westchester  county,  directing  it  so  to  do,  and  praying 
this  court  to  make  such  order. 

Da  VIES,  WiUTKUEAD  <&  SuYDAM,  for  petitioner. 

The  Subrogate. — ^As  I  understand  it,  the  company 
alone  has  no  access  to  the  alleged  will.  It  can  be  obtained 
only  by  the  co-operation  of  the  sui)erintendent  of  the 
vaults,  who  has  the  key  to  that  containing  the  recep- 
tacle where  the  will  is  placed,  and  the  clerk  of  the  de- 
ceased who  has  the  key  to  the  latter. 

I  am  asked  to  make  the  order  sought,  directing  the 
company  to  deliver  the  will  to  Mr.  Whitehead,  one  of 
petitioner's  counsel,  to  produce  to  this  court.  I  know 
of  no  statute  authoriznig  me  to  make  such  order,  and, 
therefore,  I  should  be  powerless  to  enforce  obedience 
to  it,  if  made.  Courts  of  limited  jurisdiction,  like  this, 
cannot  be  too  cautious  about  assuming  powers  they  do 
not  possess. 

The  applicant,  claiming  to  be  the  executor,  is  not, 
however,  without  remedy.  On  filing  a  proper  petition 
for  probate  of  the  will,  a  subpcena  dicces  tecum  will  be 
issued,  directed  to  the  proper  persons,  requiring  them 
to  produce  the  will  in  this  court,  on  the  return  day  of 
the  citation  issued  in  such  cases.  Obedience  to  the 
requirements  of  the  subpoena  may  be  enforced,  if  neces- 
sary. 

Application  denied. 


602  CASES  m  THE  SURROGATES'  COURTS. 

DANNAT  T.  J027E8. 


Westchester  County.— Hon.  OWEN  T.  COFFTS", 

SuBBOGATE. — ^March,  1884. 

Dannat  V.  Jo:srES. 

In  the  matter  of  the  judicial  settlement  of  the  account 
of  John  J.  Jones  aTid  Alexander  Thayer,  as 
executors  of  the  will  of  D avtd  Jones,  deceased. 

Testator,  by  Ms  will,  gave  all  his  estate,  real  and  personal,  in  shares  of 
equal  fifths,  to  his  executors,  in  trust  to  tal^e  possession  of  and  hold 
the  realty,  and  keep  the  personalty  invested,  and  pay  the  net  pro- 
ceeds to  life  bcneflciaries,  with  remainder  over  ;  further  authorizing 
the  executors  "to  continue  the  business  of  brewing  and  malting 
which  I  am  now  conducting,  upon  the  same  premises  I  now  occupy 
and  with  the  flxtores  and  personal  property  con- 
nected therewith,  for  such  time  after  my  decease  as  they  shrill  think 
most  advantageous  to  my  estate  '* — the  proHts  to  be  distributed  as 
above  provided.  The  executors  having,  in  their  discretion,  con- 
tinued the  business,  a  contest  arose  upon  their  accounting  as  to 
whether  sundry  items  were  chargeable  against  income  or  capital — 

mm, 

1.  That  the  fact  that  the  executors  were  authorized  to  carry  on  the 

business  with  a  part  of  the  property  did  not  interfere  with  their  final 
liability  to  account  for  and  pay  over  its  value,  as  inventoried,  to  th3 
beneficiaries  in  remainder. 

2.  That  they  were  bound  to  produce  an  income  which  should  equal  or 

exceed  the  usual  rate  of  interest,  or  in  default  thereof,  to  close  the 
business. 

8.  That  expenses  incurred  in  paying  wages  of  operatives,  collecting 
accounts,  procuring  discoimts,  "trade  raising,"  for  signs,  and  losses 
owing  to  credits  Justifiably  given  by  the  executors,  and  to  death  oi 
deterioration  of  stock  used  in  the  business,  were  chargeable  to 
income,  and  must  be  paid  and  made  good  thereout,  before  the  shares 
therein  of  the  life  beneficiaries  could  be  ascertained. 

The  will  directed  the  executors  to  keep  the  really  in  proi)er  and  suitable 
repair. — 

BuM^  that  permanent  improvements,  beyond  what  the  will  contemplated 
would  be  properly  chargeable  to  the  eorptu  of  the  estate, — ^the  case 
not  being  one  for  apportionment  between  life-tenants  and  remainder- 
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men,  since  the  life  beneficiaries  were  merely  legatees  of  the  rents, 
issues  and  profits. 
Davis  V.  Stover,  68  if.  F.,  473;  Matter  of  PoUock,  8,B«f/.,  100,  IIS- 
distisguished. 

David  Jo2Tes  died  in  Jannaxy,  1881,  leaving  a  last 
will  and  testament,  wMcli  was  dnly  admitted  to  pro- 
bate. By  it,  lie  first  gave  to  his  executors,  in  tmst,  his 
real  and  personal  estate,  in  the  following  language : 

^^  Second.  I  give,  devise  and  bequeath  to  (naming 
ihem),  executors  of  and  trustees  under  this  my  will, 
one  equal  fifth  part  of  all  my  estate,  real  and  personal 
•  .  •  •  to  have  and  to  hold  the  same  to  them  and 
to  the  survivors  and  survivor  of  them,  for  and  during 
the  life  of  my  sister  Mary,  wife  of  Gteorge  W.  Griffith, 
in  trust,  nevertheless,  to  take  possession  of  the  real 
estate,  keep  the  same  in  proper  and  suitable  repair, 
keep  the  buildings  thereon  weU  insured,  and  to  let  or 
lease  the  same  from  time  to  time  and  for  such  term  of 
time,  within  the  lifetime  of  my  said  sister  Mary,  as  to 
them  shall  seem  best,  for  the  best  rent  that  can  be  ob- 
tained for  the  same;  to  keep  the  personal  estate  safely 
and  securely  invested,  and  to  collect  the  rents  and  pro- 
fits of  the  real  estate  and  the  dividends,  interest  and 
income  of  the  personal  estate,  and,  after  paying  the 
expenses  of  repairs,  assessments,  tasurance,  and  all 
other  necessary  and  legal  charges  and  expenses,  pay 
over  the  residue  or  net  proceeds  of  said  one  fifth  part 
of  my  estate  so  given  in  trust  as  aforesaid  to  my  said 
sister  Mary  .  .  " ;  and  made  like  disposition  of  one 
fifth  of  said  income  to  each  of  four  other  brothers  and 
sisters,  and  upon  the  death  of  each  brother  or  sister, 
the  share  producing  his  or  her  income  was  given  to  his 
or  hep  descendants. 
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By  the  eighth  clause  of  the  will,  he  provided  as 
follows : 

^^  EigMh.  And  further  I  hereby  authorize  and  em- 
power my  said  executors,  the  survivors  and  survivor  of 
them,  to  continue  the  business  of  brewing  and  malting, 
which  I  am  now  conducting,  upon  the  same  premises  I 
now  occupy  in  the  city  of  N*ew  York,  and  with  the 
fixtures  and  personal  proi)erty  connected  therewith, 
for  such  time  after  my  decease  as  they  shall  think  most 
advantageous  to  my  estate  .  .  .  " ;  the  profits  to  be 
distributed  as  before  provided. 

Between  the  time  of  the  making  of  the  will  and  the 
testator's  death,  he  became  the  owner  of  several  other 
brev/eries  situated  in  New  York  city,  Westchester 
county  and  New  Jersey,  which  he  was  operating.  The 
inventory  filed,  embracing  the  chattels,  etc.,  in  and 
about  these  various  breweries,  and  also  all  of  his  other 
personal  estate,  fixed  its  value  at  about  $3,836,000. 

The  executors,  exercising  the  discretion  conferred 
upon  them,  continued  the  business  in  some  or  all  of  the 
breweries,  and  iu  their  accounts  of  proceedings  filed 
herein  made  certain  charges  against  income,  which  tho 
life  beneficiaries  claimed  should,  iastead,  be  charged 
against  capital. 

Martin  J.  Keogh,  for  tTie  executors, 

Habsh,  Wilbox  &  Wallis,  far  Mdrffaretta  Jones,  life  henefleiary, 

R.   S.  Emmet, /<v*  Susan  J,  DanncU,  do. 

Smith  &  Woodwakd,  for  Mary  J,  OriffUh,  do. 

The  Subbogate. — ^The  element  of  difficulty  arises 
from  the  power  given  to  the  executors,  by  the  will,  to 
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continue  the  business.  Had  they  been  authorized  to 
invest  the  personal  estate  and  to  pay  over  the  income 
to  the  beneficiaries  for  life,  with  remainder  over,  the 
duty  would  have  been  an  ordinary  and  simple  one. 
The  corpus  of  the  estate  should  then  have  been  kept 
properly  invested  and  preserved  intact  for  the  legatees 
in  remainder.  If,  however,  any  loss  had  been  incurred 
without  the  fault  of  the  executors,  the  capital  would 
have  been  diminished  to  that  extent,  and  the  income 
lessened  accordingly.  It  is  to  be  supi)osed  they  would 
have  sold  and  converted  the  personal  estate  for  the 
amount  at  which  it  was  inventoried,  and  for  that  sum 
the  legatees  in  remainder  would  ultimately  have  called 
upon  them  to  account.  Those  legatees,  had,  in  fact,  at 
the  death  of  the  testator,  a  vested  interest  in  all  of  the 
estate  left  by  him. 

Does  the  fact  that  the  executors  were  authorized  to 
carry  on  the  business  with  a  part  of  the  property  in  any 
way  interfere  with  their  final  liability  to  account  for 
and  pay  over  its  value,  as  inventoried,  to  those  entitled 
to  it  ?  In  other  words,  if  the  property  embarked  in  the 
business,  or  any  part  of  it,  shall  be  diminished  in  value, 
or  lost,  while  properly  employed  in  earning  an  income 
for  the  beneficiaries  for  life,  must  not  the  loss  be  made 
good  out  of  the  income  ?  It  would  certainly  seem  that 
it  must.  If  a  horse  died,  a  wagon  were  destroyed,  or 
beer  became  worthless,  during  the  period  of  conducting 
the  business,  which  might  have  been  sold  in  the  usual 
course  of  administration  at  the  inventoried  prices,  it 
would  seem  no  more  than  just  to  the  legatees  in  re- 
mainder, that  the  losses  should  be  made  good  out  of 
the  profits  of  the  business.    Presumably,  it  was  not  the 
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intention  of  the  testator,  by  this  provision  of  his  will, 
to  diminish  the  bnlk  of  his  estate  for  the  benefit  of 
those  entitled  to  the  income,  but  on  the  contrary  to 
keep  it  intact,  and  also  to  furnish  an  income  which 
should  equal  or  exceed  the  usual  rate  of  interest.  In 
case  this  was  not  accomplished,  it  was,  doubtless,  the 
duty  of  the  executors,  in  the  exercise  of  a  wise  discre- 
tion, to  have  closed  the  business  and  converted  the 
property  employed  in  conducting  it  into  money,  which 
they  would  have  invested  in  a  manner  more  profitable 
to  those  interested.  To  have  acted  otherwise  would 
have  been  a  clear  violation  of  the  expressed  wish  of  the 
testator  to  continue  the  business  "for  such  time  after 
my  decease,  as  they  shall  think  most  advantageous  to 
my  estate."  He  speaks  of  the  estate  "A^hich  he  should 
leave  at  his  death;  and  could  not  have  intended  that 
income  should  be  increased  at  its  expense. 

It  is  assumed,  nor  does  it  seem  to  be  denied,  that, 
after  the  deductions  daimed  by  the  executors,  the  net 
profits,  amounting  in  two  years  to  about  $158,000,  ex- 
ceed the  usual  rate  of  interest  on  the  sum  invested. 
Hence,  the  executors  may  fairly  claim  that  they  were 
justified  in  continuing  the  business.  Nevertheless,  the 
life  beneficiaries  are  entitled  to  the  net  profits,  however 
large  they  may  be.  At  the  same  time  they  are  entitied 
only  to  such  profits.  They  cannot  expect  to  have  them 
swelled  by  adding  to  them  any  part  of  the  capital.  If 
a  horse,  or  any  other  property,  used  in  the  business  at 
the  time  of  the  death  of  the  testator,  were  rendered 
less  valuable,  or  died  or  were  worn  out  in  producing 
income,  income  should  restore  it,  just  as  much  as  it 
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should  repair  the  implements  of  a  handicraft  used  for 
a  like  purpose. 

I  understand  it  to  be  claimed  by  counsel  for  one  of 
the  contestants  that  even  the  wages  of  the  operatives 
in  the  breweries  should  have  been  paid  from  the  capital, 
and  he  cites,  as  authority  for  this,  the  case  of  Davis  v. 
Stover  {58  JT.  F.,  ^75).  The  case  does  not  seem  to  me 
applicable.  There  the  charge  was  for  services  rendered 
to  the  representative  of  a  fund,  and  the  question  was 
whether  he  were  liable  individually  or  as  such  repre- 
sentative. There,  it  was  the  same  as  if  the  executor 
were  to  hire  an  auctioneer  and  others  to  aid  in  dispos- 
ing of  and  converting  property  of  the  testator,  in  a 
case  of  simple  adminiBtrati9n ;  he  would  pay  them  out 
of  the  fund,  and  the  payment  so  made  would  be  al- 
lowed and  deducted  from  the  fund,  as  just  necessary 
expenses.  The  question  waa  rather  one  between  em- 
ployer and  employed,  and  as  to  the  capacity  in  which 
the  former  was  liable.  So  it  might  be  here,  in  so  far 
as  the  property  employed  in  brewing  and  malting  is 
concerned,  as  between  the  operatives  and  the  executors. 
But  that  is  not  this  case  at  all.  Here  it  is  between  the 
executors  and  the  legatees,  and  the  analogy  fails. 

Suppose  this  estate  had  consisted  wholly  of  bonds 
and  mortgages  which  were  frequently  paid  in  and  rein- 
vested, such  expenses  as  might  be  incurred  therein 
would  be  chargeable  to  income  and  not  to  the  corpus  of 
the  estate.  Nor  is  this  case  like  In  re  Pollock  {S  Redf. , 
100^  118).  That  related  to  a  change  of  investment  and 
its  consequences ;  this,  to  the  restoration  of  proi)erty 
damaged  or  consumed  by  use. 

At  the  time  of  testator's  death,  he  had  large  sums 
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due  to  Mm,  in  the  form  of  book  acconnts  and  other- 
wise, a  large  part  of  which  the  executors  were  unable 
to  coUect.  The  losses  incurred  thereon  were  not  properly 
chargeable  to  income,  but  to  the  body  of  the  estate, 
and  it  is  claimed  by  the  executors  that  they  are  so 
charged.  They  are  right,  however,  in  charging  against 
income  all  losses  of  that  description  incurred,  without 
their  fault,  while  they  were  conducting  the  business. 
The  beneficiaries  for  life  had  no  duty  to  perform,  such 
as  would  devolve  upon  a  principal  or  a  partner.  They 
sat  with  their  hands  folded  in  this  regard  while  others 
toiled  for  them.  That  was  so  decreed  by  the  testator ; 
and  he  also  decreed  that  they  should  have  the  profits. 
This,  of  course,  means  the  net  profits.  All  losses, 
charges  and  expenses  incident  to  the  business  had  to 
bo  first  paid,  before  their  shares  could  be  ascertained. 
In  short,  the  capital  had  to  be  kept  good,  at  the  expense 
of  the  income.  To  have  done  otherwise  would,  I  think 
have  been  a  violation  of  duty  on  the  part  of  the  execu- 
tors, and  if  persisted  in  might  have  ended  disastrously 

m 

to  all  the  parties. 

Considerable  sums  of  money  were  expended  by  the 
executors  for  what  is  caUed  ''trade  raising,'*  and 
for  signs.  This  trade  raising  consisted  of  the  expendi- 
ture of  money  by  employees  in  treating  customers  and 
others,  with  a  view,  doubtless,  to  extending  the  good 
will  and  enlargiag  the  business.  It  seems  to  have  been 
a  custom  of  the  trade.  The  signs  also  were  procured 
and  used,  it  is  presumed,  for  a  like  purpose.  Clearly,  if 
these  expenditures  tended  to  increase  income,  they  are 
properly  chargeable  against  it.  Expenses  of  collecting 
accounts,  and  discounts  charged,  were  incident  to  the 
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business  and  are,  fheref ore,  chargeable  against  income. 

'No  evidence  has  been  yet  taken  in  regard  to  any  of 
the  items  involved.  The  matter  is  simply  submitted  in 
order  that  certain  general  principles  shatt  first  be  de- 
termined.  As  it  does  not,  as  yet,  distinctly  appear  that 
the  executors  have,  in  conducting  the  business,  violated 
any  rule  of  law  laid  down  in  the  case  of  BouUe  v. 
Tompkins  {5  Redf.^  i72\  by  using  unauthorized  capital, 
it  is  impossible  to  consider  it  at  this  stage  of  the  case. 

All  that  is  important  in  reference  to  the  purchase  and 
sale  of  U.  S.  bonds  is  to  see  that  there  shall  be  no  loss 
of  income,  by  reason  of  the  transaction,  to  the  life 
beneficiaries.  They  have  no  right  to  any  sum  added  to 
the  corpus  of  the  estate  by  the  operation.  Whatever 
was  so  added  would,  of  course,  tend  to  increase  their 
income. 

Certaitt  items  of  expenditure,  in  regard  to  repairs, 
etc.,  to  real  estate,  are  charged  by  the  executors  against 
income.  This  is  objected  to  by  the  contestants,  who 
claim  that  they  should  be  either  charged  wholly  against 
capital,  or  apportioned  between  the  beneficiaries  for 
life  and  the  remaindermen.  The  will  directs  the  ex- 
ecutors to  keep  the  real  estate  in  proper  and  suitable 
repair  and  to  keep  the  buildings  thereon  well  insured, 
"and,  after  paying  the  expenses  of  repairs,  assessments, 
insurance,  and  aU  other  necessary  and  legal  charges 
and  expenses,  pay  over  the  residue  or  net  proceeds" 
to  the  life  beneficiaries.  Thus,  the  will  itself  answers 
the  objection.  If,  however,  permanent  improvements 
were  made,  beyond  what  the  will  contemplated,  they 
would  be  proi)erly  chargeable  to  the  body  of  the  estate. 
It  would  not  be  a  case  for  apportionment  between 
Vol.  n— «9. 
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tenants  for  life  and  remaindeimen,  as  the  benefioiaries 
for  life  are  not  tenants  at  all,  but  simply  legatees  of 
the  rents,  issues  and  profits.  They  have  no  title  of  any 
kind  to  the  real  estate. 

I  have  thus  endeavored  to  settle  the  principles  on 
which  I  think  the  accounting  should  proceed.  In  case 
anything  shall  have  been  overlooked,  it  can  be  disposed 
of  on  the  further  hearing  of  the  matter. 


»  ♦ 


Westchester  CotnrrY.— Hon.  OWEN"  T.  COFFIN, 

SUBBOGATE. — ^Aprfl,   1884. 

Wolfe  v.  Ltnoh. 

In  the  Tfudter  of  the  estate  of  Thomas  Hughes,  de- 
ceased. 

The  limitations  imposed  upon  a  Surrogate's  court  by  the  circximstanoe 
that  it  is  a  creature  of  statute  and  not  a  court  of  general  jurisdiction 
—declared. 

The  purchaser  at  a  sale  of  a  decedent's  real  property,  made,  pursuant  to 
a  Surrogate's  decree,  for  the  payment  of  his  debts,  is  not  recognized, 
by  Code  Civ.  Pro.,  ch.  18,  tit.  5,  as  a  party  to  the  proceedings,  at 
any  stage  thereof,  nor  under  any  circumstances. 

An  executor  cannot  bo  prosecuted  in  a  Surrogate's  court,  by  a  stranger  to 
the  testator's  estate,  for  the  recovexy  of  damages  arising  out  of  trans- 
actions, relating  to  the  estate,  between  the  executor  and  the  claim 
ant. 

Petitioner  alleged  that,  at  a  sole  of  real  property  of  decedent  for  the  pay- 
ment of  his  debts,  made  pursuant  to  a  decree  of  the  Surrogate's 
court,  he  bought  the  same  and  paid  ten  per  cent,  of  the  purchase 
money  and  auctioneer's  fees,  as  required  by  the  terms  of  sale  ;  that 
a  search  of  the  title  disclosed  the  fact,  previously  unknown  to  him, 
that,  at  the  time  of  sale,  there  was  in  force  an  order  of  the  Fire 
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Department  of  New  York  city  reqtiiring  the  removal  of  the  build- 
ings on  the  premises,  which  greatly  diminished  the  value  of  the 
latter.  He  also  alleged  defects  in  the  proceedings,  and  prayed  for 
an  order  relieving  him  from  the  purchase,  and  directing  the  executor 
to  return  to  him  the  percentage  and  fees  paid,  and  to  reimburse  him 
for  his  expenses  for  searches.  The  answer  alleged  a  tender  of  a 
proper  conveyance,  and  knowledge,  on  petitioner's  part,  of  the  ex- 
istence of  the  order  at  the  time  of  sale ;  and  denied  the  allegations 
of  irregularity. — 

Ileld,  that  (1)  the  Surrogate's  court  was  powerless  in  the  premises  ;  (2)  the 
order  sought  could  not  be  granted  against  the  executor  under  Code 
Civ.  Pro.,  §2481,  subd.  5,  because  the  duty  to  refund  the  money, 
etc.,  was  not  "imposed  upon  him  by  statute  or  by  the  Surrogate's 
court  under  authority  of  a  statute;  nor  under  id.  subd.  11,  be- 
cause the  matter  was  not  made  "subject  to  the  cognizance  of  **  the 
court ;  (3)  the  application  was  equivalent  to  a  request  to  the  court  to 
try,  as  between  one  over  whom  it  liad  no  control,  and  another  whose 
official  acts  were  mainly  subject  to  its  Jurisdiction,  a  question  of  fact 
in  the  nature  of  a  fraud  ;  (4)  the  petition  must  be  dismissed. 

Matter  of  Dolan,  2G  Run,  46 ;  s.  c,  88  iV.  F.,  809 — conunented  upon ;  * 
Bulkley  v.  Staats,  4  JB^^.,  624— followed ;  Matter  of  Campbell,  1 
Tucker,  240— doubted. 

A  PETITION  was  presented  in  this  matter  showing, 
among  other  things,  that  the  petitioner,  George  Wolfe 
attended,  in  September,  1883,  a  sale  of  real  estate  situ- 

♦  The  following  is  the  opinion,  referred  to  by  the  learned  surrogate, 
in  his  opinion  herein,  and  filed  May  26th,  1881 : 

Nbw  Yobk  Cgxjktt.— Hon.  D.  C.  CALVIN,  Subbooate. 

In  iJie  matter  oftlie  application  ofthe  executor  ofihewiU  of  "Peter  Dolan 
deceased,  far  leave  to  sell  so  much  of  decedent's  real  estate  as  shall  be  neces- 
sary to  pay  his  debts. 

The  Subrogate. —William  Nelson,  Jr. ,  Felix  Donnelly  and  Frederick 
Moeller,  three  of  the  purchasers  at  the  sale  ordered  by  the  Surrogate  in 
the  above  matter,  severally  apply  to  be  relieved  from  their  purchase 
herein.  The  said  three  petitioners  urge  substantially  the  same  objections 
to  the  fulfilment  of  their  several  contracts  of  pmrchase,  so  that  it  seems 
unnecessary  to  pass  upon  each  motion  separately. 

The  first  and  chief  question  to  be  considered,  is,  has  the  Surrogate  au* 
thority  to  order  a  sale  of  all  the  real  estate  of  the  testator,  where  a  sale  of 
all  is  not  necessary  to  pay  the  debts,  if  in  his  Judgment  he  shall  consider 
that  a  sale  of  a  part  would  be  prejudicial  to  the  heirs  and  devisees;  andr 
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ated  in  the  former  town  of  Morrisania,  by  virtue  of  an 
order  of  tliis  court  made  in  1873,  wMch.  real  estate  was 
then  a  part  of  the  territory  of  this  county,  but  was 
shortly  thereafter  annexed  to  the  county  of  New  York ; 
that  said  petitioner  purchased  said  premises  at  said 
sale  for  the  sum  of  $5,325,  and  paid  to  the  surviving 
executor  of  said  deceased,  John  Lynch,  ten  per  cent. 
(8532.50)  of  the  purchase  money  and  $20,  auctioneer's 
fees,  in  compliance  with  the  terms  of  sale ;  that  the 
time  for  taking  the  title  to  the  same,  and  payment  of 
the  balance,  was  extended  to  November  28th,  1883 ; 
that,  after  so  purchasing  the  property,  he  employed  c 
lawyer  to  examine  the  title,  at  an  expense  of  $105 ; 
that,  on  the  day  fixed^  he  was  prepared  to  pay  the  bal- 
ance of  the  purchase  money,  and  to  take  the  title  to 
said  premises  and  the  buildings  thereon,  but  that  said 
executor  was  not  then  and  was  not  now  able  to  convey 
said  premises  and  bmldings ;  that,  at  the  time  of  sale 
there  was  an  order  of  the  Bureau  of  Inspection  of 


if  he  has  such  ftuthority,  then  what  may  be  regarded  as  prejudicial  to 
them 

This  discretionary  power  of  the  Surrogate  is  claimed  by  the  counsel  for 
the  executors  to  be  vested  in  him  by  2  R  8.,  103,  §  19,  which  providas 
that  "  If  such  real  estate  consist  of  houses  or  lots,  or  of  a  farm  so  situated 
that  a  part  thereof  cannot  be  sold  without  manifest  prejudice  to  the  heirs 
or  devisees,  then  the  whole  or  a  part  thereof,  although  more  than  may  be 
necessary  to  pay  such  debts,  may  be  ordered  to  be  sold  ;  and  if  a  sale  of 
the  whole  real  estate  shall  appear  necessary  to  pay  such  debts,  it  may  be 
ordered  accordingly." 

The  real  estate  of  the  testator  was  situate  in  the  city  of  New  York,  and 
was  liable  to  be  sold  for  the  payment  of  his  debts,  and  is  specifically  de- 
vised by  the  will  of  the  testator  to  different  parties,  viz. :  No.  200  West 
24th  street  and  420  Seventh  avenue  to  his  daughter  Frances  Dolan,  who 
has  since  died,  leaving  her  brothers  James  and  Edward  and  her  sister 
Teresa  joint  owners  of  said  premises;  No.  818  Seventh  avenue  and  No. 
202  West  24th  street  to  his  daughter  Teresa,  with  a  life  estate  in  said  No.  202 
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Buildings  of  the  Fire  Department  of  the  city  of  Xew 
York,  and  for  some  time  prior  thereto  had  been,  re- 
quiring the  owner  of  the  brick  buildings  upon  said 
premises  to  remove  the  same,  of  which  order  the  peti- 
tioher  was  ignorant  at  the  time  of  sale,  and  if  he  had 
known  of  it,  he  would  not  have  bidden  within  $1,500  or 
$3,000  as  much  as  he  did.  It  was  also  alleged  that  the 
existence  of  the  order  was  a  defect  in,  or  incumbrance 
upoUy  the  title ;  that  the  sale  was  unauthorized  for  the 
reason  that  the  order  therefor  was  granted  "without 
any  proper  petition  or  proper  proceeding  therefor,  and 
for  the  further  reason  that  there  were  defects  in  the  pro- 
ceedings and  papers  on  which  said  order  was  based." 
And  he,  therefore,  prayed  that  an  order  might  be 
made  relieving  him  from  said  purchase,  and  directing 
said  executor  to  pay  to  him  said  ten  per  cent,  and  the 
auctioneer's  fees,  with  Interest,  and  also  the  amount 
which  he  had  expended  for  searches,  with  costs. 
The  answer,  among  other  things,  denied  all  knowl- 


West  24th  street  to  his  widow;  Xos.  456,  45S  and  460  West  41st  street  to 
his  son  James  P.  I>olan;Koa.  4jO,4S3  and  454  West  41ft  street  and  No. 
238  Seventh  avenue  to  his  son  Edward  A.  Dolan,  and  No.  8  Worth  street 
and  Kos.  8,  5,  and  7  l^Iolberry  street  to  his  sons  Edward  and  James, 
jointly,  besides  which  the  widow  of  the  testator  is  given  an  annuity  of 
$2,000. 

It  appears  that  all  of  said  real  estate  is  covered  by  one  or  more  mort- 
gages of  unequal  amounts.  The  Surrogate,  therefore,  in  the  exercise  of 
what  he  adjudged  to  be  his  discretionary  power  under  the  statute  above 
referred  tOy  made  anorder  directing  the  sale  of  the  whole  of  the  real 
estate  of  the  testator,  reserving  however  from  said  sale  said  premises  No. 
203  West  24th  street  (in  which  the  testator's  wiJow  has  a  life  estate),  un- 
less the  sale  thereof  should  be  necessary  to  realize  enough  to  pay  said 
debts,  in  which  case  said  premises  were  also  to  be  sold* 

The  question  then  is,  had  the  Surrogate  authority  to  direct  the  sale  of 
all  the  real  estate  of  the  testator;  and  the  answer  must  be  that  he  had 
such  authority,  provided  the  premises  were  so  situated  that  apart  thereof 


614     CASES  IN  THE  SURROGATES'  COURTS. 


WOLFB  V.  LYNCH. 


edge  as  to  the  expenses  alleged  to  have  been  incurred 
for  searches  ;  admitted  that  there  was  such  an  order  for 
the  removal  of  the  brick  buildings,  and  alleged  that,  on 
the  day  fixed  for  the  completion  of  the  purchase,  re- 
s j)ondent  tendered  a  proper  conveyance  of  said  premises 
to  the  i)etitioner,  that  the  purchaser  knew  of  the  said 
order  for  removal  of  buildings  before  the  day  of  sale, 
having  been  informed  thereof  by  several  x)6rsons,  and 
haxi  taken  a  copy  thereof  before  he  bid  upon  the  premises 
at  the  sale ;  and  denied  all  the  allegations  as  to  the 
irregularity  of  the  proceedings  on  which  the  sale  was 
based. 

Thomas  H.  Cook  and  Joseph  T^TTKRtca,  for  petitioner. 
TmcxK  E.  BLACKWELL,/?r  executor. 

The  Subrogate. — It  is  objected,  by  the  counsel  for 
the  executor,  that  this  court  has  no  power  to  grant 
the  relief  sought.  If  it  has  not,  then,  plainly,  it  should 
decline  to   act.      Being  a  creature   of    the  statute, 

cotdd  not  be  sold  without  manifest  prejudice  to  the  hein  and  deviaeefl. 

The  objoctoTS  insist  that  the  word  "  situated  "  has  reference  to  the  loca- 
tion, size,  and  improvements  upon  the  land  to  be  sold,  and  not  to  its  owner- 
ship, but  the  statute  above  referred  to  is  much  broader  than  the  inter- 
pretation which  they  put  upon  it,  for  the  situation  referred  to  is  not  only 
the  location,  size  and  improvements  upon  the  land  itself,  but  its  situation 
in  reference  to  the  interests  of  the  heirs  and  devisees. 

It  seems  to  me  that^  if  a  part  only  of  the- demised  premises  herein 
had  been  ordered  to  be  sold,  a  manifest  injustice  would  have  been  done 
to  the  devisee  of  the  premisessold,  because  such  sale  would  have  obliged 
him  to  bring  an  action  in  equity  against  the  devisee  whose  premises  were 
left  unsold,  subjecting  him  in  all  probability  to  a  long,  tedious  and  ex- 
pensive litigation  ;  for  in  this  proceeding  the  Burrogate  would  have  no 
right  or  authority  to  adjust  the  equities  between  the  parties  who  are 
the  specific  devisees  of  the  said  real  estate;  whereas,  bya  saleof  the 
whole,  the  value  of  the  real  estate  is  definitely  fixed,  and  the  equities  of 
the  several  devisees  in  the  surplus,  after  payment  of  the  debts  can  be 
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haying  all  its  jurisdiction  defined  by  it,  an  assump- 
tion to  act  beyond  the  prescribed  limits  cannot  be  jus- 
tified. AVhere  the  statute  confers  a  power  without  pre- 
scribing the  mode  of  its  exercise,  it  may  follow  the 
rules  of  the  common  law  in  its  execution.  So,  it  has 
authority  to  exercise  powers  which  are  incidental  and 
subordinate  to  the  grant  of  the  main  power.  Were  it 
a  court  possessed  of  general  jurisdiction,  this  difficulty 
would  not  be  encountered.  But  as  it  is  not,  it  becomes 
necessary  to  examine  the  statute,  in  order  to  ascertain 
whether  it  is  clothed  with  any  authority  to  act  in 
reference  to  the  matters  involved  in  this  proceeding. 

The  order  directing  the  sale  of  the  premises  was 
made  under  the  provisions  of  the  statute  as  they  exist- 
ed before  the  taking  effect  of  the  present  Code,  but 
the  sale  was  made  since*  Nevertheless,  those  statutes 
are  applicable,  I  may,  however,  assume,  in  the  con- 
sideration of  the  matter,  as  most  favorable  to  the  peti- 
tioner, that  the  sale  and  subsequent  proceedings  are 


easily  ascertained  and  without  a  resort  to  a  suit  in  equity  for  that  pur- 
pose. 

It  is  quite  clear,  to  my  mind,  that  the  recitation  in  the  order  of  sale, 
that  it  appeared  that  a  part  of  the  decedent's  real  estate  could  not  be  sold 
without  manifest  prejudice  to  the  heirs  or  devisees,  sufficiently  shows  the 
authority  of  the  Surrogate  to  order  the  sale  of  the  parts  so  ordered, 
though  more  than  was  necessary  to  pay  the  debts,  and  that  the  pur- 
chasers have  nothing  to  do  with  the  question  whether  sufficient  facts 
were  presented  to  the  Surrogate  to  Justify  such  an  order,  as  the  record 
is  not  required  to  contain  the  evidence  of  the  facts  upon  which  the  order 
was  made,  though  in  this  case  the  record  title  shows  sufficient  of  itself 
to  Justify  the  order. 

I  am  of  the  opinion  that  the  heirs  and  devisees  alone  could  raise  that 
question,  and  they  only  by  review  of  the  order,  and  not  having  done  so, 
it  is  final  and  conclusive. 

In.  Jackson  v.  Irwin  (10  Wend.,  4fQ,  it  was  held  that  evidence  of  the 
abuse  of  power  by  administrators  was  inadmissible  to  defeat  the  title  of  a 
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governed  by  the  present  law,  although  there  can  be 
discovered  no  material  difference  between  the  latter 
and  the  former,  in  so  far  as  the  question  here  involved 
is  concerned. 
^  No  provision  is  found  in  those  statutes,  or  in  title  5  of 
the  18th  chapter  of  the  Code,  which  recognizes  the  pur- 
chaser of  the  premises  as  a  party,  at  any  stage  of  the  pro- 
ceeding, or  under  any  circumstances.  Here,  after  the 
sale  was  made  by  the  executor,  he  filed  his  report  there- 
of,  and  subsequently  an  order  was  duly  made  confirming 
the  same,  .and  directing  the  conveyance.  By  §  2775,  no- 
tice of  application  for  the  order  confirming  the  sale  is 
required  to  be  given  only  '^  to  each  party  who  has  ap- 
peared." Section  2776  prescribes  that  "an  order,  con- 
firming a  sale,  must  direct  the  person  making  the  sale 
to  execute  the  proi)er  conveyances,  upon  compliance, 
on  the  part  of  the  purchaser,  or  purchasers,  with  the 
terms  of  sale."    A  duty  is  thus  imposed  upon  the  per- 

• 

son  making  the  sale,  the  proper  performance  of  which 

purchaser  under  a  Suirogate's  order  (see  Wood  v.  McChesnej  {jfO  Barb., 
417;  Atkins  V.  Kinnan,  SO  Wend.,  £40). 

The  objection  that  the  petition  only  asks  for  the  sale  instead  of  the 
mortgage,  lease  or  sale  of  the  property  seems  to  be  sufficiently  an- 
swered by  the  facts  set  forth  in  the  petition,  which  clearly  show  that  an 
attempt  to  mortgage  or  lease  would  be  idle,  because  of  the  heavy  incum- 
brances and  the  inadequate  income  derived  from  the  leases  of  the  prem- 
ises; besides  the  heirs  and  devisees  seem  to  be  the  only  parties  interested 
in  the  question  or  entitled  to  object. 

As  to  the  alleged  incumbrance  by  way  of  lease  of  the  store  floor  and 
cellar  of  Ko.  240  Seventh  Avenue  made  by  the  executors^  it  seems  to  be 
clear  that  the  purchase  was  not  made  subject  to  that  lease,  and  that  the 
purchaser  is  entitled  to  the  possession  of  the  premises  divested  of  that 
apparent  incumbrance,  but  as  he  invokes  the  order  of  this  court  to  re- 
lieve him  from  his  purchase,  I  am  of  the  opinion  that  the  reUef  asked 
may  be  granted  upon  a  proper  condition  that  the  executors  shall  not  be 
able  to  give  him  title  bo  divested,  and  that  the  motion  should  be  granted 
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may  be  enforced,  on  the  application  of  any  party  to 
tlie  proceeding,  bnt  it  imposes  no  obligation  whatever 
upon  the  purchaser.  If  he  refuses  to  comply  with  the 
terms  of  sale,  he  cannot  be  coerced  by  this  conrt,  to 
which  he  is  in  nowise  subject,  to  do  so  (see  Butler  v. 
Emmett,  8  Paige,  IS). 

The  only  courses  open  to  the  person  making  the  sale, 
in  such  an  event,  would  be  either  to  abandon  it  and 
cause  a  resale,  or  to  bring  an  action  in  a  court  of  gen- 
eral jurisdiction  to  compel  a  specific  performance  of  the 
contract.  On  the  other  hand,  if  the  executor,  or  other 
person  making  such  sale,  were  contumacious,  and  re- 
fused to  convey  as  ordered,  he  could,  on  the  application 
of  any  party,  be  punished  for  disobedience;  or  the 
purchaser  could  bring  his  action  in  the  proper  forum 
to  enforce  like  i)erf ormance  of  the  bargain,  and  to  re- 
cover his  damages  for  the  breach  thereof.  To  entertain 
this  proceeding  would  be  to  establish  the  principle  that 
a  stranger  may  sue  .an  executor  in  this  court  to  recover 

OS  to  that  purchaser,  unless  a  conveyance  of  the  premises,  free  from  the 
force  or  incumbrance  of  sdd  lease  shall  he  tendered  to  the  purchaser 
within  ten  dajs  after  the  entry  of  the  order  hereon,  in  which  case  his 
motion  should  be  denied. 

The  objection  to  the  jurisdiction  of  the  Surrogate  raised  by  the  counsel 
for  the  purchaser,  Moeller,  that  the  lands  of  the  decedent,  including  the 
premises  purchased  by  him,  are  by  the  testator's  will  charged  with  the  pay- 
ment of  (9,000  of  legacies,  and  expressly  charged  with  the  payment  of 
decedent's  debts,  seems  to  me  tmtenable,  for  the  reason  that  the  legacies, 
though  so  charged,  are  bylaw  subject  to  the  i)aymcnt  of  decedcnt^s  debts 
and  because  such  debts  are  not  expressly  charged  on  the  real  estate,  but 
are  directed  to  be  paid  out  of  the  rents,  issues  and  profits  of  the  real  estate 
which  authorizes  the  executors  to  so  devote  them,  but  does  not  pre- 
judice the  right  of  creditors  to  resort  to  the  real  estate  for  the  payment 
of  their  debts  under  the  statute. 

It  is  quite  clear  that  a  testator  has  no  power  to  compel  a  creditor  to 
wait  for  the  collection  of  hifl  debt  beyond  the  time  prescribed  bylaw; 
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snch  damages  ;  and  also,  that  the  executor  might  pro- 
secute such  stranger  here  for  the  same  purpose.  This 
is  not  the  proper  arena  for  such  struggles.  The  power 
to  hear  and  determine  such  controversies  is  nowhere  con- 
ferred upon  Surrogates'  courts.  To  illustrate  the  fal- 
lacy of  the  proposition  that  it  is,  let  us  take  the  in- 
stance of  the  sale  of  a  horse  or  other  chattel  by  the  ex- 
ecutor or  administrator  in  the  due  course  of  adminis- 
tration, the  conditions  of  which  are  that  the  purchaser 
shall  pay  down  a  certain  percentage,  and  the  residue 
at  some  future  period,  when  it  shall  be  delivered  to 
him.  He  jiays  the  percentage,  but  at  the  time  fixed  for 
delivery,  having  in  the  meantime,  as  he  thinks,  dis- 
covered some  good  reason  why  he  should  not  consum^ 
mate  the  bargain,  he  declines  to  do  so.  Would  it  not  be 
absurd  to  suppose  that  either  could  maintain  a  proceed- 
ing in  this  court  to  recover  damages  against  the  other, 
or  otherwise  seek  here  a  remedy  for  an  alleged  wrong  i 
In  this  court,  executors  and  administrators  are  amen- 

otherwise  years  might  interrene  before  the  rents  and  profits  of  the  real 
estate  would  be  sufficient  to  pay  the  debts. 

The  objection  that  the  executors  are  also  devisees,  and  as  such  not 
included  in  the  petition,  seems  to  me  to  be  without  force,  for  the  reason 
that  they  are  adult  parties,  have  petitioned  for  the  sale,  participated  in  all 
the  proceedings,  and  it  would  have  been  an  idle  ceremony  to  have  procured 
service  upon  themselves  as  trustees  or  devisees  in  trust,  or  otherwise,  of 
the  order  to  show  cause,  and  that  they  are  thereby  estopped  from  ques- 
tioning the  jrarchaser's  title. 

This  view  would  seem  to  cover  the  objection  that  the  possibility  of 
one  of  the  decedent's  children  having  issue  hereafter  and  dying  before 
the  widow,  whereby  such  Issue  would  be  interested  in  and  take  the  share 
of  the  deceased  parent,  or  If  represented  by  the  trustees,  such  title  would 
be  divested. 

But  the  argument  of  counsel  would  seem  to  prevent  the  sale  of  a  de- 
cedent's real  estate  for  the  payment  of  debts  In  all  cases  where  no  trustee 
was  appointed  by  the  will,  and  provision  should  be  made  for  after  bom 
childrai. 
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able  for  their  acts  to  persons  interested  in  the  estates 
they  represent,  and  not  to  strangers. 

The  order  sought  could  not  be  made  under  the  6th 
subdivision  of  §  2481  of  the  Code,  because  the  duty  to 
refund  the  money,  etc.,  is  not  imposed  upon  the  ex- 
ecutor by  statute,  nor  by  this  court  under  authority  of 
any  statute ;  nor  under  subdivision  11  of  the  same 
section,  because,  as  I  have  endeavored  to  show,  I  do 
not  consider  this  matter  as  subject  to  the  cognizance  oi 
this  court.  If  it  were,  then  following  the  course  and 
practice  of  a  court  having,  by  the  common  law,  juris- 
diction of  such  matters,  the  issue  would  have  to  be  tried 
by  a  jury,  unless  it  were  waived,  or  a  reference  ordered 
(Code,  §§  968,  969,  970). 

The  doctrine  of,  and  statute  relating  to,  the  interven-. 
tion  of  parties  (Redf .  Surr,  Pr. ;  and  Code,  §  ^617)  have 
no  application  here.  The  petitioner  is  not  a  person  in- 
terested in  the  estate  of  the  testator.     If  he  were,  he 

If,  however,  in  this  case  there  shall  be  a  larger  suin  realized  on  the 
sale  thaa  safficlent  to  pay  the  debts  and  legacies,  it  will  be  the  duty  of 
this  court  not  to  distribute  the  surplus,  but  provide  for  the  same  being 
held  until  the  same  may  be  distributed  under  the  provisions  of  the  wilL 

The  affidavit  of  the  service  of  the  order  to  show  cause  being  defective 
and  not  cured  by  §  40  of  8  R.  S. ,  114  {6th  ed,\  should  be  amended  or  cor- 
rected, and  filed  nunepro  tunc.  Having  above  decided  that  the  order  di- 
recting the  sale  of  all  the  real  estate  of  the  testator,  except  the  premises 
devised  to  his  said  widow  for  life,  was  Just  and  proper,  it  seems  unnec- 
essary to  consider  the  objection  that  the  sale  was  not  made  in  the  num- 
erical order  in  which  the  different  parcels  of  real  estate  were  numbered, 
except  merely  to  remark  that  the  decretal  order  does  not  and  was  not  in- 
tended to  prescribe  or  8i>ecif y  the  order  in  which  said  real  estate  should 
be  sold,  the  numbers  were  merely  intended  to  designate  the  different  par- 
cels of  land,  and  it  would  not  have  been  a  departure  from  the  requir&> 
ments  of  said  order  if  the  freeholder  had  sold  the  real  estate  in  the  inverse 
order  of  the  numbers  of  said  plots,  or  in  any  other  order  as  in  his 
tion  he  deemed  best. 

There  only  remain  some  technical  objections  to  be  considered : 
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has  made  no  application  on  the  subject,  so  that  the 
question  is  not  before  me. 

Counsel  for  petitioner  refers  me  to  the  Matter  of 
Dolan  {^6  HuUyJiB ;  s.  o.,  on  api)eal,  88  If.  J".,  S09)  as 
authority  to  sustain  his  view  that  this  court  has  juris- 
diction to  entertain  this  application,  and  quotes  from 
the  decision  of  Surrogate  Calvtn",  in  his  return  in  that 
case,  in  which  he  expresses  the  opinion  that  he  had 
"  complete  jurisdiction  over  the  matter."  I  have  not 
been  furnished  with  a  copy  of  the  opinion  of  my  learned 
brother,  (which  is  unreported)  and  must,  therefore,  de- 
termine this  question  without  the  benefit  of  the  light 
thrown  upon  it  by  his  discussion  of  it,  but  if  I  had,  I 
fear  I  should  have  been  compelled  to  differfrom  liim  for 
the  reasons  above  given.  It  does  not  seem  to  have  been 
raised,  discussed  or  considered  in  that  case,  either  at 
the  general  term  or  in  the  Court  of  Appeals.  It  appears 
to  have  been  similar  to  this,  with  the  important  exce]> 
tion,  that,  in  that  instance,  there  was  no  question  of 

1st.  It  is  objected  that  the  bond  given  bj  the  said  freeholder  was  not 
in  double  the  amount  of  the  value  of  the  property  ordered  to  be  sold.  It 
is  very  apparent  that  the  Borrogate  could  not  know,  to  a  certainty,  what 
the  value  of  said  real  estate  would  prove  to  be  on  the  sale,  until  after 
such  sale  had  taken  place.  The  said  bond  was  fixed  after  deducting  the 
amount  of  the  mortgages  upon  said  real  estate,  upon  the  theory  that  the 
equity  therein  was  $50,000.  The  sale  was  an  exceptionally  good  one^ 
realij^gmuch  more  than  the  most  sanguine  of  the  parties  in  inte:rest 
could  reasonably  have  expected,  and  there  is  no  pretence  but  that  said 
freeholder  has  paid  into  this  court  all  the  money  he  has  received,  and  no 
suggestion  is  even  made  but  that  he  has  faithfully  discharged  all  his 
duties. 

2nd.  The  terms  of  the  sale  show  that  such  sale  was  not  made  free  of 
mortgage  incumbrances,  but  they  simply  required  the  purch:isers  to  have 
all  the  testator's  bonds  cancelled  by  permitting  sold  purchasers  to  pay  the 
mortgage  and  deducting  the  amount  thereof  from  the  purchase  money. 

8rd.  It  is  also  objected  that  only  the  debts  proved  before  the  referee 
can  be  taken  into  consideration  in  calculating  the  amount  of  debts  to  bo 
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fact  to  be  determined,  as  there  is  here.  Had  tliis  ele- 
ment existed  in  that  case,  a  consideration  of  the  con- 
sequences it  must  necessarily  have  involved  would, 
probably,  have  impressed  a  conviction  upon  the  mind 
of  the  court,  that  it  had  no  power  to  act  in  the  premises. 
In  the  case  of  Bulkley  v.  Staats  (^  Redf.y  62 li)^  I  had 
occasion  to  consider  a  cognate  question;  and  I  adhere 
to  and  reiterate  the  views  there  expressed.  There  is  a 
case  briefly  reported  in  1  Tucker's  E.,  240  (Estate  of 
James  Campbell),  in  which  the  Surrogate  directed  the 
refunding  of  the  percentage  and  auctioneer's  fees  to 
the  bidder,  but  refused  to  order  him  reimbursed  the 
amount  expended  for  searches.  The  power  of  the  court 
to  do  so  apparently  received  no  consideration,  and  the 
case  can  hardly  be  regarded  as  an  authority  of  much 
weight.  The  direction  to  refund^  seems  to  have  been 
made  on  the  application  for  an  order  confirming  the 
sale,  which  was  refused  on  account  of  irregularity. 
I  am  asked  to  try,  in  this  proceeding,  between  a  per- 

Xnid,  but  that  this  objectioii  is  not  tenable  is  peif ectlj  manifest  when  we 
consider  that  the  statute  expressly  declares  that  any  creditor  who  has  not 
previously  come  in  and  proved  his  claim  may  present  Iiis  claim  on  the 
day  fixed  for  distribution  and  share  in  such  distribution  {^2  B.  8.  Edm.  ed,^ 
111,  g§  40-4^. 

4th.  The  objection  that  the  Surrogate  has  not  entered  in  his  books  the 
demands  which  upon  the  hearing  he  has  adjudged  to  be  valid,  is  not  well 
taken,  for  the  reason  that  the  order  making  such  adjudication  was  made, 
signed  and  filed  on  the  date  of  said  order,  and  the  same  will  be  if  it  has 
not  been  already  recorded  in  the  8urro(pite's  books  of  record.  All  orders 
are  so  recorded  in  their  regular  order  and  as  rapidly  as  the  same  can  be 
done  with  the  clerical  force  which  the  Surrogate  has  in  his  employ,  it 
might  as  well  be  said  that  the  probate  of  a  wHl  was  null  and  void  because 
said  will  was  not  recorded  on  the  very  day  of  Its  admission  to  probate, 
which  with  the  Surrogate's  present  clerical  force  would  be  an  utter  im- 
possibility. 

Bih,  A  reference  is  made  by  the  counsel  for  Mr.  Moeller  to  several 
adjudicated  cases,  showing,  as  he  claims,  the  need  of  great  care  in  pro- 
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son  over  whom  this  court  has  no  control  and  another 
whose  official  acts  are  mainly  snbjecttoits  jurisdiction, 
a  question  of  fact  in  the  nature  of  a  fraud.  If  enter- 
tained, it  would  have  to  be  tried  either  upon  affidavits 
— a  very  unsatisfactory  means  of  arriving  at  the  truth 
—or  by  the  oral  examination  of  witnesses.  The  parties 
would  thus  be  deprived  of  a  trial  by  jury  of  an  impor- 
tant matter,  and  with  which,  of  all  others,  a  jury  is 
supposed  to  be  most  competent  to  deaL  In  effect,  this 
proceeding  involves  points  pertaining  to  the  nature  of 
an  action  for  specific  performance,  in  so  far  as  a  knowl- 
edge, or  want  of  knowledge,  by  the  petitioner,  of  the 
order  for  the  removal  of  the  building,  or  buildings,  is 
concerned.  If  he  had  such  knowledge,  before  the  sale, 
his  excuse  for  non-fulfilment  of  his  contract  would  fail, 
and  he  would  be  obliged  to  (k)nsummate  it.  Other- 
wise, he  woidd  be  successful.  I  look  in  vain  for  any 
power  given,  either  directly  or  by  necessary  implica- 
tion, which  will  warrant  this  court  to  try  such  a  case, 

ceedings  of  this  kind,  and  the  fatal  result  of  even  a  slight  deviation  from 
the  proyisions  of  the  statute,  and  in  that  connection  he  quotes  the  follow- 
ing cases,  viz. :  (Jorwin  v.  Merritt  (S  Barb.,  Sil);  Ackley  v.  Dygert  (M 
.Bar5.,  i7^;  Matter  of  Hemiup  {S  Paige,  SOS)\  Farrington  y.  King  (i 
Braclf.,  isk). 

In  Corwin  v.  Merritt,  it  is  held  that  the  Surrogate  obtained  no  Juris- 
diction of  the  subject  matter,  because  the  proceedings  failed  to  show  that 
the  executors  had  delivered  to  the  Surrogate  a  just  and  true  account  of 
the  personal  estate,  and  because  the  order  to  show  cause  why  a  sale 
should  not  be  made,  was  not  proved  to  have  been  published  according  to 
law. 

In  Ackley  v.  Dygert,  the  court  says,  after  referring  to  the  setveral  re- 
quirements of  the  statute:  "The  petition  presented  complies  with  the 
statute  in  but  one  particular,  to  wit,  the  amount  of  debts."  In  the 
]yiatter  of  Hemiup,  it  was  held  that  the  Surrogate  had  no  Jurisdiction  to 
order  a  sale  of  real  estate,  where  it  appeared  that  there  was  personal 
estate  in  the  hands  of  the  administratrix  more  than  sufficient  to  pay  all 
thedebtsof  the  intestate;  and  in  Farrington  V.  King  it  was  held  that  if 
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and  award  damages  for  the  neglect  of  an  executor  to 
fulfil  sucIl  a  contract.  The  legislatore  has  never,  by 
any  act  which  has  come  under  my  observation,  mani- 
fested an  intention  to  invest  it  with  x>ower  so  large,  or 
to  impose  upon  it  a  duty  so  onerous. 
Application  dismissed. 

the  StDTOgate  had  failed  to  enter  in  his  book  the  demands  which  upon  the 
hearing  he  adjudged  to  be  valid,  the  error  can  be  corrected  afterwards  by 
directing  such  an  entry  nunc  pro  tune,  and  that  after  Jurisdiction  is  ob- 
tained, errors  or  irregularities  in  its  exercise  cannot  be  impeached  collat- 
erally, but  only  on  api)eal. 

It  will  thus  be  perceived  that  neither  of  the  decisions  above  referred  to, 
has  any  direct  application  to  the  case  under  consideration,  indeed  neither 
of  the  three  objectors  herein  goes  so  far  as  to  say  that  the  Jurisdictional 
facts  are  not  prox)erly  alleged  in  the  origiaal  petition  and  sustained  by  the 
proof  taken  before  the  referee. 

It  is  now  provided  by  law  that  any  such  sale  shall  not  be  invalidated 
nor  in  any  wise  impeached  by  reason  of  any  omission  to  serve  upon  any 
minor,  hdr  or  devisee,  personaily.or  by  publication  a  copy  of  the  order 
to  show  cause  required  by  statute,  nor  by  reason  of  any  iiregularity  in 
any  matter  or  proceeding  after  the  presenting  of  any  petition  and  the  giv- 
ing notice  of  the  order  to  show  cause  why  the  authority  or  direction  ap- 
plied for  should  not  be  granted  and  before  the  order  confirming  such  sale 
(SB,  S,,  eth  ed,,  114,  §  40). 

6th.  The  premises  designated  as  parcel  No.  6,  conveyed  to  the  testator 
hy  the  Schuyler  deed,  has  been  in  the  quiet  possession  of  the  testator  for 
thirty-four  years,  and  it  is  alleged,  and  was  so  stated  on  the  hearing  before 
me,  that  Greene  conveyed  before  his  marriage,  so  that  his  widow  can 
have  no  claim  for  dower  in  the  said  premises. 

FirubUj.  The  couifeel  f or  the  executors  oxprese  their  willingness  to 
rectify  any  of  the  technical  objections  that  have  been  raised  by  the  said 
objectors  by  orders  wane  pro  tune,  by  filing  affidavits  of  the  service  of  the 
order  to  show  cause  upon  the  devisees,  or  by  admitting  such  service  and 
by  said  devisees  Joining  in  the  conv^anoes  to  the  said  purchasers. 

lam,  therefore,.oftheapinidnfhat  all  the  proceedings  herein  except 
those  cured  by  the  above  statute,  except  as  above  stated,  have  been  regu- 
lar, that  the  Surrogate  has  complete  Jurisdiction  over  the  matter ;  that  the 
purchasers  at  said  sale  who  have  not  completed  their  purchases  and  taken 
their  deeds  of  conveyance  are  legally  bound  to  do  so;  and  that  the  sevecai 
motions  herein  should  be  denied. 
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Westchester  Coui^Tr.— Hon.   OWEN  T.   COFPDf, 

Subrogate. — ^April,  1884, 

Matter  op  Moody.* 

In  the  maUer  of  the  estate  of  Horace  J.  Moody,  <fo- 

ceased. 

Code  Civ.  Pro.,  §§  2587  axid  2746  and  2  R.  8.,  91,  §§  47-51,  imiBt  be  read 
together.  In  order  to  determine  to  whom  Is  to  be  paid  thedistribnllYe 
share,  in  an  intestate's  estate,  of  an  infant  for  whom  no  general  guar- 
dian has  been  appointed.  The  effect  of  these  proyisions  is  to  anther- 
ize  the  Surrogate  to  direct  such  a  shares  which  has  been  dex)0sited 
with  a  countj  treasurer,  to  be  paid  to  a  general  guardian,  etc.,  who 
has  given  satisfactory  security  for  the  faithful  execution  of  his  trust 

Where  the  general  guardian  of  an  infant  applies  to  the  Surrogate's  court, 
in  a  county  other  than  that  of  his  appointment,  for  an  order  directing 
the  payment  to  him  of  a  distributive  share  belonging  to  his  ward,  he 
should  furnish  to  that  court  a  certified  copy  of  his  original  petition 
and  of  his  official  bond,  in  order  to  satisfy  the  court  as  to  the  char- 
acter  of  the  security  which  he  has  furnished.  A  mere  allegation  that 
the  petitioner  has  given  the  bond  required  by  law  is  insufficient 

In  December,  1883,  a  decree  on  the  judicial  settle- 
ment of  the  account  of  the  administratrix  of  decedent's 
estate  was  made  and  entered,  by  which,  among  other 
things,  it  was  directed  that  the  distributive  share  of 
Louise  Moody,  a  minor  having  no  general  guardian, 
amounting  to  $5,413.15,  should  be  paid  to  the  county 
treasurer  of  Westchester  county,  to  the  credit  of  this 
proceeding,  to  be  invested  pursuant  to  the  provisions  of 
the  statute.  A  petition  is  now  presented  by  John  J. 
Lancaster,  showing  that  on  the  4th  day  of  April,  1884, 
he  was  duly  appointed,  by  the  Surrogate  of  New  York, 

*  Compare  Rieck  v.  Pish,  1  Dem.,  75. 
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the  guardian  of  the  estate  of  said  minor ;  and  praying 
that  an  order  be  made  directing  the  connty  treasurer 
to  pay  over  said  sum  to  him. 

RoBEKT  L.  llAHRiBOisf,  for  petitioner. 

The  Surrogate. — Under  our  former  statutes  {3  R, 
&,  6th  ed.,  185,  §  87 ;  id.,  177,  §§  52-56,)  where  there 
was  no  general  guardian  at  the  time  of  the  accounting 
and  decree,  the  Surrogate  was  obliged  to  direct  the  in- 
vestment of  the  fund,  .and  see  to  its  final  disposal  as 
therein  directed.  He  was  clothed  with  no  power,  after 
making  the  decree  as  provided,  to  order  it  paid  to  a 
guardian  subsequently  appointed.  The  above  section 
87  has  been  superseded  by  §2746  of  the  Code,  but 
§§52-66  of  the  R.  S.  are  unrepealed,  and  are  still 
in  force,  and  have  to  be  read  in  connection  with 
above  §2746,  in  order  that  we  may  know  how  to 
dispose  of  a  distributive  share  where  there  is  no  general 
guardian.  Hence,  if  there  be  no  guardian,  the  distrib- 
utive share,  under  §  53  should,  if  there  were  no 
other  and  more  recent  enactment,  be  invested  under 
the  order  of  the  Surrogate.  But  by  §  2537  of  the 
Code,  the  share  must  be  paid  to  the  county  treasurer, 
to  be  invested  by  him.  If  this  were  all,  it  would  have 
to  be  kept  invested  by  the  latter,  as  it  was  formerly 
done  under  the  Surrogate's  direction.  But  again,  the 
last  mentioned  section  makes  §§  744  and  747  applicable 
to  a  case  of  this  kind,  the  latter  of  which  authorizes 
the  Surrogate,  at  any  time,  to  direct  the  money  to  be 
paid  to  a  guardian,  if  he  has  given  security  satisfactory 
to  the  court  for  the  faithful  execution  of  his  trust. 

I  have  nothing  before  me  to  show  what  security  has 
Vol.  n-40. 
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been  given.  The  petition  merely  aUeges  that  the  peti- 
tioner has  given  the  bond  required  by  law.  The  amount 
of  the  penalty  will  depend  upon  the  amount  of  the 
minor's  estate,  as  stated  in  the  petition  to  the  Surro- 
gate of  New  York,  on  the  application  made  for  Ms 
appointment,  and  as  to  which  this  court  is  uninformed. 
A  certified  copy  of  such  petition  and  of  the  bond  will 
furnish  the  needed  information,  on  which  this  conrt 
may  judge  as  to  the  sufficiency  of  the  security  given  by 
the  petitioner.  If  it  shall  be  found  satisfactory,  the 
order  sought  will  be  made. 


-»-•- 


Westchester  ComrrY.— Hon.   OWEN  T.  COFFIN, 

SuBEOGATE. — ^April,  1884. 

Matter  of  Weppelee. 

In  the  matter  of  the  judicial  settlemerd  of  the  accouTit 
of  John  P.  Doepel,  as  executor  of  the  will  of 
Catharine  Weppeler,  deceased. 

When  a  life  beneficiary  under  a  will  k  entitled  to  the  actual  custody  of  a 
fund  bequeathed,  to  be  held  in  trust  for  the  remainderman— deter- 
mined. 

Smith  V.  Van  Ostrand,  64  JT.  F.,  278— followed. 

The  testatrix  gave  her  property  in  trust  to  her  execu- 
tor, and,  by  the  sixth  clause  of  her  will,  directed  him 
as  follows : 

"  To  pay  over  all  the  rest  and  residue  of  my  estate  to 
my  beloved  sister,  Elizabeth  Deubel,  now  living  at 
Kirchheim-Bolanden,  in  Bavaria,  for  her  use  during  her 
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natural  life,  and,  after  her  death,  to  be  and  become  the 
property  of  her  son,  Conrad  Denbel.'' 

J.  8.  Wood,  for  exeetUor. 

The  Sueeogate, — The  only  question  submitted  for 
determination  is,  whether  the  executor  must  invest  the 
residuary  fund  for  the  life  of  Mrs.  Deubel  and,  at  her 
death,  pay  it  over  to  her  son  Conrad,  or  whether  his 
duty  is,  at  once,  to  pay  it  to  her.  On  the  authority  of 
the  case  of  Smith  v.  Van  Ostrand  {64,  N.  F.,  ^78\  it 
seems  clear  that  she  is  immediately  entitled  to  the  pos- 
session of  the  fund,  which  she  will  hold  for  life,  as 
trustee  for  her  son. 


-»-•- 


Westchestee  County.— Hox.   OWEN  T.   COFFIN, 

SuEEOGATE. — May,  1884. 

Mattee  of  Caehaet. 

In  the  matter  of  the  probcUe  of  the  will  of  Tiiomas  F. 

Caehaet,  deceased. 

By  a  proper  construction  of  Code  Civ.  Pro.,  §  2520,  which  directs  that  a 
citation  from  a  Surrogate's  court  must  be  served,  if  in  the  same  or  an 
adjoining  county,  "  at  least  eight  days  before  the  return  day  thereof," 
and  of  id.,  §  788,  which  provides  that '  the  time  within  which  an 

act is  required  by  law  to  be  done  must  be  computed 

by  excluding  the  first  and  including  the  last  day," — the  return  day 
specified  in  a  citation  may  be  counted,  in  estimating  the  eight  days 
required  for  such  a  service.  Hence  service,  on  the  12th,  of  a  cita- 
tion returnable  on  the  20th  of  a  month, — hM,  sufficient. 

Boerum  ▼.  Betts,  1  Dem.,  471,  on  this  point  to  the  contrary—disapproved. 

Statutory  provisions  requiring  service  of  notices  a  specified  number  of 
days  "before  the  court,"  or  ''before  the  commencement  of  die 
term  " — compared. 
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The  citation  in  this  matter  was  served  on  the  12th 
and  was  retramable  on  the  20th  day  of  the  same  month, 
on  which  last  day  the  will  was  proven  and  admitted  to 
probate.  The  question  arose  whether  the  Surrogate 
obtained  jurisdiction  of  the  persons  so  cited  ;  it  being 
suggested  that  the  citation  was  not  served  at  least  eight 
days  before  the  return  day  thereof,  and  that,  therefore, 
a  new  proceeding  should  be  instituted,  with  a  view  to 
a  proper  probate. 

C.  &  A.  Van  Santvoobd,  for  proponent 

The  Sueeogate. — I  am  entirely  satisfied  that  the 
service  was  sufficient,  and  that  this  court  obtained  juris- 
diction of  the  persons  cited.  The  general  common-law 
rule,  as  to  the  computation  of  time  in  the  service  of 
papers,  is  that  one  day  is  included  and  one  day  ex- 
eluded.  This  rule  is  stated  by  Maect,  J. ,  in  Small  v. 
Edrick  {5  Wend.,  137).  Such  a  rule  would  render  the 
service,  in  this  matter,  perfectly  proper.  Doubtless, 
the  legislature,  and  also  the  Supreme  court  then,  had 
power  to  vary  the  general  rule.  In  the  case  cited,  the 
legislature  had  required  the  notice  of  trial  to  be  served 
at  least  fourteen  days  before  the  first  day  of  the  court, 
but  made  no  provision  for  the  computation  of  time ; 
and  the  service  on  the  9th  for  the  23rd  of  November 
would  have  been  good,  under  the  general  rule,  and 
would  have  been  so  held  in  that  case,  had  not  a  rule  of 
the  court  expressly  excluded  the  first  day.  Now, 
however,  the  various  Codes  provide  that  the  first  day 
shall  be  excluded  and  tihe  last  included.  Here,  § 
2520  of  the  present  Code,  required  the  citation  to  be 
served  at  least  eight  days  before  the  return  day.     Sec- 
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tion  788  of  the  same  Code  provides  that  the  time  within 
which  an  act  is  required  by  law  to  be  done,  must  be 
computed  by  excluding  the  first  and  including  the  last 
day.  This  section  is  made  applicable  to  Surrogates' 
courts  by  subd.  C  of  §  3347.  Tlierefore,  whether  the 
citation  in  this  matter  was  served  in  time  depends 
upon  the  construction  to  be  given  to  §  788.  Section 
368  of  the  Code  of  1848  (§  407  of  that  of  1868)  is  sub- 
stantially the  same  as  above  §  788.  It  was  also 
provided  by  §  211  (256  of  1858)  that  either  party 
might  give  notice  of  trial  at  least  ten  days  before  the 
court  (amended  to  14  days  ia  1859).  These  sections 
were  construed  by  the  Supreme  court,  in  the  cases  of 
Easton  v.  Chamberlin  {3  JSow.  Pr.j  4^^);  Dayton  v. 
Mclntyre  (5  id.,  IIT),  and  others ;  all  of  them  holding 
that  the  first  day  of  the  court  must  be  included  in  com- 
puting the  time.  Section  977  of  the  present  Code  of 
Civil  Procedure  provides  that  notice  of  trial  shall  be 
served  * '  at  least  fourteen  days  before  the  comTnencement 
of  the  termy  There  is  no  substantial  difference,  there- 
fore, between  the  former  and  the  present  Code,  in  this 
resx)ect;  and  the  universal  practice  is,  as  I  am 
informed  by  intelligent  lawyers  in  active  practice,  to 
include  the  first  day  of  court,  or  term,  in  the  compu- 
tation. The  above  decisions  apply  with  equal  force  to 
the  present  Code.  It  will  be  difficult  to  discover  any 
reason  why  this  rule  shall  not  apply,  as  well  to  the 
service  of  a  citation  which  must  be  * '  at  least  eight  days 
before  the  return  day  thereof,"  as  to  a  notice  of  trial 
which  must  be  served  ^'at  least  fourteen  days  before 
the  court, "  or  "  before  the  commencement  of  the  term. ' ' 
I  must,  therefore,  dissent  from  the  dictum  on  this  sub- 
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ject  in  the  case  of  Boertiin  v.  Betts  {1  Dem.  H.,  Ifll)^ 
and  hold  that  the  service  in  this  case  was  sufficient. 

I  have  deemed  it  proper  to  examine  this  question 
with  some  care,  as  titles  of  devisees  may  be  involved. 


■♦♦4- 


Westciiester  County.— Hon.   OWEN  T.  COFPIX, 

Subrogate. — ^May,  1884. 

Ktdd  v.  Dalbymple. 

In  tlie  Twaiter  of  the  judicial  settlement  of  the  account 
of  Alexander  Dalbymple,  (is  executor  of  the 
will  of  Agnes  D  alrymple,  deceased. 

The  law  regards  the  claim  of  an  executor  against  his  testator's  estate  with 
suspicion. 

Decedent's  executor,  who  was  her  brother,  on  his  accounting  presented  a 
claim  against  her  estate,  for  more  than  $2,800,  for  moneys  paid  for 
board  furnished  to  decedent,  beginning  in  1864.  The  statement, 
prior  to  1877,  embraced  charges  for  board,  with  no  credits.  In  the 
latter  jear,  decedent  had  become  entitled  to  a  legacy,  which  the 
accounting  party  received  and  managed  for  her  ;  and  thereafter  the 
statement  embraced  items  for  moneys  received  and  disbursed  by 
him.  The  last  item  in  the  account  was  on  his  side,  and  dated  April 
28rd,  1888.  There  was  no  proof  that  the  accounting  party  had 
applied  any  of  the  sums  received  for  decedent,  in  payment  of  his 
charges  against  her  of  an  earlier  date  than  1877. — 

Hdd,  that  the  account  between  decedent  and  her  brother  did  not  become 
a  "  mutual  open  and  current "  one,  so  as  to  enable  the  latter  to  avail 
himself  of  the  provisions  of  Code  Civ.  Pro.,  §  886,  until  1877,  when 
he  commenced  to  maiiage  her  legacy ;  that,  accordingly,  items  of 
an  earlier  date  were  barred  by  the  statute  ;  and  that  the  bar  was  not 
removed,  as  permitted  under  Code  Civ.  Pro. ,  §  895,  by  any  applica- 
tion of  payments. 

The  executor  presented  a  verified  claim  in  Ms  own 
favor,  on  the  accounting,  amounting  to  $2,825.29  and 
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interest.  Objection  was  interposed  by  Sarah  E.  D. 
Kydd  and  James  Kydd,  her  husband,  respectively 
administratrix  and  administrator  of  the  estate  of  a 
sister  of  decedent,  and  legatee  nnder  her  will,  and  who 
died  subsequently  to  decedent.  No  proofs  were  taken, 
the  objectors  not  disputing  that  the  items  of  moneys 
charged  in  the  account  had  been  paid  for  the  deceased, 
but  claiming  that,  down  to  1875,  the  several  items  were 
gratuities,  to  wit,  the  payment  of  decedent's  board 
from  1864  down  to  that  period,  she  being  a  poor  rela- 
tion. About  1877,  she  became  entitled  to  a  legacy, 
when  the  character  of  the  account  was  changed.  Prior 
to  that  there  was  a  statement  of  items  of  money  paid  for 
board,  with  no  credits  for  anything  received ;  after- 
wards there  was  an  account  of  moneys  paid  and  credits 
for  cash  received.  The  contestants  insisted,  however, 
that  the  claim  anterior  to  1877  was  barred  by  the 
statute  of  limitations, 

Kellt  &  Macrae,  for  executor, 
JoHK  D.  Taylor,  for  obfeetora. 

Tub  Surrogate. — ^By  §  386  of  the  Code,  if  this  could 
be  regarded  as  a  mutual,  open  and  current  account, 
the  claimant  would  be  entitled,  fairly,  to  recover  from 
April  23rd,  1883,  that  being  the  date  of  the  last  item  on 
his  side  of  the  account ;  but  it  does  not  appear  to  have 
commenced  to  be  such  an  account  until  about  June, 
1877.  '  The  executor,  it  is  stated,  then  received  the 
decedent's  legacy,  and  managed  her  affairs  for  her 
from  that  time  until  her  death.  All  the  items  on  both 
sides  of  the  account,  which  was  kept  solely  by  the 
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executor,  are  for  moneys  received  and  disbursed  by 
him.  It  does  not  appear  that  decedent  kept  any 
account  whatever.  He  was  a  trusted  brother,  who 
managed  the  whole  matter  for  her.  I  do  not  think  he 
can  recover  except  for  the  period  covered  by  his  man- 
agement of  her  legacy,  unless  there  was  a  payment  on 
account  of  the  other  items  of  his  alleged  claim,  the 
effect  of  which  is  provided  for  in  §  395.  I  have  no 
proof  that  there  was  any  such  payment.  He  is  the 
executor,  and  the  law  regards  his  claim  with  suspicion. 
I  cannot  assume  that  he  so  applied  any  of  the  money, 
and,  therefore,  he  cannot  avail  himself  of  the  pro- 
visions of  that  section. 

The  affidavit  verifying  the  claim  fails  to  show  that 
there  are  no  offsets  to  it,  but  as  that  was  not  made  a 
ground  of  objection,  I  do  not  feel  at  liberty  to  reject 
the  whole,  for  that  reason. 

Disposing  of  a  case  like  this,  without  evidence  other 
than  the  assertions  and  denials  of  counsel,  is  very  un- 
satisfactory. From  my  recollection  of  what  occurred 
before  me,  I  do  not  feel  authorized  to  allow  to  this 
brother  of  the  testatrix  any  of  the  amounts  paid  by 
him  for  his  sister's  board  anterior  to  the  commence- 
ment of  the  mutual  account.  It  strikes  me  that,  if  he 
did  not  intend  the  payments  made  for  her  board,  prior 
to  that  time,  as  gratuities,  he  would  have  at  once  reim- 
bursed himself  those  outlays  on  receiving  the  fund 
bequeathed  to  her. 

Decreed  accordingly. 
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Westchester  County.— Hon.   OWEN  T.  COFFIN, 

Surrogate. — ^May,  1884. 

TioHE  V.  Nelson. 

In  the  Tnaiter  qf  the  judicial  settlement  of  tJie  account 
of  Henry  C.  Nelson,  executor  of  the  will  of 
Lavinla.  E.  Nichols,  deceased. 

Testatrix,  by  her  will,  after  bequeathing  her  piano,  bedroom  f umitnie, 
a  portrait,  etc.,  gave  and  devised,  by  the  fourth  clause,  to  P.  the 
house  in  which  she  resided,  *'and  also  the  following  personal  prop- 
erty avd  furniture  therein, ''  enumerating  an  arm  chair,  looking  glass, 
mantel  ornaments,  etc.,  "and  all  my  household  furniture  amf  ef- 
fects not  hereinbefore  specifically  bequeathed;"  and,  finally,  gave  all 
the  rest  and  residue  of  the  estate  to  T.  and  two  others,  in  equal 
shares.  The  executor  delivered  to  P.,  under  the  fourth  clause,  a 
pocket-book,  a  diamond  stud,  a  gold  thimble,  and  other  articles 
(jvAdcm  generis,  of  which  T.  claimed  a  share,  under  the  residuary 
clause. — 

Held,  that  P.  was  entitled  thereto. 

The  phrases,  "personal  property  c^tuJ furniture, "  and  "  household  furni- 
ture and  effects,  "  occurring  together  in  a  will — construed. 

The  testatrix,  by  tlie^r^^  clause  of  her  will,  gave  her 
piano  to  two  young  ladies ;  by  the  second  clause  she 
gave  to  one  of  those  young  ladies  her  best  bureau,  bed 
and  bedding,  wash  stand  and  commode ;  by  the  third 
clause,  to  Elizabeth  Maria  Tighe  the  portrait  of  Mrs. 
Tighe's  grandfather,  and  a  picture  of  Richmond;  by 
the  fourth  clause  she  gave  and  devised  to  Lavinia 
Nichols  Pinckney  her  house  and  lot  wherein  she  re- 
sided, "and  also  the  following  personal  property  and 
furniture  therein,  to  wit,  the  arm  chair  in  the  parlor, 
looking  glass,  mantel  ornaments,  marble  top  center 
table,  window  shades,  lace  curtains,  carpet  on  the  par- 
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lor  floor,  and  portrait  of  my  late  hnsband,  Samuel  C. 
Nichols,  and  all  my  household  furniture  and  effects 
therein  not  hereinbefore  specifically  bequeathed." 

The  executor,  in  his  account  of  proceedings,  claimed 
as  a  credit  the  inventoried  value  of  a  pocket  book,  a 
diamond  stud,  two  work  boxes,  a  gold  thimble,  crochet 
and  other  needles,  several  photographs,  a  family  bible, 
hair  earrings  and  bracelet,  a  likeness  of  a  gentleman, 
etc.,  having  delivered  them  to  Mrs.  Pinckney,  as  be- 
queathed to  her  under  e:^^  fourth  clause. 

Mrs.  Tighe  claimed  the  one  third  of  the  value  of 
these  articles  under  the  residuary  clause  of  the  will, 
which  gave  all  the  rest  and  residue  of  the  estate  to  her 
and  two  other  persons,  share  and  share  alike. 

M.  S.  Cobb,  for  executor, 

J.  W.  Gilbert  and  0.  Faosx,  for  objector. 

The  Surrogate. — I-thinkthe  objection,  relating  to 
the  claim  of  Mrs.  Tighe  to  jewelry,  pictures,  etc.,  must 
be  overruled.  The  testatrix  specifically  bequeathed  a 
piano,  certain  articles  of  furniture,  a  certain  portrait 
and  a  picture  to  persons  named  in  her  will.  She  then 
proceeded  to  bequeath  certain  "personal  property  and 
furniture"  specifically  to  Mrs.  Pinckney,  among  which 
were  mantel  ornaments  and  a  portrait  of  her  late  hus- 
band,  and.  also  all  her  household  furniture  and  effects 
in  the  house  * '  riot  hereinbefore  s  j)ecifically  bequeathed, ' ' 
She  had,  therefore,  specifically  bequeathed  to  others, 
as  well  as  to  Mrs  Pinckney,  articles  which  were  mostly 
efusdem  generis  with  those  covered  by  the  objection. 
Her  use  of  the  phrase  "personal  proi)erty  and  fur- 
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niture ' '  indicates  that  she  distingiiished  between  the 
two  kinds  of  property,  and  I  think  she  intended  to 
maintain  this  distinction  when  she  used  the  other  phrase 
"  household  furniture  and  effects  therein,"  and  that, 
consequently,  Mrs.  Pinckney  was  entitled  to  all  of  the 
articles  delivered  to  her. 

The  other  objections  raised  have  not  been  discussed, 
and  I,  therefore,  regard  them  as  abandoned- 
Decreed  accordingly. 


-»-•- 


Westchester  County.— Hok.   OWEN  T.   COFFIN, 

Subrogate. — June,  1884. 

Beekman  v.  Beekman. 

In  the  matter  of  theprdbaie  of  tJie  vnU  of  Stephen  F. 

Beekman,  deceased. 

The  evidence  in  favor  of  and  against  allegations  of  \indue  influence,  in 
proceedings  for  probate  of  a  will,  weighed,  and  the  exercise  of  sach 
influence  negatived. 

As  to  the  admissibility  and  effect  of  a  memorandum  made  by  a  decedent 
on  the  day  whereon  a  paper  propounded  as  his  will  was  executed,  to 
the  effect  that  he  had  "made  a  will  in  favor  of"  the  beneficiary 
designated  in  the  alleged  will,  and  adding  the  names  of  the  subscrib- 
ing witnesses — quaere. 

A  declaration  of  a  daughter  of  the  proponent  of,  and  beneficiary  under 
an  alleged  will, — to  the  effect  that  the  latter  had  procured  the  mak- 
ing of  the  will,  is  not  admissible  in  favor  of  contestants  unless  a  con- 
spiracy or  combination  is  shown* 

Kind  treatment  of  a  testator  by  one  for  whom  he  makes  a  testamentary 
provision  may  be  viewed,  according  to  the  standpoint,  as,  a  valid 
reason  for  the  bestowment,  or  as  evidence  of  a  subtle  design  improp- 
erly to  procure  it.  -    ^ 

The  doctrine  of  faieue  in  utu),  fdUua  in  omnibus — applied. 

The  restriction,  contained  in  Code  Civ.  Pro.,  §2557,  of  costs  in  proceed- 
ings relating  to  small  estates^  to  actual  expenses — observed. 
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Application^  for  the  probate  of  decedent' s  will,  loade 
by  Grertrude  Beekman,  one  of  his  nead;  of  kin ;  opposed 
by  Georgiana,  his  widow.  The  facts  appear  sufficiently 
in  the  opinion. 

"Wm.  F.  TxsBsyY  and  Jj.  T.  Yaul,  for  proponent. 
J.  T.  Bteaxsb  and  V,  LABXiKy/ar  contestant. 

The  Surrogate. — ^The  career  of  the  testator  snffi- 
ciently  illustrates  the  gradual  decay  and  disappearance 
of  what  were  once '  known  as  our  most  distinguished 
families.  He  was  a  grandson  of  jGrovemor  Georgo 
Clinton  through  his  mother,  and  his  father  was  of  that 
Beekman  family  after  whom  towns  and  villages  were 
named.  His  parents  being  possessed  of  considerable 
wealth,  and  living  in  modes  of  indulgenco  now  con- 
demned, this  son  was  reared  to  no  business,  as  I  gather, 
but  led  an  idle  life,  and  fell  into  those  irregular  and 
reprehensible  habits  usually  consequent  thereon.  He 
was  a  man  of  considerable  culture  of  mind  and  refine- 
ment  of  maimers,  but  easy  in  his  nature,  with  little 
disposition  to  self  assertion.  Reared  in  a  home  and 
among  a  class  where  the  wine  cellar  was  a  feature,  he 
naturally  and  early  in  life  acquired  a  habit  of  drinking, 
which  adhered  to  him  to  the  last,  and  was  sometimes 
indulged  to  excess. 

In  1848,  he  was  married  to  a  Miss  Georgiana . 

In  1865,  a  separation  occurred  between  them,  in  conse- 
quence of  his  having  formed  a  meretricious  relation 
with  Miss  Maria  Emily  Lee.  He  secured  an  annuity  to 
his  wife  of  $800  a  year  during  her  life,  and  he  and  Miss 
Lee  went  from  Beekmantown,  their  former  residence, 
to  New  York,  where  they  resided  and  cohabitated 
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togetlier  tLntil  May,  1881,  when,  in  consequence  of  dis- 
agreements and  difficulties  between  them,  the  testator 
returned  to  Beekmantown,  where  he  boarded  with  his 
cousin  Mrs.  Gertrude  Beekman,  the  proponent,  until 
his  death,  which  occurred  in  February,  1882.  While 
so  living  with  Miss  Lee,  he  made  a  will  in  her  favor. 
After  the  troubles  between  them  had  continued  so  long 
and  with  so  much  violence,  as  to  have  at  length  de- 
stroyed the  last  vestige  of  affection  of  each  for  the  other, 
he  made  a  new  wiU  by  which  he  gave  his  estate  to  his 
wife.  Prior  to  that,  he  had  had  some  litigation  about  the 
estate  of  his  deceased  brother,  in  this  court,  with  his 
cousin  Gtertrude,  in  which  he  was  unsuccessful.  This 
had  embittered  him  toward  her  at  the  time,  and  the 
feeling  would  seem  not  to  have  wholly  subsided  when 
he  made  the  second  will  in  March,  1881.  At  length,  in 
May  following,  when  he  had  become  a  rather  prema- 
turely old  man,  of  about  sixty,  yielding  to  the  advioe 
of  those  whom  he  regarded  as  his  friends,  he  gathered 
resolution  sufficient  to  determine  to  leave  Miss  Lee  and 
seek  a  less  harassing  and  more  quiet  mode  of  life;  and 
having  ascertained  that  his  cousin  Gertrude  would  re- 
ceive him  as  a  boarder,  he  went  there  to  reside,  and  to 
spend  the  remainder  of  his  days  amid  the  scenes  of  his 
childhood.  On  August  4th,  1881,  while  so  residing  he 
made  a  third  will,  by  which  he  gave  his  estate  to  his 
cousin.  These  are  the  brief  outlines  of  the  history  of 
the  man  and  his  testamentary  acts. 

I  have  carefully  read  over  the  large  mass  of  testimony 
in  the  case,  a  very  considerable  proportion  of  which, 
bearing  upon  the  testamentary  capacity  of  the  deceased, 
is  of  no  value,  in  view  of  the  final  frank  admission  of 
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the  contestant's  counsel  that  lie  had  such  capacity, 
except  as  it  might  bear  upon  the  question  of  undue  in- 
fluence.    This  is  really,  the  only  question  in  the  case. 

Counsel  for  contestants  have  furnished  me  in  their 
able  and  exhaustive  briefs,  a  multitude  of  cases  bearing 
upon  this  subject  and  determining  what  is  undue  in- 
fluence. Of  course,  no  two  cases  will  present  the  same 
state  of  facts.  The  same  may  be  said  as  to  the  cases  to 
which  I  am  referred  by  proponents'  counsel,  showing 
what  will  not  be  regarded  as  such  influence.  Clearly, 
an  aUegation  or  suspicion  of  such  fraud  would  not,  of 
itself,  suffice.  There .  must ;  be  more.  There  must  be 
evidence  to  satisfy  the  mind  that  it  was  employed.  I 
can  discover  only  two  grounds  on  which  the  suspicion 
is  really  based.  One  is  that  Mrs.  Gertrude  Beekman's 
lawyer  drew  the  will,  and  the  other  the  kind  treatment 
which  he  received  at  her;  hands.  As  to  the  first,  it 
appears  that  .  the  deceased  regarded  Mr,  Purdy,  the 
lawyer  in  question,  as  the  family  lawyer.  He  seems  to 
have  acted  as  such  for  many  years;  sometimes  for  one 
and  again  for  another,  and  occasionally  for  one  in  hos- 
tility to  another.  He  was  the  counsel  who  advised  in 
regard  to  the  separation  between :  the  testator  and  his 
wife,  and  prepared  the  papers  by.  which  it  was  com- 
summated.  He  acted  on  his  behalf  in  relation  to  the 
pretended  arrest  and  the  placing  of  him  upon  the  jafl 
limits,  with  a  view  to  the  sundering  of  the  tie  which 
bound  him  to  Miss  Lee;  and  at  the  very  time  when  this 
will  was  drawn  he  was  tl;e  attorney  for  him  in  the  de- 
fence of  an  action  brought  against  him  by  Miss  Lee, 
and  which  was  undetermined  at  his  death.  There  is 
not  the  slightest  evidence  tending  to  show  that  Mrs. 
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Gtertrude  Beekman  ever  made  a  suggestion  to  Mr, 
Purdy  in  regard  to  the  will;  but,  aside  from  the  usual 
presumption  that  it  was  prompted  by  his  own  volition, 
we  have  the  fact  that  he  contemplated .  some  further 
testamentary  act,  as  disclosed  in  a  letter  written  by  him 
to  Mr.  Mercer  on  the  first  day  of  June,  1881,  in  which 
he  speaks  of  adding  a  codicil  to  his  will.  We  also  find 
a  memorandum  made  by  him  on  the  day  the  will  was 
executed,  to  the  effect  that  he  had  "made  a  will  in 
favor  of  G.,"  and  adding  the  names  of  the  subscribing 
witnesses  thereto.  That  the  "G."  meant  Gertrude, 
admits  of  no  doubt.  It  could  not  have  meant  Georgi- 
ana,  his  wife,  as  she  was  his  legatee  and  devisee  in  the 
win  he  had  last  previously  executed.  In  this  connection, 
I  am  not  unmindful  of  the  alleged  declaration  of  Mrs. 
Varick  a  daughter  of  the  proponent,  to  the  effect  that 
her  mother  had  procured  the  making  of  the  will,  and 
which  she  denied  having  made.  Mrs.  Varick  is  not  a 
party  to  the  record,  nor  in  interest.  Hence  her  declara- 
tion, if  made,  is  not  evidence,  unless  it  were  shown,  at 
some  stage  of  the  case,  that  she  acted  as  a  conspirator,  or 
combined  with  her  mother  to  procure  the  making  of 
the  will  (Place  v.  Minster,  65  N.  T.,  89-105).  I  can 
find  no  evidence  tending  to  show  such  conspiracy  or 
combination.  Indeed,  there  is  no  fact  proven  indicat- 
ing that  Mrs.  Gertrude  Beekman,  the  proponent,  had 
the  least  agency  in  procuring  the  will  to  be  made,  or 
that  she  had  any  knowledge  whatever  relating  to  it, 
either  before  or  at  the  time  of  its  execution.  This  being 
so,  there  was  no  one  with  whom  Mrs.  Varick  could 
conspire  or  combine,  and,  therefore,  the  alleged  decla- 
ration of  hers,  if  made,  would  have  to  be  disregarded. 
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Another  reason  why  such  a  declaration  would  be  en- 
titled to  no  consideration  is  that,  having  been  made 
after  the  death  of  the  decedent,  it  related  to  a  past 
transaction.  Of  course,  if  it  were  inadmissible  as  being 
immaterial,  then,  her  denial  of  it  would  furnish  no 
ground  for  impeachment.  But,  after  all,  I  am  inclined 
to  the  belief  that  she  made  no  such  declaration. 

Kind  treatment  of  a  testator  by  a  person  for  whom  he 
makes  a  testamentary  provision,  furnishes  a  different 
appearance,  as  it  is  viewed  from  different  standpoints. 
While  one  may  see  in  it  a  subtle  design  to  improperly 
bias  the  affections  and '  the  will,  another  will  discover 
only  a  valid  reason  for  the  act.  The  deceased  was  not, 
at  any  time,  confined  to  the  proponent's  house  by  any 
sickness.  She  did  not  play  the  part  of  sick  nurse  to 
him  at  aU.  He  was  found  dead  in  his  room,  apparently 
from  a  sudden  hemorrhage.  Prior  to  that,  he  had  been 
in  the  habit  of  going  about  the  village  and  chatting 
with  the  neighbors.  She  and  he  were  cousins,  and  yet 
there  is  no  evidence  that  she  showed  more  kindness  or 
attention  to  him  than  any  kind  hearted  landlady  would 
show  to  a  boarder.  He  paid  for  his  board,  and  was 
treated  with  no  extraordinary  attention  by  her  at  her 
house,  he  led  a  quiet  and  happy  life  compared  to  the 
one  he  had  left,  and  it  would  have  been  remarkable 
had  he  not  felt  grateful  for  the  home  she  furnished 
him.  His  wife,  from  whom  he  had  long  been  estranged, 
had  been  provided  for  in  the  deed  of  separation;  his 
mistress  had  been  cast  off,  and  it  was  not  at  all  unnat- 
ural or  unreasonable  that  he,  being  childless,  should 
give  what  little  remained  to  him  of  his  estate  to  a  mem- 
ber, by  blood,  of  his  o^f^n  family. 
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In  considering  this  case,  I  have  entirely  disregarded 
the  testimony  of  Miss  Lee,  as  nnworthy  of  credit.  It 
abundantly  appeared  from  the  evidence  on  both  sides 
that  she  and  the  deceased  cohabited  for  many  years,  i 
Yet  she,  not  choosing  to  decline  answering,  boldly  tes- 
tifies to  the  contrary.  Her  denial  is  clearly  nntrue. 
That  portion  of  the  history  of  the  life  of  the  decedent 
is  regarded  as  material,  and  therefore  the  rxile/alsus  in 
unoj  faZsus  in  omnibics,  is  applicable.  I  cannot  agree 
with  those  who  justify  swearing  to  a  falsehood  in  such 
cases.  It  is  simply  adding  perjury  to  vice.  But  there 
are  other  reasons  why  she  is  considered  unworthy  of 
credit.    It  is  unnecessary  to  enumerate  them  here. 

On  the  whole,  I  think  the  will  of  August,  1881  should 
be  admitted  to  probate. 

On  looking  into  the  petition  for  the  probate  of  the 
will  of  March,  1881,  I  find  that  the  personal  estate  of 
the  decedent  was  represented  as  not  exceeding  in  value 
five  hundred  dollars,  while,  in  that  for  the  probate  of 
the  will  admitted  to  probate,  the  real  and  personal 
estate  is  stated  as  not  exceeding  in  value  two  hundred 
and  fifty  dollars.  Hence,  there  being  no  other  evi- 
dence of  value,  no  costs,  under  §  2657  of  the  Code,  can 
be  allowed,  other  than  the  actual  expenses  of  pro- 
ponent. 

Decreed  accordingly. 


Vol  11—41. 
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Westchester  Countt. — Hon.  OWEN  T.   COFPEN, 

SuRBOGATE. — June,  1884. 

Matter  of  Watsok. 

In  fhe  Tnatter  of  the  applicatixm  of  Mart  M.  Watsox, 
an  infant,  for  the  appointmeTd  of  a  guardian  ad 
litem. 

The  mazim  "  bonijudieis  est  ampUa/rejutisdieUanem  "  is  one  of  Chancery 
courts,  and  inapplicable  to  courts,  like  that  of  a  Surrogate,  of  limited 
statutory  powers;  it  has  reference  to  a  judge's  action  upon  the  merits 
or  justice  of  a  case;  and  justifies  no  judge  in  exceeding  the  limits  of 
his  jurisdiction. 

The  only  direct  grant  of  authority  to  a  Surrogate's  court  to  appoint  a 
guardian  od  litem  for  an  infant  is  contained  in  Code  Civ.  Pro., 
§§  2527  and  2580,  -which  apply  exclusively  to  cases  where  he  has 
been  or  is  to  be  cited,  or  is  already  a  party  to  a  special  proceeding 
therein. 

Sections  468-4T7  of  that  Code,  regulating  the  mode  in  which  infants  may 
bring  and  defend  actions  are  not  applicable  to  Surrogates'  courts. 

The  origin  and  history  of  the  practice  of  the  prosecution  of  litigation  on 
the  part  of  an  infant  by  his  prochein  awiy— traced. 

There  is  no  statutory  provision  requiring  an  infant  to  institute  a  special 
proceeding  In  a  Burrogate's  court  by  a  special  guardian. 

An  infant,  aged  19  years,  residing  in  Yermont,  united  with  her  husband 
in  a  petition  to  the  Surrogate's  coiul;,  showing  that  her  mother  was 
dead,  and  her  father  was  living  and  a  resident  of  New  Hampshire; 
that  petitioner  was  a  person  interested  in  the  estate  of  her  maternal 
grandfather  who  had  died  In  Paris,  France,  in  1881,  and  whose 
alleged  will  had  been  admitted  to  probate  by  a  decree  of  said 
court  in  1883;  that  the  paper  writing  so  admitted  to  probate  was 
not  the  will  of  said  decedent;  and  praying  that  the  court  appouat  a 
special  guardian  ibi  her,  to  enable  her  to  move  to  vacate  the  decree 
admitting  the  same,  and  to  come  in  and  contest  the  probate  thereof. — 

Ueld,  that  the  court  was  without  power  in  the  premises;  that  the  proper 
practice  was  for  the  infant  to  petition  in  her  own  name  for  the  relief 
ultimately  sought  by  her,  whereupon  a  citation  would  issue  to  the 
proper  parties;  upon  the  return  of  which  citation,  it  appearing  that 
petitioner  was  an  infant,  a  special  guardian  would  bo  appointed  to 
protect  her  interests  as  a  party  to  a  pending  proceeding. 
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It  apx)eared,  from  the  petition  presented,  tliat  the 
petitioner  was  nineteen  years  of  age ;  that  she  was  a 
resident  of  the  state  of  Vermont,  and  the  wife  of 
Alfred  S.  Watson  (who  joined  in  the  petition  with 
her) ;  that  she  was  the  danghter,  only  surviving  child, 
heir  at  law  and  next  of  kin  of  Mary  S.  Carr,  who  was  a 
danghter  and  one  of  the  heirs  at  law  and  next  of  kin 
of  John  Anderson,  late  of  Mount  Pleasant,  West- 
chester, County,  deceased,  and  that  her  said  mother 
died  January  5th,  1882 ;  that  the  father  of  the  petitioner 
was  living  and  resided  in  the  state  of  New  Hampshire  ; 
and  that  the  petitioner  had  no  general  guardian  in  this 
State;  further,  that  said  John  Anderson  died  No- 
vember 22nd,  1881,  in  Paris,  Prance,  and  that  the  peti- 
tioner was  entitled  to  a  share  of  his  estate ;  that  on 
January  9th,  1882,  application  was  made  to  this  court 
for  the  admission  of  the  will  of  said  Anderson,  dated 
October  25th,  1879,  and  a  codicil  thereto,  dated  Sep- 
tember 29th,  1881,  to  probate,  and  that,  after  sundry 
proceedings  had,  the  same  were,  by  decree  made  March 
17th,  1882,  admitted  to  probate.  The  petitioner  then 
alleged,  on  information  and  belief,  that  said  paper 
writings,  so  admitted  to  probate,  were  not  the  last  will 
and  testament  and  codicU,  respectively,  of  said  John 
Anderson,  deceased.  It  was  also  alleged  that,  in  order 
that  the  rights  and  interests  of  the  minor  might  be  i^ro- 
tected,  it  was  necessary  that  a  special  guardian  should 
be  appointed  for  her,  for  the  purpose  of  moving  to 
vacate  the  decree  admitting  the  will  and  codicil  to  pro- 
bate, and  to  permit  her  to  come  in  and  contest  the  pro- 
bate thereof.  "Wherefore  the  x>etitioner  prayed,  her 
husband  consenting  thereto  in  writing,  that  Henry  W, 
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Clark,  of  New  Rochelle,  Westchester  county,  coun- 
sellor at  law,  be  appointed  sucli  special  gnardian.  The 
written  consent  of  Mr.  Clark,  to  act  as  such,  accom- 
panied the  petition. 

Geobge  M.  Cubtib,  €Utomey  for  peUtiimers, 
LowREY,  Stone  &  Axtebbach,  of  cowueL 

Thi::  Surbogate. — ^Here  is  presented  a  question  en- 
tirely novel  in  its  character.  Has  this  court  the  power 
to  appoint  a  special  guardian,  as  asked  to  do,  under 
the  circumstances.  The  learned  counsel  have  not  been 
able  to  refer  me  to  any  statute,  or  case  rei)orted,  bear- 
ing upon  it,  nor  have  my  researches  been  more  suc- 
cessful. To  repeat  what  has  been  so  often  declared  by 
various  tribunals,  Surrogates'  courts  are  of  Umited 
jurisdiction;  exercising  only  such  powers  as  are  ex- 
pressly conferred  by  statute,  together  with  such  inci- 
dental ones  as  necessarily  spring  from  the  grant  of 
the  main  powers.  The  only  direct  authority,  empower- 
ing this  court  to  appoint  a  special  guardian  for  an 
infant,  is  found  in  §§  2527  and  2530  of  the  Code  of 
Civil  Procedure.  The  first  of  those  sections  has  refer- 
ence only  to  a  case  where  an  infant  has  been,  or  is  to 
be,  cited,  and  the  second,  to  an  infant  who  is  already 
a  party  to  a  proceeding.  Thus,  power  is  conferred  to 
make  such  appointment  only  in  a  pending  proceeding. 
Article  4  of  title  2  of  chapter  5  of  the  Code,  embracing 
§§  468  to  477,  regulates  the  mode  in  which  an  infant 
may  bring  and  defend  actions,  to  wit,  through  a  guardian 
to  be  appointed  by  the  court.  By  reference  to  subd. 
3  and  4  of  §  3347,  it  will  be  seen,  however,  that  these 
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provisions  do  not  apply  to  Surrogates'  courts.  It  is, 
nevertheless,  urged  by  counsel,  that  "the  infant,  being 
entitled  on  general  principles,  to  the  protection  of  the 
court,  the  power  to  appoint,  if  not  clear,  should  be 
sought  for,  not  avoided; ''  and,  in  support  of  this  view, 
they  refer  me  to  the  maxim  ^^  Bonijudicis  est  ampliare 
juTisdictioncm^^  (Chan.  Prac.,  329).  A  good  judge 
will,  when  necessary,  extend  the  limits  of  his  jurisdic- 
tion (Maxim  14,  Wharton's  Legal  Maxims).  Mr. 
Wharton  comments  thereon  as  follows:  "The  word 
^  jurisdictUmem^  should  bo,  according  to  Lord  Mans- 
field, ^  justitiam^^  and  the  meaning  of  the  maxim,  in 
such  case,  is  that  to  be  a  good  judge  is  to  amplify  in 
his  office  the  remedies  the  law  gives,  so  as,  in  the 
most  perfect  manner,  to  do  the  most  complete  justice, 
not  letting  substantial  justice  be  frittered  away  by 
nice  and  unmeaning  technicalities  as  a  means  of  avoid- 
ing  giving  a  decision  according  to  very  right,  in  broad 
and  substantial  justice.  And  this  he  has  the  power 
and  authority  to  do  in  all  those  cases  which,  by  the 
common  law,  by  the  practice  of  his  court,  and  by  legis- 
lative enactment,  are  left  to  his  discretion — meaning  by 
discretion  the  exercise  of  sound  judgment  upon  the 
facts,  or,  as  it  is  stated  by  Lord  Mansfield  to  be — 
sound  discretion  guided  by  law,  governed  by  rule,  not 
humor ;  not  arbitrary,  vague,  and  fanciful,  but  legal 
and  regular,  according  to  the  maxim,  ^IHscretlo  est  dis- 
cerrwre  per  legem  quid  sit  justum.^  But  the  maxim 
does  not  mean  that  a  good  judge  will  exceed  the  limits 
of  his  jurisdiction,  or  that  he  wiU  do  anything  other 
than  that  which,  by  the  law  and  practice  of  his  court, 
he  is  authorized  to  do."    These  remarks  tend  to  show 
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that  the  invoking  of  this  maxim  by  counsel,  instead  of 
aiding,  rather  militate  against  the  view  they  urge.  In 
the  first  place,  it  is  a  Chancery  conrt  maxim,  and  if  it 
has  any  effect  beyond  that  court,  it  must  be  confined  to 
judges  of  courts  of  general  and  not  limited  statutory 
jurisdiction;  in  the  second  place,  it  would  seem  to 
have  reference  to  a  judge's  action  upon  the  merits  or 
justice  of  a  case ;  and  lastly,  it  is  declared  not  to  mean 
that  a  good  judge  will  exceed  the  limits  of  his  jurisdic- 
tion. This  may  be  regarded  as  applying,  with  added 
force,  to  one  who  derives  all  his  powers  from  statute 
Jaw. 

Before  our  first  Code,  an  infant  had  to  prosecute  his 
action  by  his  next  Mend,  technically  called  pracTieiJi 
amy — or  ami^  and  who  was  unknown  to  the  law  prior 
to  the  statute  of  1  Westm.,  3  Edw.  1st.,  ch.  47.  ^•It 
is  he  who  appears  in  court  for  an  infant  who  sues  any 
action,  and  aids  the  infant  in  pursuit  of  his  action." 
The  mode  of  procuring  the  appointment  was  then,  and 
has  since  continued  to  be,  very  similar  to  that  sought 
to  be  pursued  in  this  case,  but  the  proceeding  was 
taken  in  courts  having  general  jurisdiction  (Jacobs 
Law  Diet.,  Title,  ^^ ProcTiein  amy^^).  The  term  then 
used,  is  now  discarded,  and  the  person  appointed,  either 
to  institute  or  to  defend  an  action  for  an  infant,  is  de- 
nominated a  special  guardian,  or  guardian  ad  litem. 
It  may  be  safe  to  say  that,  ever  since  the  statute,  1 
Westm.,  referred  to,  the  various  courts,  except  perhaps 
that  of  the  Chancellor  and  of  those  on  which  his  pow- 
ers are  devolved,  in  making  the  appointment,  have 
found  their  authority  to  do  so  in  some  statute.  This 
indicates  the  abiding  solicitude  of  legislatures  for  the 
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welfare  of  the  dependent  and  helpless  ;  for  the  protec- 
tion of  their  person  and  property.  No  conrt,  except  as 
above,  can  take  any  step  in  regard  thereto  without 
legislative  sanction.  Especially  is  this  so  in  Surro- 
gates' courts.  At  the  same  time,  infants  may  legally 
perform  certain  acts  as  if  they  were  of  age.  For  in- 
stance, they  may,  at  common  law,  act  as  executors  at 
the  age  of  seventeen,  in  all  of  the  states  except  those 
where  the  rule  has  been  changed  by  positive  enactment 
(Tyler  on  Inf.,  and  Cov.,  il).  In  this  State,  they  are 
made  incompetent  by  statute.  Females  are  of  age  in 
Vermont  at  eighteen  (id.,  211).  But  that  fact  will  not 
aid  Mrs.  Watson,  as  she  is  not  of  age  here.  Still,  she 
ought  not  to  be  deprived  of  the  privilege  of  attempting 
to  assert  her  alleged  rights,  and  it  would  be  a  little  re- 
markable if  the  state  of  our  laws  is  such  as  to  render  her 
utterly  helpless  in  this  emergency.  I  think  a  proper 
consideration  of  the  provisions  of  the  Code  wiU  furnish 
a  solution  of  the  difficulty. 

It  was  held  under  the  Revised  Statutes,  and  probably 
the  same  doctrine  prevails  now,  that  if  an  infant  should 
bring  his  a^on  without  prochein  ami  or  guardian,  it 
was  a  mere  irregularity,  and  no  ground  of  nonsuit,  but 
that  advantage  could  be  taken  of  the  irregularity  only 
by  plea  in  abatement  (Tyler  on  Inf.,  and  Cov.,  194.; 
Schemerhom  V.  Jenkins,  7  Johns.,  373;  Fellows  v.  Ni- 
ver,  18  Wend,  J  563).  In  such  case,  the  court  would 
doubtless  retain  the  cause,  and  supply  the  defect  by 
making  the  proper  appointment.  So  it  would  proba- 
bly  be  in  this  court,  if  a  minor  were  required  to  insti- 
tute a  proceeding  here  by  a  special  guardian.  But 
there  is  no  such  provision.    On  the  contrary,  the  Code 
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implies  this  personal  right  of  an  infant  to  petition,  by 
providing  that  a  ward  may,  xinder  §§  2832  and  2837,  ia- 
stitate,  in  his  own  x)erson,  proceedings  against  his  gen- 
eral  gnardian ;  and  so  under  §  2846,  he  may,  x)ersonally, 
present  a  petition  to  the  court  for  the  purpose  therein 
indicated,  and  in  either  case,  I  am  inclined  to  think, 
the  court  should  appoint  a  special  guardian,  under 
§  2530,  on  the  return  day  of  the  citation,  vrhen  one  is 
issued,  for  the  ward  who  is  a  paxty  to  the  proceeding. 
Now  the  Code  provides  by  §  2614,  that  a  ' '  person 
designated  in  a  will  as  executor,  devisee  or  legatee  or 
any  other  person  interested  in  the  estate,"  etc.,  may 
present  a  petition  for  the  probate  of  a  will.  Not  un- 
f requently  an  infant  is  designated  in  a  will  as  execu- 
tor. A  "person  interested"  is  defined,  by  §  2514  subd. 
11,  to  be  "every  i)erson  entitled,  either  absolutely  or 
contingently,  to  share  in  the  estate  or  the  proceeds 
thereof,  or  in  the  fund,  as  husband,  wife,  legatee, 
next  of  kin,  heir,  devisee,  assignee,  grantee  or  other- 
wise, except  a  creditor."  Here  is  no  restriction  as  to 
age,  or  mental  condition.  Any  "jyerson  interested" 
may  do  this.  After  having  presented  his  petition,  the 
Surrogate  must  issue  his  citation.  When  he  has  done 
that,  the  petitioner  has  become  a  i)arty  to  a  proceeding, 
and  on  the  return  day  of  the  citation,  if  it  appear  that 
this  party  is  an  Infant  or  a  lunatic,  and  does  not  appear 
by  his  general  guardian,  or  his  committee,  the  Surro- 
gate must,  under  §  2530,  api)oint  a  special  guardian 
for  him.  By  §  2647,  "a  i)erson  interested  in  the 
estate  of  the  decedent"  may  petition  for  the  revocation 
of  probate.  Here,  also,  there  is  no  restriction  as  ta 
age  or  condition  of  mind.    The  right  is  not  confined  to 
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a  person  of  full  age  or  sound  mind.  It  would  only  bo 
on  the  return  of  the  citation  issued  upon  such  petition 
that  the  court  would  have  power  to  appoint  a  si)ecial 
'guardian.  It  is  no  longer  necessary  for  an  appUcant  to 
verify  his  petition  before  the  Surrogate,  but  it  may  be 
done  before  any  officer  authorized  to  administer  oaths. 
Suppose,  therefore,  a  petition  for  the  probate  of  a  wiU 
duly  verified  in  the  city  of  New  York,  or  elsewhere, 
and  containing  a  statement  of  all  the  facts  necessary  to 
confer  jurisdiction  of  the  subject  matter  upon  the  court 
under  §  2614,  were  presented  through  the  mail,  or  in  any 
other  manner,  the  Surrogate  must  issue  a  citation,  ac- 
cording to  the  prayer  thereof.  He  has  no  discretion 
upon  the  subject.  This  he  must  do,  in  the  absence  of 
any  inf  ormtion  as  to  the  age  or  sanity  of  the  petitioner. 
On  the  return  day,  if  it  appear  that  the  petitioner  were 
a  minor,  a  lunatic,  or  an  habitual  drunkard,  the  juris- 
diction of  the  court  would  be  in  no  way  affected  there- 
by ;  but  it  would,  at  once,  proceed  to  appoint  a  spe- 
cial guardian  for  such  petitioner,  and  the  progress  of 
the  matter  would  be  unimpeded. 

I  have  thus  endeavored  to  show,  while  denying  the 
prayer  of  the  petitioner  in  this  case  because  I  have  no 
power  to  appoint  a  special  guardian  as  desired,  that 
there  yet  is  a  door  through  which  she  may  enter,  in 
search  of  such  relief  as  she  may  doem  herself  to  be  en- 
titled to. 

Application  denied. 


I 
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Westchester  County.— Hon.   OWEN  T.  COFPIX, 

Subrogate. — July,  1884. 

Tymon  v.  Cromwell. 

In  the  maiter  of  the  estaie  of  Catharine  Kiernan, 

deceased. 

The  object  of  the  statutory  provision  creating  the  office  of  pnblic  ad- 
ministrator being  to  preserve  from  loss  and  waste  the  property  of 
strangers  who  have  died  leaving  no  relative  in  the  county,  that  officer 
acquires  no  power  as  such,  where  a  decedent  leaves  such  relative,  un- 
less the  Surrogate  grants  an  order  in  his  favor  as  such  adminis- 
trator. 

Under  2  K.  S.,  74,  §27,  designating  certain  persons  who,  in  a  specified 
order,  including  the  county  treasurer,  are  entitled  to  letters  of  ad- 
ministration upon  the  estate  of  an  intestate,  such  treasurer,  when  en- 
titled, receives  letters,  not  tirttUs  officii,  as  public  administrator,  but 
because  the  statute  so  designates  him  in  the  order  of  pref  erenccL 

C,  who  was  county  treasurer  of  Westchester  county,  presented  to  the 
Surrogate's  court  a  petition,  signed  by  him  in  his  individual  name, 
praying  that  letters  of  administration  upon  decedent's  estate  be  issued 
to  him  ;  alleging  that  he  was  such  officer,  that  decedent  left  a  sister 
of  full  age,  residing  in  the  county,  but  no  other  next  of  kin ;  but 
not  alleging  that  there  were  no  creditors  of  the  intestate.  The  said 
relative  renounced  in  favor  of  petitioner.  LeCters  were  accordingly 
issued  to  "C,  administrator."  A  surplus  of  $600  remaining  after 
payment  of  funeral  expenses,  expenses  of  administration  and  com- 
missions, a  question  arose  as  to  whether  it  shonld  be  paid  to  the 
State  treasurer  or  to  the  next  of  kin. — 

EM,  that,  there  being  a  relative  in  the  county  entitled  to  letters,  C.  was 
acting  as  general  and  not  as  public  administrator,  and  the  next  of 
kin  were  entitled  to  payment  of  the  residue. 

• 

This  was  a  contest  over  the  disposition  of  the  unex- 
pended residue,  arising  upon  the  judicial  settlement  of 
the  account  of  David  Cromwell,  as  administrator  of 
decedent' s  estate.    Patrick  Tymon  and  others,  next  of 
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kin  of  decedent,  contended  that  the  amount  should  be 
distributed  among  them.  Further  facts  are  stated  in 
fhe  opinion. 

Wh.  M.  Seinneb,  Jr.,  for  ctdmirMratar, 
L,  T.  Hoffman,  far  next  of  kin. 

The  Subrogate. — ^The  administrator,  being  the 
county  treasurer  of  Westchester  county,  a  question 
has  arisen  in  this  proceeding,  as  to  the  disposal  of  the 
surplus  moneys,  remaining  after  the  payment  of  fun- 
eral expenses,  expenses  of  administration  and  commis- 
sions. On  behalf  of  the  administrator,  it  is  claimed 
that  this  balance,  amounting  to  some  $600,  should  be 
paid  to  the  State  treasurer,  while,  on  behalf  of  the 
next  of  kin,  it  is  insisted  that  it  should  be  distributed 
among,  and  paid  to  them,  according  to  their  respective 
rights.  It  seems  to  be  assumed  by  both  parties  that 
the  administrator  is  acting  in  his  official  capacity  as 
public  administrator,  under  the  provisions  of  part  2, 
ch.  6,  tit.  6  of  the  Revised  Statutes  (5  It.  8.,  129).  If 
that  were  so,  then  the  balance  should  be  paid  to  the 
State  treasurer,  under  §  71  of  that  title ;  but,  on  ex- 
amination of  the  proceedings  for  the  appointment  of 
the  administrator,  I  find  that  Mr.  CromweU  petitions 
in  his  private  capacity  only.  It  is  true,  he  alleges  that 
he  is  the  county  treasurer  of  Westchester  county,  but 
that  is  only  descriptiopersonae  ;  and  he  prays  that  let- 
ters of  administration  be  issued  to  Mm.  He  also  states 
in  the  petition  that  the  deceased  left  a  sister  of  full 
age,  naming  her,  residing  in  this  county,  but  left  no 
other  next  of  kin.    It  is  not  stated  that  there  are  no 
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creditors  of  the  intestate.  This  sister,  Ann  Eieman, 
duly  renounced  her  right  to  administer,  and  requested 
the  court  to  appoint  "David  Cromwell,  county  treas- 
urer of  said  county,  the  administrator.'*  The  petition 
was  signed  simply  "David  Cromwell."  The  letters 
were  isaued  to  "  David  Cromwell,  administrator."  The 
petition,  nevertheless,  states  all  of  the  jurisdictional 
facts  required  by  §  2660  of  the  Code.  It,  as  I  think, 
sufficiently  states  the  i)etitioner's  title ;  that  the  de- 
cedent died  intestate  in  this  county,  of  which  she  was 
a  resident,  leaving  assets  herein,  and  gives  the  name 
and  residence  of  the  only  next  of  kin,  as  far  as  known 
to  him.  The  statute  does  not  seem  to  require  a  state- 
ment of  the  names  of  the  creditors  of  the  deceased,  if 
any.  While  there  may  have  been  some  slight  infor- 
mality in  the  preparation  of  the  petition,  yet  it  was 
sufficient  to  confer  a  proper  authority  to  issue  the 
letters.  On  this  proceeding,  it  is  made  to  appear  that 
the  intestate  left  two  6ther  next  of  kin,  living  in  Ire- 
land, who  appear  by  attorney,  and  claim  that  their  dis- 
tributive shares  should  be  directed  to  be  paid  to  them, 
instead  of  to  the  State  treasurer. 

The  question,  therefore,  arises  whether  the  adminis- 
trator is  acting  as  public  administrator  under  the  pro- 
visions of  the  article  (^  H.  51, 129)  above  referred  to, 
or  under  those  of  article  second  {2  H.  .-81,  73)  as  general 
administrator.  He  could  take  no  step  as  public  ad- 
ministrator, because  there  was  a  relative  in  the  county 
entitled  to  take  letters,  her  competency  being  presumed 
{2  B.  8,  J  129^  %  47).  No  order  was  granted  to  him  un- 
der the  provisions  of  §  49,  to  seize  the  effects  of  the  in- 
testate, nor  was  a  single  step  taken  by  him  under  any 
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of  tlie  subsequent  sections  of  that  article.  The  object 
of  the  statutory  provision  creating  the  office  of  public 
administrator  being  to  authorize  some  one  to  take 
possession  of,  and  preserve  from  loss  and  waste,  the 
proi)erty  of  strangers  who  have  died  leaving  no  relative 
in  the  county,  that  officer  fails  to  acquire  such  power 
where  there  is  such  relative,  unless  the  Surrogate  grant 
such  order.  The  whole  article  of  the  statute  is  based 
upon  the  fact  of  the  absence  of  such  relative  (§  1^7) ;  or 
upon  the  fact  that,  although  there  be  such  relative,  yet 
that  there  are  creditors  or  other  relatives  of  the  de- 
ceased, residing  more  than  one  hundred  miles  distant, 
who  are  interested  in  the  distribution,  and  that  the 
goods  are  in  danger  of  waste  or  embezzlement  (§  Jfi). 
In  this  latter  case  the  Surrogate,  on  due  proof  made, 
may  authorize  the  county  treasurer  to  seize  and  secure 
the  effects.  Nothing  of  this  kind  was  done  in  this 
case,  as  above  remarked.  He  has  not,  therefore,  acted 
under  the  article  defining  the  powers  and  duties  of 
public  administrators. 

It  would  seem  that  he  is  only  a  general  administra- 
tor, appointed  under  2  R.  S.,  74,  §  27,  and  has  only  the 
powers,  and  is  required  to  perform  only  the  duties  of 
such.  On  his  accounting,  the  Surrogate  proceeds  to 
decree  distribution,  as  if  the  accounting  administrator 
were  the  husband,  sister  or  son.  By  the  section  last 
cited,  the  right  of  various  persons  to  general  adminis- 
tration, and  the  order  of  such  right  is  determined. 
After  creditors,  the  county  treasurer,  it  is  declared, 
shall  have  preference  over  all  other  persons ;  but  he  is 
not  so  entitled  mrtide  officii^  as  public  administrator, 
but  because  the  statute  so  designates  him  in  the  order 
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of  preference.  It  might  liave  as  well  designated  the 
county  clerk,  or  the  district  attorney.  In  either  case, 
he  is  simply  general  administrator,  takes  an  oath  of 
office  as  snch,  acts  as  snch  and  accounts  as  such ;  and 
distribution  is  made  among  next  of  kin  as  in  any  other 
case  of  general  administration. 
Decreed  accordingly. 
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RULES    OF    THE    SURROGATE'S    COURT    OF    THE 

COUNTY  OF  NEW  YORK. 

(Adopted  January  1st,  1884.) 

Fob  the  purpose  of  facilitating  and  simplifying  the  practice 
and  proceedings  in  this  court,  and  in  furtherance  of  the  require- 
ments of  the  statutes  relating  thereto,  the  Surrogate  has  estab- 
lished and  promulgated  the  following  rules : 

RULE  1. — Motion  calendar. 

A  special  motion  calendar  will  be  called  on  each  Friday  at 
11  o'clock  A.  M.,  except  during  the  month  cf  August.  No 
calendar  will  be  called  during  that  month. 

RULE  2. — Proof  of  service  of  notice  of  moiiony  etc. 

To  entitle  a  motion  or  proceeding  to  be  entered  upon  the 
motion  calendar,  proof  of  the  service  of  all  orders,  citations, 
summonses  and  other  papers,  on  which  the  motion  or  applica- 
tion shall  be  made,  must  be  furnished  the  clerk  of  this  court 
at  or  before  1  o'clock  on  the  day  preceding  the  calendar  day. 
No  case  will  be  placed  upon  the  calendar  unless  such  proof 
shall  be  so  furnished  except  on  the  written  consent  of  the  par- 
ties, or  on  motion,  after  the  first  calling  of  the  calendar. 

RULE  3. — Due  service  of  mandate. 

No  mandate  issued  out  of  this  court  shall  be  deemed  duly 
served,  unless  copies  of  the  petition  or  other  paper  or  papers 
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upon  which  it  shall  be  issued^  and  upon  which  relief  is  sought, 
shall  bo  served  with  it,  except  the  following  ; 

1.  Citation  to  attend  probate. 

2.  Citation  on  allegations  to  contest  wills. 

3.  Citation  on  application  for  administration. 

4.  Citation  on  final  accounting. 

5.  Citation  to  temporary  administrator  to  account 

6.  Citation  for  administrator  to  give  new  sureties  in  place  of 
sureties  who  apply  to  be  released. 

7.  Citation  to  temporary  administrator  to  make  deposit. 

.    8.  Citation  on  summons  to  executor  to  appear  and  qualify. 
9.  Citation  to  the  executor  or  administrator  to  file  inventory. 

10.  Order  to  show  cause  againct  sale,  etc.,  of  real  estate. 

11.  Why  an  account  shall  not  bo  made  on  surrogate's  motion. 

EULE  4. — Contesting  probate. 

A  person  to  contest  the  probate  of  a  last  will  and  testament 
must  file  a  written  appearance  with  the  clerk  of  this  court, 
together  with  a  written  and  verified  answer,  containing  a  con- 
cise statement  of  the  grounds  of  his  objection  to  such  probate, 
and  any  facts  he  may  allege,  tending  to  show  a  want  of  juris- 
diction of  the  surrogate's  court  to  hear  such  probate.  In  case 
such  jurisdiction  shall  be  denied,  or  the  right  of  any  objecting 
party  to  appear  and  contest  shall  be  questioned,  the  surrogate 
will  first  hear  and  pass  upon  the  question  of  jurisdiction  or  the 
status  of  the  contestant,  unless  for  the  convenience  of  the  par- 
ties or  the  court,  the  surrogate  shall  order  otherwise. 

BIJLE  5. —  Validity  or  construcHon  of  disposition  of  personal 
property. 

Whenever  a  party  shall  put  in  issue  on  probate,  the  validity, 
construction,  or  the  eflPect  of  any  disposition  of  personal  prop- 
erty under  section  2624  of  the  Code,  if  it  shall  appear  to  the 
surrogate  that  the  persons  interested  in  such  construction  are 
not  before  the  court,  he  shall  suspend  the  determination  of 
such  question  until  such  persons  shall  be  made  parties;  and  the 
executor  named  in  the  will  shall  not  be  held  to  represent  the 
legatees  therein  for  the  purpose  of  such  construction. 


APPENDIX.  G57 


BULE  6. — Costs  on  probate  of  will. 

Wherever  persons  shall  appear  in  support  of  the  will  pro- 
pounded under  section  2617  of  the  Gode^  such  persons  shall 
not  thereby  become  entitled  to  recoyer  any  costs  on  the  pro- 
bate of  said  will,  unless  it  shall  appear  to  the  satisfaction  of 
the  surrogate  that  the  interest  of  such  persons  was  not  suffi- 
ciently represented  and  prosecuted  by  the  executor  named  in 
the  will  and  his  counsel. 

RULE  7. — Proceedings  on  accounting. 

On  any  accounting  by  an  executor,  administrator,  guardian 
or  trustee,  which  may  be  contested,  any  party  interested,  or  a 
creditor  desiring  to  contest  the  account,  shall  file  specific  cb- 
jections  thereto  in  writing,  and  serve  a  copy  thereof  upon  the 
accounting  party  or  upon  his  attorney,  in  case  he  shall  have  ap- 
peared by  attorney,  within  eight  days  after  the  filing  of  the 
account  in  the  surrogate's  ofBco,  or  within  such  further  time 
as  shall  be  allowed  by  the  surrogate  or  by  stipulation  of  the 
parties,  and  the  contest  of  such  account  shall  be  confined  to 
the  items  or  matters  so  objected  to  ;  and  if  it  shall  appear  to 
the  satisfaction  of  the  surrogate,  by  aflSdavit  or  petition,  that 
on  examination  of  the  accounting  party  will  be  necessary  to 
enable  the  contesting  party  to  interpose  his  objections,  such 
examination  may  bo  ordered  by  the  surrogate  for  that  purpose. 

RULE  8. — Confirmation  of  referees  report. — Exceptions 
thereto. 

When  a  referee's  report  shall  be  filed,  together  with  the  tes- 
timony taken  before  him,  said  report  shall  be  confirmed  as  of 
course,  unless  exceptions  thereto  shall  be  filed  by  any  party  in- 
terested in  the  accounting  or  proceeding  within  eight  days 
after  a  written  notice  of  such  filing  and  a  copy  of  such  report 
shall  have  been  served  upon  the  opposing  p^y.  In  case  ex- 
ceptions shall  be  so  filed,  any  party  may  bring  on  the  hearing 
of  said  exceptions  on  eight  days'  notice,  on  any  stated  motion 
day  of  said  surrogate's  court. 

BULE  9. — Settlement  of  orders  and  decrees. 

All  orders  and  decrees  to  be  entered  in  litigated  motions, 

unless  settled  by  consent,  must  be  noticed  for  settlement,  and 
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a  copy  of  the  proposed  order  served  at  least  one  day  before  the 
same  shall  be  presented  for  settlement  at  the  surrogate's  cham- 
bers, and  all  decrees  to  be  entered  in  contested  probate  or  ac- 
connting  proceedings  shall  be  settled  before  said  snrrogate,  at 
his  chambers,  on  two  days'  notice,  and  the  serrico  of  a  copy 
of  the  proposed  decree  ;  and  no  such  order  or  decree  will  be 
signed  in  the  absence  of  the  opposing  attorney  unless  proof  or 
admission  of  such  service  shall  be  presented  to  the  surrogate 
on  such  settlement. 

RULE  10. — Appointment  of  special  guardian^ 

No  special  guardian  to  represent  the  interests  of  an  infant 
in  any  proceeding  in  said  surrogate's  court  wUl  be  appointed 
on  the  nomination  of  a  proponent  or  the  accounting  party, 
or  their  attorney.  To  authorize  the  appointment  of  a  per- 
son as  a  special  guardian  on  the  application  of  an  infant, 
or  otherwise,  in  a  proceeding  in  this  court,  or  to  entitle  a  gen- 
eral guardian  of  such  infant  to  appear  for  him  in  such  pro- 
ceeding, it  must  appear  that  such  person,  or  such  general  guar- 
dian, is  competent  to  protect  the  rights  of  the  infant,  and  that 
he  has  no  interest  adverse  to  that  of  the  infant,  and  is  not 
connected  in  business  with  the  attorney  or  couDsel  of  any  party 
to  the  proceeding. 

EULE  11. — No  decree  upon  default  against  an  infant. 

In  any  judicial  accounting,  wherein  a  special  guardian  shall 
be  appointed,  or  a  general  guardian  shall  appear,  to  protect 
the  interests  of  an  infant  party  to  such  accounting,  no  decree 
will  be  entered  as  upon  default  against  such  infant,  but  such 
decree  shall  be  so  entered  only  on  the  written  report  of  the 
guardian  appearing  for  such  infant,  that  ho  has  carefully  ex- 
amined the  account  and  finds  it  correct. 

RULE  12. — When  special  guardian  appointed. 

"Whenever  an  infant  interested  in  any  proceeding  in 
said  surrogate's  court  has  a  general  guardian,  no  decree 
will  bo  entered  without  appointing  a  special  guardian  to  repre- 
sent said  infant's  interest  therein,  unless  such  general  guardian 
shall  file  his  appearance  in  writing  with  the  clerk  of  said  sur- 
rogate's court. 
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RULE  13. — Costs  on  compelling  inventory, 

No  costs  will  be  allowed  to  the  petitioner  who  takes  proceed*- 
ings  to  compel  the  filing  of  an  inventory  by  an  executor  or 
administrator,  nnless  such  executor  or  administrator  shall  have 
unreasonably  delayed  to  make  and  file  such  inventory  after 
having  been  duly  requested  to  do  so  by  or  in  behalf  of  the 
petitioner. 

RULE  14. — Contents  of  petitions  and  answers. 

All  petitions  and  answers  in  this  court,  except  as  otherwise 
expressly  prescribed  by  statute,  shall  be  in  writing  and  contain 
a  plain  and  concise  statement  of  the  facts  constituting  the 
claim,  objection  or  defence,  and  a  demand  of  the  decree,  order 
or  other  relief  to  which  the  party  supposes  himself  to  be  en- 
titled, which  petition  and  answer  are  required  to  be  verified. 

BTJLE  15. — Deposit  of  securities. 

The  deposit  of  securities  for  the  payment  of  money  belong- 
ing to  an  estate  or  fund,  as  provided  in  section  2595  of  the 
Code  of  Civil  Procedure,  for  the  purpose  of  reducing  the  bond 
of  an  executor,  administrator  or  other  trustee,  shall  *be  made 
under  the  order  of  the  surrogate  in  the  United  States  Trust 
Company,  the  New  York  Life  Insurance  and  Trust  Company, 
Farmers'  Loan  and  Trust  Company,  the  Union  Trust  Com- 
pany and  the  Mercantile  Trust  Company,  subject  to  the  order 
of  the  trustee,  to  be  countersigned  by  the  surrogate,  and  not 
otherwise. 

RULE  16. — Sureties  on  appeal. 

The  respondent  on  any  appeal  from  a  decree  or  order  of  this 
court  may,  within  ten  days  after  the  filing  of  the  undertaking 
required  on  such  appeal,  servo  upon  the  attorney  for  the  ap- 
pellant a  written  notice  that  he  excepts  to  the  sufficiency  of 
the  sureties  therein  ;  whereupon,  and  within  ten  days  there- 
after, such  sureties,  or  other  sureties  in  a  new  undertaking  to 
the  same  effect,  must  justify  before  the  surrogate  or  his  chief 
clerk  on  five  days*  notice  of  such  justification,  to  be  served 
upon  the  respondent's  attorney,  by  each  surety  appearing  in 
person  before  said  surrogate  or  chief  clerk,  and  submitting  to  an 
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examination,  on  oath^  on  the  part  of  the  appellant,  touching 
his  sufficiency.  If  such  sureties  shall  be  found  sufficient,  said 
surrogate  or  chief  clerk  will  indorse  an  allowance  thereof  upon 
the  undertaking  or  a  copy  thereof,  and  a  notice  of  such  allow- 
ance shall  be  served  upon  the  attorney  for  the  exceptant ;  and 
the  effect  of  any  failure  to  so  justify  and  procure  such  aliow- 
ance  shall  be  to  avoid  the  undertaking. 

EULE  17. —  Wlien  sureties  to  justify. 

Wherever  a  bond  with  sureties  shall  bo  executed  by  an  exec- 
utor, administrator,  guardian  or  other  trustee,  any  person  in- 
terested in  the  estate,  or  in  behalf  of  such  guardian,  may  ap- 
ply to  the  surrogate  for  an  order  requiring  the  sureties  in  said 
bond  to  appear  before  him  or  his  chief  clerk,  and  submit  to 
an  examination  under  oath  as  to  their  sufficiency  as  such  sure- 
ties. If  it  shall  appear  to  the  satisfaction  of  the  surrogate 
that  such  examination  is  necessary,  ho  will  make  such  order, 
prescribing  the  time  and  place  where  such  examination  shall 
take  place,  a  copy  of  which  order  shall  be  served  upon  such 
executor,  administrator,  guardian  ox  trustee,  at  least  five  days 
before  the  time  fixed  for  such  examination.  If  on  such  ex- 
amination the  surrogate  or  chief  clerk  shall  be  satisfied  of  the 
sufficiency  of  such  surety,  he  will  indorse  his  approval  upon 
the  bond,  or  a  copy  thereof ;  and  in  case  such  surety  on  such 
examination  shall  not,  in  the  opinion  of  the  surrogate  or  chief 
clerk,  be  sufficient,  the  surrogate  will  make  an  order  requiring 
the  substitution  of  new  sureties,  within  five  days  after  the  ser- 
vice of  a  copy  of  said  order  upon  the  executor,  administrator, 
guardian  or  other  trustee,  or  his  attorney,  if  he  shall  have 
appeared  by  attorney  on  such  examination. 

EULE  18. — Papers  considered  on  motion. 

No  document,  petition,  affidavit  or  paper  will  be  considered 
on  the  determination  of  any  motion  by  the  surrogate,  except 
such  as  shall  bear  the  regular  file  mark  of  the  surrogate,  the 
clerk  to  the  surrogate,  or  his  chief  clerk,  except  such  as  shall 
form  a  part  of  the  testimony,  or  documentary  evidence,  or  ex- 
hibits before  a  referee,  and  then  they  must  bear  the  mark  as 
an  exhibit  of  the  referee. 
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EULE  19. — Proposed  orders  and  decrees, — Indorsement  of 
papers, 

A  proposed  order  or  dccreo  must  not  bo  attached  to  any 
other  paper.  Upon  the  back  of  every  such  order  or  decree, 
and  upon  every  set  or  collection  of  papers  attached  together, 
and  upon  all  single  papers  separately  presented,  there  must 
conspicuously  appear  the  name  of  the  decedent  or  of  the  in- 
fant to  Tvhoso  estate  the  proceeding  relates,  the  nature  of  such 
order,  decree  or  other  paper  or  set  of  papers,  and  the  name 
and  address  of  the  attorney  presenting  the  same. 

EULE  20. — Records  of  court, 

No  record  nor  paper  on  file  in  this  court  will  be  intrusted  to 
the  custody  of  the  attorneys  or  parties  except  for  the  purpose 
of  proper  examination  in  the  office  whore  they  are  deposited ; 
and  if  any  such  document  or  paper  shall  bo  needed  before  any 
referee  appointed  by  this  court,  the  same  shall  be  intrusted  to 
a  clerk  or  messenger  of  this  court  and  delivered  to  the  referee, 
who  shall  execute  a  receipt  therefor,  and  for  its  redelivery. 

EULE  21. — Inventories  by  general  guardians. 

The  surrogate,  on  the  written  certificate  of  the  person  ap- 
pointed under  section  2844  of  the  Code,  to  examine  the  in- 
ventory and  accounts  of  guardians  filed  in  said  surrogate's 
office,  that  a  general  guardian  has  omitted  to  file  such  inven- 
tory or  accounts,  or  the  affidavit  required  by  section  2843,  or 
that  the  interest  of  the  ward  requires  that  the  guardian  should 
render  a  more  satisfactory  inventory  or  account,  will  make  an 
order  requiring  the  guardian  to  supply  the  deficiency.  When- 
ever it  shall  appear  by  the  certificate  of  said  person  that  the 
guardian  has  failed  to  comply  with  such  order  within  three 
months  after  its  due  service  upon  him,  or  that  there  is  reason 
to  believe  that  sufficient  cause  exists  for  the  guardian's  re- 
moval, the  surrogate  will  appoint  a  special  guardian  of  the 
ward  for  the  purpose  of  filing  a  petition  in  his  behalf  and 
prosecuting  the  necessary  proceedings  for  the  removal  of  such 
guardian. 

BULE  22,— Costs. 

Whenever  a  party  to  a  decree  shall  deem  himself  entitled  to 
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cosis^  tho  same  will  be  considered  and  determined  by  the  sur- 
rogate on  two  days'  notice  of  adjustment  to  bo  serred  upon 
the  opposing  party,  with  the  items  of  costs  and  disbursements 
to  which  the  party  may  deem  himself  entitled  at  the  time  of 
the  settlement  of  the  decree,  which  disbursements  shall  be 
duly  rerified  both  as  to  their  amount  and  necessity,  and  at  the 
same  time  and  on  like  notice,  the  surrogate  will  pass  upon  any 
additional  allowance  to  be  made  to  an  executor,  administrator, 
guardian,  or  testamentary  trustee,  upon  a  judicial  settlement 
of  his  account ;  which  notice  of  adjustment  and  allowance 
shall  be  accompanied  by  an  affidavit  setting  forth  tho  number 
of  days  necessarily  occupied  in  the  hearing  or  trial,  the  num- 
ber necessarily  occupied  in  preparing  the  account  for  settlement 
and  in  the  preparation  for  the  trial.  In  case  such  trial  shall 
have  been  had  before  a  referee,  the  time  necessarily  occupied 
in  such  trial  before  him  may  be  shown  by  a  certificate  of  such 
referee.  Tho  affidavit  as  to  disbursements,  time  engaged  in 
trial  and  in  preiiaring  the  account,  and  for  trial,  may  be  con- 
troverted by  affidavit. 


index: 


ACCOUNT. 

1.  The  analogy  between  ah  "account  stated/'  as  between  debtor  and 

creditor,  and  an  account  ^cd  by  the  representative  of  a  decedent's 
estate  at  the  instance  of  a  claimant,  pointed  out  Wright  y.  Beime, 
539. 

2.  Decedent's  executor,  who  was  her  brother,  on  his  accounting  pre- 

sented a  claim  against  her  estate,  for  more  than  $2,800,  for  moneys 
paid  for  board  furnished  to  decedent,  beginning  in  1864.  The  state- 
ment, jn-ior  to  1877,  embraced  charges  for  board,  with  no  credits.  In 
the  latter  year,  decedent  had  become  entitled  to  a  legacy,  which  the 
accounting  party  received  and  managed  for  her ;  and  thereafter  the 
statement  embraced  items  for  moneys  received  and  disbursed  by 
him.  The  last  item  in  the  account  was  on  his  side,  and  dated  April 
23rd,  1883.  There  was  no  proof  that  the  accoxmtin^  party  had 
applied  any  of  the  sums  received  for  decedent,  in  payment  of  his 
charges  against  her  of  an  earlier  date  than  1877. — Ildd,  that  the 
account  between  decedent  and  her  brother  did  not  become  a  "mutual, 
open  and  current "  one,  so  as  to  enable  the  latter  to  avail  himself  of 
the  provisions  of  Code  Civ.  Pro.,  §  886,  until  1877,  when  he  com- 
menced to  manage  her  legacy  ;  that,  accordingly,  items  of  an  earlier 
date  were  barred  by  the  statute  ;  and  that  the  bar  was  not  removed, 
as  permitted  under  Code  Civ.  Pro.,  §  805,  by  any  application  of 
payments.    Kydd  v.  DcUrymple,  630. 

See  Acgountino  ;  Executghb  ai<d  Admihistbatobs,  7;  Intebuediate 

AOGOUIIT. 


ACCOUNTING. 

1.  It  18  no  answer  to  an  application  by  the  successor  of  a  deceased  execu- 
tor to  compel  the  personal  representative  of  his  predecessor  to  ac- 
count and  deliver  over  assets  to  him,  that  such  deceased  executor  had 
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a  claim  against  his  own  testator's  estate,  in  respect  to  which  claim  a 
special  proceeding,  instituted  by  the  executor's  personal  representa- 
tive, is  pending  and  undetermined.    Stewart  v.  0*IhnneU,  17. 

2.  Where  the  executor  of  a  will,  who  is  also  a  testamentary  trustee  there- 
under, is  accounting  before  the  Surrogate's  court  in  the  former 
capacity,  the  court  may  proceed,  under  section  2812  of  the  Code  of 
Civil  Procedure,  to  pass  upon  a  claim  preferred  against  him  in  the 
latter  capacity,  provided  all  the  parties  in  interest  are  before  the 
court,  and  have  been  heard,  and  the  accounting  in  fact  involves  all 
which  has  been  done  by  him  in  either  capacity.  Oladdingr.  JFoUett,  58. 

8.  A  Surrogate's  court  may,  under  Code  Civ.  Pro.,  §2735,  of  its  own 
motion  compel  on  executor  to  make  and  file  his  account  before  *'  one 
year  has  expired  since  letters  were  issued  to  him  "  (Code  Civ.  Pro., 
g  2724),  where  successive  letters  testamentary  have  been  granted  upon 
testator's  estate  (id.,  §2393),  a  co-executor,  since  deceased,  has  re- 
ceived letters  years  previously,  and  the  estate  is  ready  for  final  dis- 
tribution.   (JuthhertY.Jacobion,  134. 

L  The  accounting  and  delivery  compellable  under  Code  Civ.  Pro. ,  §  2606, 
from  the  personal  representative  of  an  executor  dying,  arc  for  and  of 
such  of  the  trust  property  only  as  has  come  in  into  the  possession  or 
is  under  the  control  of  that  representative.    Maze  v.  Broten,  217. 

5.  An  administrator,  with  the  will  of  a  decedent  annexed,  cannot  in  his 

ofBlcial  capacity,  as  a  creditor  of  his  decedent's  executor,  call  the  lat- 
ter's  representative  to  account,  imder  the  provisions  of  Code  Civ. 
Pro.,  §2006.    Id, 

6.  Executors  of  the  wiU  of  a  deceased  executor,  who  are,  in  their  repre- 

sentative capacity,  parties  interested  in  the  first  decedent's  estate, 
and,  as  such,  petition  for  a  judicial  settlement  of  the  accoimt  of  the 
surviviflg  executors  of  the  will  of  the  first  decedent,  cannot  be  com- 
pelled, at  the  instance  of  respondents,  to  account,  in  the  same  pro- 
ceedings, for  the  doings  of  their  own  decedent,  as  a  co-executor  with 
respondents.    Murray  \,  Vanderpoel,  SIX. 

7.  The  claim  of  an  accoimtlng  party  to  be  credited  with  a  disbursement 

made  by  him  as  an  "expense  of  adiainiBtration,"  does  not  stand 
upon  the  same  footing  as  claims  to  be  credited,  ex,  gr.,  with  payment 
of  a  debt  of  decedent  In  the  latter  case,  it  seems,  an  unassailed 
voucher  throws  upon  an  objector  the  burden  of  disproving,  if  dis. 
puted,  the  justice  and  rcasoruMeness,  as  well  as  the  fact,  of  payment. 
In  the  former,  the  Surrogate  being  authorized  to  allow  credit  only  for 
disbursements  which  are  necessary,  just  and  reasonable  (2  R  6.,  93, 
§  58),  ho  must  be  satisfied  by  competent  proof,  that  such  as  he  allows 
are  of  that  character.    Journault  v.  Ferris,  820. 

8.  Testamentary  trustees,  upon  the  judicial  settlement  of  their  account^ 
asked  for  the  allowance  of  payments  aggregating  $7,800,  made  for 
services  rendered  to  them  in  the  administration  of  their  trust,  such 
as  :  receiving  funds  from  them,  examining  and  valuing  mortgages, 
collecting  interest,  keeping  accounts,  and  rendering  .accounts  to  and 
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paying  the  eesM  que  trust.  The  referee  who  passed  upon  the  account 
allowed  the  claims  because  accompanied  by  vouchers,  affording  a 
presumption  of  the  propriety  of  the  expenditure,  which  had  not  been 
overthrown.  Upon  exception,— ^cW,  that  the  items  were,  In  part  at 
least,  comx>ensation  for  services  which  should  have  been  performed 
by  the  trustees  themselves,  and  for  which  they  were  allowed  commis- 
sions ;  and  that  the  matter  should  be  again  sent  to  a  referee  to  take 
testimony  as  to  the  necessity  of  employing  aid  in  administering  the 
trust,  and  the  value  of  the  services  of  which  the  trustees  were  justi- 
fied in  availing  themselves  at  the  expense  of  the  fund.  Id. 
0.  The  sole  residuary  legatee  under  the  will  of  decedent  having  asked 
for  an  accounting  on  the  part  of  the  survivors  of  the  executors,  to 
whom  letters  testamentary  had  been  issued  shortly  after  decedent's 
death  in  1861,  respondent  set  up  the  statute  of  limitations;  contended 
that  petitioner's  demand  after  such  a  lapse  of  time  was  unreasonable; 
and  alleged,  generally,  that  all  legacies  had  been  paid,  and  the  whole 
estate  distributed,  according  to  the  will.  An  examination  of  the 
.record  of  the  will  disclosed  the  creation  thereby  of  several  life  trusts 
with  gifts  over,  and  a  power  of  sale  of  realty  limited,  as  to  time, 
only  by  the  executors'  discretion  ;  so  that,  for  aught  that  appeared, 
petitioner  might  be  surmised  not  yet  to  have  become  entitled  to  re- 
ceive all  which  the  will  bestowed. — Held,  1.  That  the  principle,  that 
the  statute  of  limitations  begins  to  run  against  the  claim  of  a  legatee 
from  the  time  when  he  acquired  a  right  to  demand  payment,  had  no 
application  to  the  case.  d.  That  an  accounting  should  be  directed, 
unless,  within  ten  days,  respondent  filed  an  amended  answer,  setting 
up  other  facts  in  support  of  his  defence  of  the  statutory  bar.  Foster 
V.  Town,  833. 

10.  An  executor  or  administrator  cannot,  on  his  accounting,  be  credited 

with  payment  for  medical  services,  rendered  to  decedent  more  thaL 
six  years  before  his  death.     WCU^nY.  WiCson,  462, 

11.  A  widow  and  administratrix  of  a  decedent  can  claim  credit,  on  her' 

aocounting,  for  expenses  incurred  in  the  maintenance  of,  and  medical 
attendance  upon,  infant  children  of  the  marriage,  only  upon  showing 
that  she  herself  has  been  destitute  of  the  means  requisite  therefor ; 
contra,  as  to  her  infant  stepchild.  Id. 
VL  A  petition  praying  for  an  order  directing  respondent,  as  administrator 
of  a  deceased  administrator,  to  account  for,  and  deliver  to  petitioner, 
"  any  of  the  trust  property  *'  which  has  come  to  respondent's  posses- 
sion or  is  under  his  control,  is  fatally  defective  if  it  fail  to  allege  the 
possession  or  control,  by  the  respondent,  of  property  of  the  first  de- 
cedent (Code  Civ.  Pro.,  §  2606).    Seojield  v.  Adrianee,  486. 

Bee  Assignment,  6,  7,  8 ;  Counseii  Fees  ;  Decbbe  1 ;  Disputed 
Claim  :  Exectttobs  and  Administbatobs  ;  Gbnebai.  Ouardian, 
6, 13  Intebmediatb  Account  ;  Judicial  Settlement  ;  Testa- 
mentabt  Tbustee. 
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ACCUMULATIONS. 

SEB  SuaPBKBIOK  OF  OwmSBSHIP. 

ACKNOWLEDGEMENT. 

After  a  debtor's  death,  his  executor  or  administrator  is  the  "  party*'  con- 
templated by  Code  Civ.  Pro.,  §895,  which  provides  that  "an  ac- 
knowledgement or  promise  contained  in  a  writing,  signed  by  the 
party  to  be  charged  thereby,  is  the  only  competent  evidence  of  a  new 
or  continuing  contract,  whereby  to  take  a  case  out  of  "  the  Statute 
of  limitations.     Cotter  v.  Qiuirdant  29. 

See  Admission  ;  Probate  of  Will,  4  ;  Statute  of  Limitations,  3, 4. 


ADEMPTION. 

1.  Decedent,  by  his  will,  gave  to  his  executors  "a  certain  bond  and 
mortgage  for  $7,000,  the  present  amount  of  principal  due,  and 
which  I  hold  against  J.,"  in  trust  to  pay  the  interest  to  one  for  life, 
upon  whose  decease  "  they  shall  convert  said  ....  bond  and 
mortgage  into  money  and  divide  and  distribute  the  net  proceeds." 
The  principal  had  originally  been  $10,000,  the  unpaid  balance  being 
due  at  the  time  of  execution  of  the  will.  Thereafter  that  balance 
was  paid  in  two  installments  to  decedent,  who  deposited  the  money 
at  his  banker's  where  it  remained. — Held,  that  the  legacy  was  not 
demonstrative  but  specific,  and  adeemed.    Abemethy  v  CaUin,  841. 

3.  Authorities  upon  the  question  9f  the  ademption  of  bequests  of  in- 
struments for  the  payment  of  money,  and  other  bequests  of  a  like 
character— collated.    Id, 


ADMINISTRATOR 

See  Exbcutobs  and  Admenistbatoks  ;  Lbtteiis  of  Administration  ; 
Public  Administbatob  ;  Temforabt  Administrator. 

ADMINISTRATOR  WITH  WILL  ANNEXED. 

1.  An  applicant  for  letters  of  administration,  with  the  will  of  a  decedent 

annexed,  must  bring  himself  within  the  terms  of  Code  Civ.  Pro., 
§  2643,  which  prescribes  the  order  of  priority  among,  and  defines,  the 
persons  successively  entitled  to  such  letters.    Matter  of  Aden,  203. 

2.  The  Revised  Statutes,  by  a  provision  which  is  embodied  in  Code  Civ. 
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Pro.,  §  2648,  abrogated  the  right,  recognized  in  certain  Engliah  cases, 
of  the  personal  representative  of  a  residuary  legatee  to  letters  of  ad- 
ministration, with  the  will  annexed,  upon  the  estate  of  the  latter's 
testator.  Id, 
8.  Code  Civ.  Pro.,  ch.  18,  tit  8,  art  7  contains  no  authority  for  the 
grant  of  letters  of  administration  with  the  will  of  a  decedent  annexed, 
to  one  upon  her  claim  of  right  as  his  widow  and  residuary  legatee. 

Hendriekson  y.  L<idd,  403. 

• 

ADMISSION. 

An  administrator  may,  at  any  time  before  he  has  distributed  the  assets  to 
claimants,  make  such  an  admission  of  the  validity  of  a  claim  as  will 
bind  him  and  all  persons  interested  in  the  decedent's  estate.  Wright 
T.  BeirMy  589. 

SeB  ACKNOWIiBDQEMEKT. 


AFFIDAVIT. 

1.  A  petition  cannot  be  deemed  proof  of  the  truth  of  its  own  allegations. 

Hence,  imder  the  provision  of  Code  Civ.  Pro.,  §  2686,  that  "upon 
proof,  by  affidavit  or  oral  testimony,  satisfactory  to  the  Surrogate,  of 
the  truth  of  the  allegations  contained  in  the  petition  "  in  a  special 
proceeding  for  the  revocation  of  letters  testamentary  or  of  adminis- 
tration, a  citation  must  be  issued  according  to  its  prayer,  the  petition 
must  be  supplemented  by  extrinsic  written  allegations,  unless  oral 
proof  is  adduced.    MaorJiauae  v.  Hutchinson,  429. 

2.  The  provision  quoted  is  to  be  distinguished,  in  the  particular  specified, 

from  such  another,  ex.  gr,^  as  Code  Civ.  Pro.,  §2661,  relating  to  an 
application  for  a  grant  of  letters  of  administration,  wherein  a  citation 
is  forbidden  to  be  issued  "until  the  petitioner  presumptively  proves, 
by  affidavit  or  otherwise,  to  the  satisfaction  of  the  Surrogate,  tlie  ex- 
ittenceofaHthejuriddictumalfacU.**    Id. 

See  D£pobition,  1,  2. 


ALIENIST. 
Seb  Wuhess,  2. 

ALTERATION  OP  WILL. 

L  An  application  for  a  decree  admitting  to  probate  certcdn  memoranda 
produced  and  claimed  to  constitute  part  of  a  will  already  admitted, 
because  referred  to  therein  by  means  of  certain  alterations  appar- 


668  INDEX. 


ent  on  its  face,  having  been  determined  adversely  on  the  ground  that 
the  memoranda  were  completed  after  the  will  was  execute,  and  no 
evidence  being  at  hand  to  show  that  the  alterations  in  the  will  were 
effected  before  its  execution, — Held,  in  the  same  proceedings,  that 
the  contrary  presumption  prevailed,  and  that  the  record  of  the  will 
should  be  amended  so  as  to  make  that  instrument  read  as  it  did  be- 
fore the  changes  took  place.  Dyer  v.  Erving,  160. 
3.  After  one  has  signed  and  published  an  instrument,  and  caused  it  to  be 
attested,  as  and  for  his  last  will,  though  he  may  revoke  it  by  destruc- 
tion, or  annul  or  modify  it  by  another  writing  executed  with  due 
formalities,  he  cannot  otherwise  vary  its  terms,  by  additions,  inter- 
lineations, obliterations  or  erasures  on  its  face,  or  by  th^  after  prep- 
aration of  unattested  supplementary  papers,  or  by  the  alteration  of 
any  such  papers  already  in  existence,  and  engrafted  by  proper 
reference  upon  the  will.    Id, 

Sbb  Pbobatk  ov  Will,  1. 

ANCILLARY  GUARDLIN. 

The  mother  of  an  infant,  residing  with  her  husband,  its  father,  in  Mich- 
igan, having  procured  from  a  court  of  that  state  a  judgment  of  ab- 
solute divorce  from  him,  which  awarded  to  her  the  custody  of  the 
infant,  removed  with  the  latter  to  this  State,  where  she  resided  for 
nearly  a  year,  and  then  died,  the  infant  living,  during  that  time, 
with  her.  The  father,  having  received  letters  of  guardianship  from 
a  probate  court  in  the  former  state,  applied  to  a  Surrogate's  court 
here,  for  ancillary  letters  of  guardianship,  to  be  issued  to  him  under 
Code  Civ.  Pro.,  §2838. — Held^  that  the  applicant  had  not  brought 
himself  within  the  provisions  of  that  section,  which  requires  the 
original  letters  to  have  been  granted  by  a  court  "within  the  state  or 
territory  where  the  ward  resides."     Qnffin  v.  Sarsfleld,  4, 

See  General  Guakdiak. 


ANCILLARY  LETTERS. 

1.  Code  Civ.  Pro. ,  §  2699,  relating  to  the  grant  of  ancillary  letters  testa- 
mentary or  of  administration,  authorizes  a  Surrogate,  upon  the 
issuance  of  such  letters,  to  fix  the  penalty  of  the  official  bond  in  his 
discretion,  except  that  he  cannot  require  any  larger  penalty  than 
twice  the  amoimt  which  appears  to  be  due  to  resident  creditors. 
Evans  v.  SchoonmaJcer,  249. 

2.  The  limits  of  a  Surrogate's  jurisdiction  to  issue  ancillary  letters   testa- 

mentary or  of  administration  are  established  by  Code  Civ.  Pro., 
§  2476,  which  section,  taken  in  connection  with  those  specially  re- 
lating to  the  issuance  of  such  letters  (§§2695-2699)  makes  the  ex- 
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Istence  of  property  of  the  decedent  in  this  State  a  condition  of  the 
acquirement  of  jurisdiction  to  issue  the  same.    Id. 

8.  Where  application  was  made  for  the  grant  of  letters  of  administration 
ancillary  to  domiciliary  letters  granted  by  the  Orphans'  court  of  the 
District  of  Columbia,  which  application  was  opposed  by  the  creditor, 
except  upon  condition  of  the  execution  of  a  bond,  and  it  appeared 
that  no  property  of  the  decedent  was  within  this  State,— ^e^ef,  1 
That  no  bond  should  be  required.    2.  That  no  letters  could  issue  li, 

4.  A  failure  to  allege  indebtedness  of  decedent  to  creditors  within  this 
State  is  fatal  to  the  effectiveness  of  a  petition  for  ancillary  letters 
upon  his  estate.    Hendrickaan  v.  Ladd,  402. 

See  LbTTEBS  of  ADMUnSTRATIOK;  LlTITBBS  TESTAHEirrABY. 


ANNUITY. 
See  CouMissiOKs,  2;  Will,  8. 

ANSWER 
See  AccoTTimKO,  9;  Payment  of  Legact,  1. 

APPEAL, 

A  question  as  to  the  validity  or  regularity  or  an  appeal  from  the  deter- 
mination of  a  Surrogate's  court  must  be  submitted  to  the  appellate 
tribunal,  the  former  having  no  jurisdiction  in  the  premises.  I^piea 
V.  McCreery,  158. 

APPEARANCE. 

In  a  special  proceeding,  in  a  Surrogate's  court  brought  against  an  admin- 
istratrix in  her  representative  capacity,  by  an  alleged  creditor  of  the 
intestate,  the  former  appeared  generally  and  moved  to  dismiss  on 
the  ground  that  it  did  not  appear  that  letters  had  ever  been  issued  to 
her. — Ileld^  untenable;  that  by  her  appearance  she  had  waived  all 
defects  in  the  petition  affecting  jurisdiction  of  the  person.  Peters  v. 
Carr.  22. 

APPOINTMENT  OP  EXECUTOR. 

1.  The  designation,  in  a  will,  in  totidem  verbis,  of  the  trustees  of  a  speci- 
fied society,  as  executors  thereof,  is  sufficiently  definite  without 
specifying  individuals  by  name.  Id  eertum  est,  etc.  Matter  of 
Hardy,  91. 
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3.  Testator,  bj  his  will,  provided  as  follows :  "I  make,  constitute  and 
appoint  the  trustees  for  the  time  being  of  Magnolia  Lodge,  No.  166, 
Independent  Order  of  Odd  Fellows,  to  be  executors  of  this  my  last 
will  and  testament." — Held,  that  the  trustees  of  the  lodge  at  the  time 
of  testator's  death  were  the  persons  intended ;  who,  once  haying 
assumed  the  duties  of  executors,  must  continue  to  act  as  such  until 
discharged  by  a  court  of  competent  jurisdiction — ^no  substitutioii 
being  necessary,  as  new  trustees  should  be  elected.    Id, 

Decedent's  husband,  by  his  will,  which,  with  a  codicil  thereto,  was  ad- 
mitted to  probate  in  1852,  gave  a  life  estate  to  decedent,  appointed 
her  executrix  and  his  son  C.  executor,  conferred  upon  his  executors 
a  power  of  sale  of  his  realty,  directed  a  distribution  of  his  property 
on  decedent's  death,  established  a  trust  in  favor  of  another  son,  T., 
and  authorized  decedent,  in  caseC.  should  die  in  her  lifetime,  "to 
api>oint  some  fit  and  proper  person  to  execute "  the  will,  which 
appointment,  it  was  provided,  might,  if  decedent  did  not  remarry, 
be  made  by  her  last  will.  C,  having  died  before  his  father,  the  lat- 
ter, by  the  codicil  mentioned,  appointed  his  son  G.  executor  and  trus- 
tee "in  the  place  of  C."  G.  survived  his  father,  received,  togeUier 
with  decedent,  letters  testamentary  under  his  will,  and  died  during 
the  lifetime  of  decedent.  Decedent,  dying  in  1883,  without  having 
remarried,  by  a  codicil  to  her  will  appointed,  in  the  exercise  of  the 
power  conferred  upon  her,  J.  to  be  executor  of  her  husband's  wilL 
It  was  contended  that  the  husband,  by  the  appointment  contained  in 
the  codicil  to  his  will,  revoked  the  power  conferred  upon  decedent, 
and  that  the  attempted  appointment,  by  the  latter,  in  the  codicil  to 
her  will,  of  an  executor  of  the  will  of  her  husband  was  void, — Held, 
that  the  husband,  by  the  codicil  to  his  will,  simply  substituted  the 
name  of  G.  in  place  of  that  of  C,  leaving  the  other  provisions  of  his 
will  in  force,  and  that  the  appointment  made  by  dec^ent  was  a  valid 
exercise  of  her  power.    Cutltbert  v.  Bdbcock,  96. 

Bee  Intkbtact,  2. 

APPORTIONMENT. 
See  Life  Estate,  2. 

ASSETS. 

See  Benefit  Certifxcatb  ;  Discovert  of  Assets  ;  Exectttobs  akd 
Administratobs,  4 ;  Exemftion  ;  Invektort  ;  Jxtrisdiction  2,  S ; 
Pekbion. 

ASSIGNMENT. 

1.  Code  Civ.  Pro.,  §§  2717-2719,  providing  proceedings  to  compel  pay- 
ment of  debts,  legacies,  etc.,  by  the  personal  representative  of  a  de* 
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cedent,  confer  no  authority  upon  a  Surrogate  to  direct  payment  of 
a  legacy  to  one  claiming  title  thereto  by  assignment, — such  person 
not  being  ''entitled  under  ths  wiK".(§  2717,  subd.  2).  i^wr  v. 
Wendt,  221. 

3.  The  power  of  the  Surrogate,  in  a  proceeding  under  the  sections  cited 

is  more  restricted  than  that  possessed  upon  a  judicial  settlement  of 
the  executor's  account,  whereupon,  by  §  2748,  the  decree  is  required 
to  direct  payment  to  the  persons  entitled,  including  legatees,  etc., 
* '  or  their  assigns,  **  Id, 
8.  It  seems,  that  payment  to  an  alleged  assignee  should  not  be  directed 
without  previous  citation  of  the  assignor.    Id, 

4.  Where  a  legatee  has  assi^ed  his  claim  as  such,  he  has,  during  the  life 

of  the  assignment,  no  status  as  a  petitioner,  under  Code  Civ.  Pro., 
§  2717,  to  compel  payment  of  the  legacy.  But  it  seems,  that,  upon  a 
reassignment  by  the  assignee  to  the  assignor,  the  latter  becomes  rein- 
stated in  his  right  so  to  petition.    Id, 

5.  One  claiming  as  assignee  of  a  legatee's  interest  under  a  will,  may  in- 

tervene upon  the  judicial  settlement  of  the  executor's  account,  as  "  a 
person  interested  in  the  estate,"  and  procure  a  direction,  in  the  de- 
cree, for  payment  to  him,  under  Code  Civ.  Pro.,  §  2748.  Gibbons  v. 
Sliepard,  247. 

6.  Although  the  Code  of  Civil  Procedure  does  not,  in  terms,  provide  f o^ 

the  citation  of  an  assignee  of  a  legacy  or  distributive  share  upon  an 
executor's  application  to  attend  proceedings  for  accounting  and 
distribution,  it  seems  that  such  a  citation  would  be  regular  and 
proper.    Id, 

7.  Code  Civ.  Pro.,  §  2748,  which  provides  for  a  decree  of  distribution, 
upon  a  judicial  settlement  of  the  account  of  personal  representatives 
of  a  decedent,  sets  at  rest  a  question,  which  before  its  enactment  was 
disputed,  concerning  the  authority  of  the  Surrogate  to  direct  pay- 
ment to  an  assignee  of  a  legatee,  etc.     TUden  y.  Daws,  489. 

8.  An  assignee  of  a  distributive  share  in  a  decedent's  estate  can  procure, 

upon  a  judicial  settlement  of  the  administrator's  account,  a  decree 
directing  x>ayment  to  him,  but  the  same  will  be  made  subject  to  the 
equities  existing  between  his  assignor  and  the  decedent.  EUinge  v. 
J3t^,  568. 

See  Pabtibs,  6. 

ASSOCIATION. 
See  Chabitable  Bequests,  8 ;  Cobfobation. 


ATTORNEYS  AND  COUNSELLORS. 

1.    It  seems,  that,  previously  to  the  passage  of  the  act,  L.  1870,  ch.  859, 
relating  to  the  Surrogate's  court  of  the  coimty  of  New  York,  the  lat- 
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ter  could  not  lawfully  order  a  substitution  of  attorneys,  in  proceed- 
ings pending  therein.  Ch<tlfieild  y.  Hewlett,  191. 
1.  Since  September  Ist,  1877,  a  Surrogate  has  had  authority  to  direct  sub- 
stitution of  attorneys  in  proceedings  before  him,  upon  such  terms,  as 
to  compensation  for  the  professional  services  of  the  retiring  attorney 
as  seem  reasonable  and  just  (Code  Civ.  Pro.,  §17  ;  General  Rule  10), 
in  like  manner  as  other  courts  of  record.    Id, 

3.  Under  Code  Ciy.  Pro.,  §  60,  giving  an  attorney  a  lien,  for  his  services^ 

upon  a  judgment,  etc.,  in  his  client's  favor,  and  id.,  §2,  dedaring 
Surrogates'  courts  to  be  courts  of  record,  an  attorney  for  a  party  to 
a  special  proceeding  in  such  a  court  can  enforce  payment  of  his  fees 
out  of  a  sum  decreed  to  be  paid  to  the  latter.     Eisner  v.  Avery,  466. 

4.  Although  Surrogates'  courts  have  become  courts  of  record,  they  have 

not  yet  come  to  recognize  an  "attorney of  record."  Bbe9  y. 
HaXeey,  577. 

5.  The  claim  of  an  attorney  for  services  rendered  to  an  executor,  in  the 

management  of  the  decedent's  estate,  is  against  the  executor  person- 
ally. A  Surrogate's  court  having,  in  general,  jurisdiction  over  ex- 
ecutors and  administrators  only  in  their  representative  capacity,  and, 
therefore,  no  power  to  compel  payment  of  such  a  claim,  an  order  to 
pay  would  be  brutumfidmen.    Id. 

6.  At  an  advanced  stage  of  a  contested  accounting  on  the  part  of  an 

executrix,  it  appearing  that  she  wished  to  substitute  another  in  the 
place  of  her  attorneys  therein,  the  latter  consented  that  such  sub- 
stitution be  ordered  on  condition  that  the  executrix  pay  their  just 
charges  for  services  rendered  on  the  accounting,  and  previously  in 
the  management  of  the  decedent's  estate,  for  which  order  application 
was  accordingly  made. — Held,  that  the  statutes  confer  upon  Sur- 
rogates no  authority  touching  the  compensation  of  attorneys  ap- 
pearing for  parties  to  special  proceedings  in  their  courts ;  that  the 
remedy  of  the  attorneys  for  the  recovery  of  any  claim  for  ser- 
vices was  an  action  against  their  client  in  the  proper  forum  ;  and 
that  the  application  must  be  denied.    Id, 

7.  Rights  and  status  of  attorneys  for  parties  to  special  proceedings  in 

Surrogates'  courts— discussed.    Id, 

See  CoNTEMFT ;  Evidbkcb,  8. 


BENEFIT  CERTIFICATR 

Decedent,  at  the  time  of  his  death,  was  a  member  of  a  society,  which, 
pursuant  to  its  constitution,  had  established  a  widows'  and  orphans' 
benefit  fund,  from  which,  on  a  member's  death,  a  sum  was  payable 
to  his  family,  or  as  he  might  direct.  It  was  provided  that  a  benefit 
certificate  be  issued,  payable  as  directed  in  the  member's  application, 
and  that  a  chxmge  in  the  destination  might  be  effected  by  a  compli- 
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ance  ivith  certain  regulationB.  Decedent,  having  dulj  designated 
his  wife  as  beneficiary,  afterwards,  without  observing  the  prescribed 
forms,  served  upon  certain  ofQcers  of  the  society  a  notice  of  revoca- 
tion of  his  direction  in  favor  of  his  wife,  and  executed  a  will,  in 
which  he  sought  to  accomplish  the  same  diversion  by  a  bequest  to 
others. — EM,  that  the  transferee  acquired  no  title  under  the  notice ; 
and  that  the  sum  in  question  formed  no  part  of  decedent's  estate, 
and  so  could  not  pass  under  the  will.  Benk  v.  Uerrman  Lodge, 
400. 

BENEVOLENT  SOCIETIES. 
See  Charitable  Bequests,  1,  2. 

BEQUEST. 
See  Charitable  Beqcests  ;  Legacy. 

BOND. 
See  Official  Bond. 

BURDEN  OP  PROOF. 
See  Accounting,  7  ;  Counsel  Fees,  3,  5  ;  Probate  of  Will,  9. 

CASES  APPLIED,    APPROVED,    COMMENTED    UPON.    COM- 
PARED,   DECLARED   OBSOLETE,    DISAPPROVED, 
DISTINGL^SHED,  DOUBTED,    EXPLAINED, 
FOLLOWED,  OVERRULED. 

Bascom  t.  Albertson,  84  N.  Y.,   584,  followed.     Carpenter  v.  Historical 

Society,  574. 
Boerum  d.  Betis,  1  Dem.,  471,  disapproved.    Matter  of  CarJiart,  627. 
Bulkley  v.  Staats,  4  Redf.,  634,  followed.     Wolfe  v.  Lynch,  610. 
Cammann  «.  Cammann,  ante,  211,  distinguished.   Don^nany.  MacDowall, 

213. 
Campbell  v.  Beaumont,  01  N.  T.,  465,  distinguished.  Candler  \,  Candler, 

124. 
Carpenter  v.  Ili^torical  Society,  1  Dem.,  600,  overruled.     Carpenter  v. 

Ilietorical  Society,  574. 
Children's  Aid  Society  v.  Loveridge,  70  N,  Y.,  394,  compared.  Corntceli 

V.  inker,  354. 
Clarke  v,  Leupp,  88  N,  Y.,  228,  distinguished.    Billar  v.  Loundes,  690. 
Cooke  T.  Meeker,  86  N.  Y.,  15,  explained  and  distinguished.  Nahmene  v. 

Copely,  253. 

Vol.  II.— 43 
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Davis  V.  Btoret,  58  N.  Y.,  434,  distinguished.    Dannat  t.  JoMi,  602. 
Doughty  «.  Stillwell,  1  Bradf.,  800,  distinguished.    Abemeth^  v.  Oaain^ 

841. 
Drake  «.  Prioo,  6  N.  Y.,  480,  commented  upon.    Bieard  t.  LayUn^  587, 
Dyer  c.  Erring,  a»te,  160,  followed.     Webb  v.  Day,  459, 
Farwell  v.  Tweddle,    10  Abb.   N.    C,  94,  compared.     WMUenwre  t. 

Beekman,  275. 

Foose  t).  Whitmore,  82  li.   Y.,   405,  distinguished.    Candler  y.  Cdndier, 

124. 
Hall  V,  Hall,  78  N.  Y.,  685,  compared.    Matter  of  Starr,  141. 
Harrmgton  t^.  Eeteltas,  92  N.  Y.,  40,  distinguished.    Smith  t.  OoUamer, 

147. 
Harris  v.  Harris,  26  K.  Y.,  488,  commented  upon.     Cdlligan  y.  MeKer- 

nan,  421. 
Hartwell  v.  McMaster,  4  Redf.,  889,  approyed  and  followed.    Didcel  v. 

Tates,  229. 
Head  9.    Hargraye,  4  Morrison's  Transc.,  440,  followed.     Chatfidd  y. 

IIcwUU,  191. 

Heath  t,  Orcnell,  61  Barb.,  190,  explained.     Cotter  y.  QuitUan,  39. 
Hellenbergr.  Order  of  B*nai  B'rith,  94  N.  Y.,  580,  followed,     Benk  y. 
Herrman  Lodge,  409. 

Holleyv.  Chamberlain,  1  Bedf.,  868,  declared  obsolete.    Matter  of  MbT' 

mance,  1. 

Hurlburt  v.  Durant,  88  N.  Y.,  121,  distinguished.     Mailer  of  Starr,  141. 
Johnson  f .  Johnson,  8  Hare  Ch.,  157,  distinguished.    TiUtle  y.  TutOe,  48. 
Kennell  t>.  Abbott,  4  Vesey,  802,  followed.     TOby  v.  TUby,  614. 
King  17.  Talbot,  40  N.  Y.,  76,  commented  upon.    Judd  v.  Warner^  104. 
Lawrence  v.  Elliott,  8  Redf.,  285,  followed.    RUey  v.  Diggs,  184. 
LeCount «.  LcCount,  1  Dem.,  29,  followed.    Scofidd  y.  Adrianee,  486. 
Lyons  y.  Malum,  1  Dem.,  ISO,  followed.    Ba^ichfussY,  BaueJtfuw,  271. 
Martin  y.  Duke,  5  Redf.,  600,  followed.     Orubb  y.  HamiUon,  414. 
Matter  of  Campbell,  1  Tucker,  240,  doubted.     Wolfe  y.  Lynch,  610. 
Matter  of  Dolan,  26  Hun,  46;  S.  C,  88  N.  Y.,  309,  commented  upon. 
Wolfe  y.  Lynch,  610. 

flatter  of  Leggatt,  4  Redf.,  148,  distinguished.    SUmon  y.  Naylor,  257. 

Matter  of  Lynch,  52  How.  Pr.,  867,  disapproyed.    H^ahmens  y.   Copely, 

253. 

Matter  of  Pollock,  3  Redf.,  100,  118,  distinguished.     Dannat  y    J(7Re», 

602. 

Matter  of  Robbins,  4  Redf.,   144,  oyerruled.     SU'cerbrandt  v.  Widmayer, 

263. 
Matter  of  Simpson,  56  How.  Pr,»  125,  distinguished.     CoUigan  y.  McKer^ 

nan,  421. 
Mount «.  Mount,  2  Redf.,  406,  disapproyed.     Cammann  y.   CSsmmann, 

211. 
Mowry  v.  Silber,  2  Bradf.,  133,  followed.     Enterbrook  v.  Gardner,  543. 
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Nelson  v.  McOiffert,  3  Barb.  Ch.,  158,  distinguished.     CoHUgan^.  McKer- 

nan,  421. 
Orser  «.  Orser,  24  N.  Y.,  61,  compared.    SoUa  v.  Wright,  482. 
Peckv.  Handall,  1  Johns.,  161,    distinguished.     Cotter  y.  Quinlan,  29. 
Power  «.  Cassidy,  79  N.  Y.,  602,  compared.     Hotgenmeyer  v.  Hanaelman, 

87. 
Roseboom  v.  Roseboom,  81 N.  Y.,  856,  compared.    Morrison  y.  Jetoell,  87. 
Slofison  «.  Naylor,  ante,  257,  distinguished.     Waters  v.  Faber,  290. 
Smith  9.  Smith,  5  Jones  Eq.  (N.  Ga.),  305,   followed.     Tuttie  t.  TutOe, 

48. 
Smith  €.  Van  Ostrand,  64  N.  Y.,  278,  followed.  Matter  of  Weppeler,  626. 
Tompkins  17.  Moseman,  4  Hedf.,  402,  distinguished.    Ebea  y.  Ildlsey,  577, 
Yan  Giessen  v.  Bridgford,  83  N.  Y.,  848,  compared.  WMoy,  Ifeleon,  265. 
"Walsh  V.  Ryan,  1  Bradf.,  433,  followed.    D^er  v.  Irving,  160. 
Waterman  t.  IVliitney,  11  N.  Y.,  157,  expounded  and  applied.  Ha/mersley 

V.  Lockman^  624 
Wetmore  tJ.  Carryl,  6  Redf.^  644,  followed.  Dyer  v.  Erving,  160. 
"Wilcox  «.  Smith,  20  Barb.,  816,  explained.  Cotter  v.  Quinlan,  29. 
"Wilkes  t?.  Rogers,  6  Johns.,  566,  followed.  Oladding  v.  FoUeit  58. 
Wilkinson!?.  Joughin,  L.  R,  2  Eq.,  Gas.,  819,  followed.  TUbyY.  TOby, 

514. 
Williams  t?.  Williams,  i  Sim.,  N.  S.,  858,  followed.   Wilde  y.  Smith,  93. 
Wright  t).  Trustees  of  M.  E.  Church,  Hoffm.  Gh.   R,  202,  followed.  Mc- 

Cormkk  v.  Burke,  188. 

CESTUI  QUE  TRUST. 
See  Pbbcatoky  Tbust;  Testamexttary  Tbubtkk. 

Ghabitable  Bbqitbsts. 

1.  The  provision  of  L.  1848,  ch.,  819 — an  act  for  the  incorporation  of  be- 

nevolent, charitable,  etc,  Bocieties^declaring  the  invalidity  of  certain 
devises  and  bequests  contained  in  a  wUl  executed  within  two  months 
before  testator's  death,  applies  only  to  such  dispositions  made  in 
favor  of  a  corporation  organized  under  that  statute.  Biley  v.  Diggs, 
184. 

2.  Testator,  by  his  will,  after  giving  a  life  interest  in  nearly  all  his  property 

to  his  wife,  and  providing  a  life  legacy  to  one  M.,  directed  the  ex- 
ecutors, at  his  wife's  death,  to  convert  the  residue  into  money  and 
divide  it  into  five  equal  shares  which  he  bequeathed  to  five  several 
religious  institutions;  further  declaring,  in  case  one  of  the  latter ''is 
not  able  to  take,  then  I  give,  bequeath  and  devise  this  share  to  my  ex- 
ecutors and  trustees,  and  request  them  to  distribute  the  same  accord- 
ing to  my  intention  as  indicated  above.'*  The  institution  thus  referred 
to  was  shown  to  be  imincox)orated. — Held,  that  it  was  incapable  of 
directly  taking  the  bequest  given  by  the  will;  that  the  alternative 
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provision,  whether  precatory  or  imperative,  was  invalid,  as  either  (1) 
leaving  the  distribution  optional  with  the  trustees,  without  impoGing 
on  them  any  special  obligation,  or  (2)  as  indicating  an  intent  which 
it  failed  definitely  to  disclose;  and,  therefore;  that,  as  to  the  share,  in 
question,  decedent  died  intestate.    Id, 

3  It  seems  that  an  unincorporated  association  is  not  competent  to  take 

a  bequest  for  charitable  uses.     Carpenter  v.  Historieal  Society,  574. 

4  The  Historical  Society  of  the  coimty  of  Westchester  is  pre-eminently 

a  literary  society;  it  ii  competent,  as  a  corporate  body,  to  take  a  pecu- 
niary legacy  to  bo  applied  to  the  erection  of  a  mortuary  monument 
in  honor  of  the  Hcvolutionary  soldiers;  and  has  a  right  to  intervene 
as  a  party  upon  the  proceedings  for  the  probate  of  an  instrument 
whereby  such  a  legacy  ia  bequeathed.     Id. 

CITATION. 

See  As8iGN3CBNT,  6;  Discovert  op  Assets,  1,  2;  Judicial  Sbttlkmbnt, 

1,  8;  Pabties,  1;  Bbbyicb  of  Citatok. 

Code  o?  Civil  Pbocedtjiib. 

[SecUans  construed  or  cUed\ 

g  2.  EMer  v.  Avery,  466, 
g  17.  Chaifidd  v.  Hewlett,  191. 
§  66.  Eisner  v.  Avery,  466. 

5  886.  Kyddr.  Dalrymple,  680. 
§  895.  Cotter  Y,  Quinlan,  29. 

§  895.  Kydd  v.  Dalrymple,  630 

§  403.  Cotter  v  Quinlan,  29. 

§  452.  TOden  v.  Dotss,  489. 

§§  468-477,  Matter  of  Watson,  642. 

§§  523-526,  MoorhoziseY,  BtOehinsm,  439. 

§  756.  TOden  v.  Doz:s,  489. 

§  779.  Soofeld  v.  Adriance,  486. 

§  788.  Matter  ofCarhart,  627. 

§  872.  Cadmus  v.  Odldey,  298. 

§  885.  Beyr^lds  v.  Parkes,  899. 

§  887.  Cadmzis  v.  Oakley,  298. 

§  889.  Cadmus  v.  Oakley,  298. 

§  1023.  DicJ:el  v.    Taies,  229. 

§  1823.  Joel  V.  mttcrrrjin,  242. 

§§  1825-1827.  Peyocr  v.  Wendt,  22i. 

§  18:6.  Peters  v.  Carr,  22. 

§  1820.  Sippel  V.  Maddtn,  219. 

§  1883.  Bmith  v.  CoOamcr,  147. 

§  1805.  Collijan  v.  McKcman,  431. 

§  2472.  subd.  8.  Jones  v.  Hooper,  14. 
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§  2473,  8ubd«  6.  J<m€S  v.  Hoop&r,  14. 

§  2476.  Beans  y.  Schoonmaker,  249. 

§  2476,  subcL  8.  WMte\.  Nelson,  265. 

§  2481,  subcL  5,  11.  Wo^e  v.  Lynch,  610. 

§  2481,  subd.  G.  Grossman  y.  Grossman,  69. 

§  2491,  subd.  11.  TOden  v.  D<yu}S,  489. 

§  2481,  subd,  11.  Hoes  v.  JStocy,  577. 

§  2509,  subd.  2.  Mauran  y.  Hawley,  8D6. 

g  2514,  subd.  8, 11   Greasner  y.  Fa2^.  851, 

g  2517.  Fountain  y.  Cartw,  818. 

g  2520.  Mauran  y.  Uawleiy,  896. 

g  2520.  MaUer  of  CarJiaH,  627. 

g  2527.  itoter  <?/  TTafftw,  642. 

§  2580.  Matter  qf  Watson,  043. 

§  2538.  2^mi}«m  y.  if^^f,  154. 

g  2584.  Moorhouse  y.  Eutehinson,  429. 

S  2537.  ITo/^  of  Moody  624. 

§  2545.  Diekel  y.  Fo^  229. 

g  2554.  Joa  y.  BiUerman  242. 

g  2557.  Bedbnan  y.  Bcekman,  685. 

g  259a  CutJAert  y.  Jacobson,  184. 

g  2597.  i?*cifc  y.  JlfarpAy,  251. 

g  2597.  Stevens  y.  Stevens,  469. 

§  2600.  ^i:^^  Y.  Ooddard,  201. 

g  2600.  2»c/.  ▼.  Jfu^T^^y  251. 

g  2606.  Jfod  y.  Broton.  217. 

g  2606.  Murray  y.  Vanderpoel,  811. 

g  2606.  BunneU  y.  Banney,  827. 

g  2606.  iSboJIeU  y.  J(2r8an<»;,  486. 

g  2614.  O/vwina^^  y.  C^KMtman,  68. 

g  2615.  Dyer  v.  Ervinff,  160. 

g  2617.  i^  y.  Erving,  160. 

g  2617.  Edmerdey  y.  Xodbnan,  524. 

g  26ia  Omsdyea  y.  FoZibsr,  117. 

g  2618.  Eoyt  y.  JocXvem,  448. 

gg  36ia-2Q20.  Qrabei  y  Ham.  216.     . 

g  2620.  BoOay.  Wright  482. 

g  2621.  CoUi'gan  y.  Jfb^frnaii,  421. 

g  2624.  TiersY.  Ti6rs,2lO». 

%  2648.  Matter  of  AUen,  203. 

g  2647.  Grossman  y.  Grossman,  69. 

g  2647.  22b^  y.  Jackson,  448. 

g  2648.  i^tfuntoiA  y.  Carter,  818. 

g  2661.  MoorJumse  y.  Hutchinson,  429. 

g  2673.  Zhtfd  y.  Fridcc,  264. 

g  2688.  ifer(f<?«  y.  Schell,  292. 

g  20S5.  Atkinson  y.  ^SS^rflvr,  261. 
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g  2685,  subcL  2.  Jlood  ▼.  Eood,  683. 

§  2685,  8ub<L  6.  GrubbY.  EamilUm,  414. 

§  2686.  Moorlumw  v.  EuWiiMon,  429. 

§  2695.  Uendricksan  v.  Ladd,  402. 

g  2G99.  Evajiay.  Schoonmaker,  249. 

g  2706.  Mead  v.  Bommers,  296. 

g  270G.  Mauran  ▼.  Hatdey,  896. 

g  2706.  ^nJb  v.  Eerrman  Lodge,  409. 

g  2708.  Mauran  v.  Edtoley,  896. 

g  2715.  Creamer  v.  FoSct-,  851. 

g  2717.  subd.  2.  Atkiruon  y.  /S^rOor,  2GL 

§§  2717-2719.  Flsyser  t.  Ftnti^,  221. 

g  2718.  Cuthbert  v.  Jacobson,  184. 

g  2723,  subd.  1.  itor«  v.  Carr,  22. 

g  2724.  CuMeriv.  Jacobean,  184. 

g  2726.  ScMegelY.  WiJickel,  282. 

g  2727.  Schiegel  v.  TFtneite;,  282. 

8  2T29.  Sc^dejel  v.  F*iw5Z:W,  232. 

g  2735.  Cuihbert  v.  Jaeobson,  184. 

g  2736.  iS&MA^/i  v.  Naylar,  257. 

g  2736.  ITof^-a  v.  JlzSer,  290. 

g  2741  GQiboTii  v.  Sliepard,  247. 

g  2743.  TOJct*  v.  JJoif*,  480. 

g  2746.  Mdiicr  of  Moody,  624. 

g  2798,  subd.  5.  Bmiih  t.  Meakiwi,  139. 

g  2811.  Slosaony  Nayhr,  257. 

g  2812.  Gladding  v.  Jb&ft,  58. 

g  28ia  Gladding  T.  FoOeU,  58. 

g  2832.  Ledwith  t.  {Tnum  Truj^  Co.,  4r»0. 

g  2838.  Grifflrky.  Sarzfield,  4. 

g  2842.  LedvUhv,  Union  Tnui  (h.,  480. 

g  2845.  Ledwiih  ▼.  Union  TViw^  6b.,  430. 

g  2846.  Wdchy.  GaUa^jher,  40. 

g  2847.  Fe/64  y.  GaUagJur,  40. 

gg  2847-2850.  iS'mtt/i  v.  Luak,  695. 

g  8851.  <?ri^ii  Y.  Sarvfidd,  4. 

g  8343,  subd.  2.  Mauran  y.  HawUy,  896. 

Cli.  18,  tit.  8,  ait.  5.  Jone9  t.  Ilamerdey,  286. 

Cb.  18,  tit.  8,  art.  7.  Eendrickson  y.  Lddd,  402l 

Ch.  18,  tit.  6.  Sendrickson  y.  Zadtf,  402. 

Ch.  18,  tit  6.  WolfB  Y.  Lyndi,  610. 

Ch.  18,  tit  6.  Gladding  y.  J^oOcM,  58. 

CODICIL. 
See   ExECunox   of  "Will  ;   Probate   cp  Wnx ;   Publication   of 

"VYlUi  ;    "VVlLU 
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COLLECTOR. 
See  TsMPOBARY  Adminibtbatoii,  6. 

COMMISSION. 
See  DEP0SITI02T. 

COMMISSIONS. 

1  Double  commiBsions  cannot  be  allowed  to  the  same  persons,  as 
executors  and  testamentary  trustees,  on  one  fund,  where  the  trust 
imposed  on  the  executors  consists  simply  in  holding  the  aamo  and 
keeping  it  inyested  until  the  time  for  paying  it  over,  and  in  the  mean- 
time disposing  of  the  income  as  directed  in  the  will,  unless  the  money 
so  held  in  trust  has  been,  if  not  by  direction  of  a  court,  at  least  ac- 
tually and  in  fact,  separated  from  the  body  of  the  estate,  and  held  as 
a  distinct  fund  by  the  trustees,  as  such,  after  their  relation  thereto  as 
executors  has  ceased.    Matter  of  Starr,  141. 

2.  Testator,  by  his  will,  gave  the  residue  of  his  estate  to  his  executors, 
in  trust,  to  apply  the  income  thereof  for  the  benefit  of  his  widow 
during  her  life.  The  latter  having  died,  the  trustees  presented  the 
account  of  their  transactions,  preparatory  to  the  distribution  of  the 
principal  of  the  fund. — Hdd,  That  the  case  was  clearly  distinguish- 
able from  one  where  a  life  annuity  is  given  by  a  will,  and  that  the 
trustees'  commissions  were  a  charge  exclusively  upon  the  interest  of 
the  life  beneficiary.    Cammann  v.  Cammann,  211. 

8.  Where  the  principal  of  a  trust  fond  is  less  than  $100,000,  income 
thereof  cannot  be  added  thereto,  in  order  to  produce  an  amount  equal 
to  such  sum,  upon  which  two  or  three  testamentary  trustees  may  ha^e 
separate  commissionB  under  Code  Civ.  Pro. ,  §§  2736,  2811.  Blonon  v. 
Naylor,  257. 

4  Since  the  repeal  of  L.  18CC,  ch.  115,  testamentary  trustees  stand  upon 
the  same  footing  as  executors  in  like  cases,  in  reference  to  the  rate  cf 
commissions  to  which  they  are  entitled,  upon  both  principal  and  in- 
come.   Id. 

m 

6.  For  the  purpose  of  fixing  Mxq  rate  of  computation  of  executors'  com- 
missions upon  income,  the  income  is  to  be  regarded  as  an  addition  to 
the  principal ,  and  if  commissions  have  been  awarded  upon  the  princi- 
pal on  a  basis  Of  five,  two  and  one  half,  and  one  x>er  cent.,  successively, 
no  greater  compensation  than  at  the  last  mentioned  rate  can  be 
allowed  upon  the  income  received  and  paid  out.    Id, 

A,  Testatrix,  by  her  wiH,  expressly  provided  for  the  setting  apart  of  a 
fund,  tho  income  of  which  she  gave  to  one  for  life,  and  directed  that, 
after  its  separation  from  the  body  of  the  estate,  it  should  bo  held  by 
the  executors  as  trustees  for  the  beneficiary.  Tho  separation  having 
been  in  fact  effected,  the  executors  continued  to  hold  and  manage  the 
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fund  as  trustees,  and,  on  their  acconnting  in  the  latter  capacity,  ap- 
plied for  commissions  on  the  principal,  upon  which  they  had  alreail  j 
received  commissions  as  executors. — Eeld,  that  the  application  should 
he  granted*    Id. 

7.  Neither  Code  Civ.  Pro.,  §2786,  nor  any  other  statute,  requires  that 

two  or  more  executors  of  an  estate  valued  at  $100,000,  or  upwards, 
though  severally  entitled  to  full  commissions  upon  principal,  are 
limited  to  the  allowance  of  a  single  rate,  as  regards  income.  Tlie 
double  or  triple  rate,  if  awardable  upon  the  principal  fund,  must  be 
allowed  also  upon  the  income  thereof.     Waters  v.  Fdber,  390. 

8.  The  commissions  to  which  an  executor  or  administrator  may  become 

entitled  under  R  8.,  part  2,  ch.  C,  tit.  8,  g  58,  are  to  be  allowed  to 
him  ."  on  the  settlement  of  his  account."  He  is,  therefore,  charge- 
able with  interest  on  sums  appropriated  by  him  in  payment  of  his 
commissions  in  advance  of  an  allowance  by  the  Surrogate.  {71  S. 
Trust  Co.  V.  BLOy,  494. 

0.  The  question  of  the  proper  rate  of  commissions  of  testamentary  trus- 

tees upon  receiving  and  paying  out  income  of  a  fund  on  the  principal 
of  which  they  have  received  commissions  as  executors — considered. 
Bieard  v.  LayUn,  587. 

CONSTRUCTION  OF  WILL. 

1.  As  to  whether  a  Surrogate  has  power  to  construe  a  will  upon  an  ap- 

plication -0  require  an  executor  to  show  cause  why  ho  should  not  be 
attached  for  failure  duly  to  file  an  inventory,  and  why  ho  should  not 
be  removed  from  office  for  neglect  and  misconduct,  quaere,  Wilde 
V.  SnUtJi,  93. 

2.  Where  executors,  in  their  petition  for  a  judicial  settlement  of  their 

account,  deny  the  validity  of  a  bequest  contained  in  their  testator*s 
will,  the  Surrogate's  court  has  authority,  as  an  incident  to  the 
power  to  give  directions  for  the  proper  and  lawful  distribution  of 
the  estate,  to  construe  the  will,  in  order  to  the  determination  of 
the  question  thus  presented.    Matter  of  Starr,  141. 

3.  A  Surrogate's  court  has  no  jurisdiction,  upon  proceedings  for  pro- 

bate, to  pass  upon  the  validity,  construction  or  effect  of  a  dispo- 
sition of  personal  property  contained  in  a  will  executed  without 
the  limits  of  this  State — such  a  will  being  excluded  from  the  pur- 
view of  Code  Civ.  Pro.,  §  2624.     Tieis\,  Tiers,  209. 

4.  Accordingly,  the  court  would  not  be  justified  in  awarding  costs  to 

a  party  seeking  to  obtain  a  construction  of  such  a  will  upon  an 
application  for  the  probate  thereof.  Id, 
6.  A  party  applying  for  the  revocation,  of  probate  of  a  will,  within  a 
year  as  permitted  by  statute,  may  ask,  in  the  contingency  of  revoca- 
tion being  refused,  and  procure  from  the  Surrogate's  court,  a  de- 
termination as  to  the  construction  or  effect  of  a  disposition  of  per- 
sonal property  therein  contained.    BiSary.  Loundes,  590. 
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See  Pbobatb  up  WiLii ;  Will,  1. 

CONTEMPT. 

Where  one  attended  before  a  referee,  though  not  subpoenaed,  for  the  pur- 
pose of  making  a  deposition  in  behalf  of  the  respondent  in  a  certain 
proceeding,  to  which  he  was  not  a  party,  accompanied  by  one  claim- 
ing to  be  counsel  for  the  witness  and  for  petitioner,  and  submitted  to  bo 
sworn,  and  thereafter,  upon  the  counsel  being  directed  to  retire,  the 
latter,  by  his  advice,  though  directed  to  remain,  retired  with  him, 
and  refused  to  testify,— I22^(f,  that  each  was  guilty  of  a  contempt  of 
court,  and  liable  to  a  flne,  which  was  imposed.  Beynolday.  Fotrkes,  899. 

CONVERSION. 
See  Will,  5. 

CORPORATION. 

Historical  Societies  may  be  incorporated  under  the  '*act  foifthe  incor- 
poration of  benevolent,  charitable,  scientific  and  missionary  socie- 
ties "  (L.  1848,  ch.  819),  which  was  amended  in  1862  (ch.  802)  by  ad- 
ding  "historical,  literary"  to  the  enumeration  ;  notwithstanding 
that,  in  1875,  by  ''  an  act  further  to  amend"  the  act  of  1848  and  its 
*  amendatory  acts  (ch.  452),  the  word  **  historical "  was  omitted.  The 
evident  purpose  of  the  act  of  1872  was,  not  to  curtail  but,  to  extend 
the  operation  of  the  enabling  act,  so  as  to  embrace  other  societies 
and  objects  of  association.    Carpenter  v.  UUUnical  Society,  574 

CORPORATION. 

See  Chabitablb  Bequests,  8  ;  Foreign  Cobpobatiok. 

COSTS. 

1.  Code  Civ.  Pro.,  §  779,  providing  for  the  enforcement  of  an  award 

of  the  costs  of  a  motion,  by  an  execution  and  a  stay  of  proceedings, 
does  not  apply  to  a  Surrogate's  court.  Accordingly,  where  the  re- 
spondent, in  a  petition  presented  to  such  a  court,  insisted  that  the 
court  should  refuse  to  entertain  the  application,  upon  the  ground 
that  petitioner  had  omitted  to  pay  certain  costs  awarded  against  him 
uiH>n  a  former  motion  relating  to  the  same  estate, — Bdd,  untenable. 
Seofidd  v.  Adrtanee,  486. 

2.  The  restriction,  contained  in  Code  Civ.  Pro.,  §  2557,  of  costs  in  pro- 

ceedings relating  to  small  estates,  to  actual  expenses— obierved. 
Beehman  y.  Beekman,  635. 


682  INDEX. 

See  CowsTRUcnoN  of  Will,  4 ;   Counsel  Fbes  ;  Decree,  2 ;    "Exk- 
cxrnoN"  AGAINST  Pboperty,  6 ;  JuRisDicnoKp  6  ;  Sale  of  Real 

£8TATB,  8,  4. 

COUNSEL  FEES. 

1.  The  authority  of  a  Surrogate  to  sanction  credits,  claimed  in  his  ac- 

count by  an  executor,  etc.,  for  sums  paid  as  counsel  fees,  is  derived 
from  2  R.  S.,  93,  g  68,  as  amended  by  L.  18G3,  ch.  883,  which  sec- 
tion provides  that  "in  all  cases,  such  allowance  shall  be  made  for 
their  actual  and  necessary  expenses  as  shall  appear  Just  and  reason- 
able."   SL  Johny.  McKee,  280. 

2.  An  executor  does  not  become  entitled  to  reimbursement  for  sums 

expended  for  legal  services,  by  merely  showing  the  fact  of  payment, 
nor  even,  in  addition,  that  he  has  acted  honestly  and  in  good  faith. 
Upon  objection  made,  he  must  prove  the  necessity  and  value  of  such 
services.    Id. 

8.  There  is  no  rigid  rule  prescribing  a  presumption  of  the  correctness  of 
an  accounting  executor's  charges  for  counsel  fees,  and  tlirowing  upon 
objecting  parties  the  onui  of  impeaching  their  accuracy  and  pro- 
priety: Ko  legal  technicalities  can  compel  the  Surrogate  to  adjudge 
"  just  and  reasonable  "  what  he  knows  to  be  otherwise.     Id, 

4.  Three  executors  upon  their  accounting,  credited  themselves  with 
$1,675  and  $5,000,  cxx>ended  by  one  of  them  for  legal  services  ren- 
dered in  the  administration  of  the  estate.  The  services  to  which  th? 
former  sum  related  were  described  in  the  account  and  vouchers,  with 
a  degree  of  detail.  As  to  the  latter,  the  bill  described  tlie  services, 
for  which  the  charge  was  made,  In  broad  and  sweeping  terms;  its 
lack  of  particularity  was  not  supplied  by  the  testimony;  neither  the 
executor  nor  Lis  counsel,  on  their  examination,  exhibited  any  aoca- 
rate  notion  of  the  nature  and  extent  of  the  services;  and  two  of  ob- 
jectors* witnesses  estimated  their  value  at  about  $2,500.  The  princi- 
pal foundation  for  this  charge  was  conferences  had  between  the  ex- 
pending executor,  who  was  himself  a  lawyer,  and  his  counsel,  cover- 
ing a  period  of  nineteen  months,  the  frequency,  dates,  duration, 
etc.,  of  which  were  not  disclosed.  It  not  appearing  likely  that  further 
inquiry  would  elicit  additional  facts,  it  was,  upon  all  the  evidence, -» 
Hdd,  that  the  charge  secondly  above  mentioned  should  be  allowed, 
subject  to  a  deduction  of  $3,750.     Id, 

6.  An  executor  or  administrator  is  bound  on  his  accounting  to  satisfy 
the  Surrogate  of  the  necessity  and  reasonableness  of  a  claim  made  by 
him  to  be  reimbursed  for  sums  expended  as  counsel  fees.  Wtttfon 
V.  Wmon,4!^, 

COUNSEL  FEEa 
See  Attorkets  a^d  Coui^sellors,  2,  8,  5,  6, 
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GOUKTY  TRSABXJBBEL 
Bee  Public  Asiohxstbatob,  4. 

CREDITOR. 

Bee  £zBCimox  against  Profebtt,  2;  Ihtbntobt,  5;  Lafse,  3;  Sale 

OF  Real  Estate. 

DECLARATIONS. 

1.  The  question  of  the  admissibility  of  a  testator's  declarations  to  show 

the  revocation  of  his  will  should  be  tried  by  the  same  tests  as  that 
of  the  admissibility  of  such  declarations  to  show  non-revocation. 
EamerdeyY.  Zoekman,  534. 

2.  As  to  the  admissibility  and  effect  of  a  memorandum  made  by  a  de- 

cedent on  the  day  whereon  a  pa^r  propounded  as  his  will  was  exe- 
cuted, to  the  effect  that  ho  had  "  made  a  will  in  favor  of  "  the  bcne- 
flclaiy  designated  in  the  alleged  will,  and  adding  the  names  of 
the  subscribing  witnesses, — quaere,    Deekman  v.  Beekman,  685. 

8.  A  declaration  of  adanghter  of  theproi>onentof  andbeneflciaiyunder 

an  alleged  will, — to  the  effect  th&t  the  latter  had  procured  the  mak- 
ing of  the  will,  is  not  admissible  in  favor  of  the  contestants  unless  a 
conspiracy  or  combination  is  shown.    Id. 

See  Evidence. 

.   DECREE. 

1.  Where,  after  entry  of  the  decree  of  distribution,  upon  n  judicial  set- 

tlement of  the  account  of  an  administrator  with  the  will  annexed, 
persons  claiming  as  assignees  of  a  legatee  named  in  the  will  pre- 
sented their  demands  to  the  former,  the  court,  upon  appli- 
cation for  direction  in  the  premises,— iZ«2d,  that,  although 
the  claimants  did  not  apply  for  relief,  the  proceedings 
for  enforcing  the  decree  should  be  stayed,  to  permit  the  executor 
to  apply  to  open  the  decree,  or  institute  proceedings  for  interpleader 
in  another  tribunal.    6ibb<m9y,  Shepard,  247. 

2.  A  decree  of  a  Surrogate's  court,  rendered  against  three  co-executors, 

directing  payment  of  a  specified  sum  to  one  of  their  number,  by 
way  of  costs  and  allowance,  cannot  be  enforced  by  execution.  BUner 
V.  Avery,  460. 

9.  Xt  ieenu,  that,  after  an  administrator,  by  filing,  at  the  instance  of  an 

alleged  creditor,  an  account  including  the  latter's  claim,  has  for- 
mally admitted  the  validity  thereof,  the  Surrogate  may,  upon  suffi- 
cient cause  shown,  allow  the  record  of  the  proceedings  to  be  amended 
so  as  to  reinstate  the  accounting  prirty  in  a  position  to  dispute  the 
claim,  as  upon  an  application  to  open  a  decree  and  allow  a  new  ac- 
counting.    Wright  V.  Beime,  689. 
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4.  The  provision  of  Code  Cir.  Pro.,  g  2481,  sabd.  6,  that  a  Snrrog&te's 

poTTcr  to  open  or  set  aside  a  decreo  of  his  court  "  must  bo  exercised 
only  in  a  like  cose  and  in  the  same  manr:cr  as  a  Court  of  Hccord  and 
of  general  jurisdiction  exercises  the  some/'  Bobjects  him  to  the 
lunitations,  as  to  time,  imposed  hj  id.,  g§  1282,  12d0,  -with  re^xsc:t 
to  motions  to  set  aside  a  Judgment.     Corbin  v.  WeiteoU,  539. 

5.  Petitioner  applied  for  the  opening  of  a  dccrco  rendered  in  Haj,  18S2,  in 

a  proceeding  to  which  he  was  a  party,  alleging,  as  tho  ground  of  his 
application,  the  existence  of  certain  rights  of  which  he  had  been  ax>- 
priscd  for  more  than  a  year,  by  means  of  a  decision  of  the  Surrogate 
in  another  cose.  There  was  no  proof  of  fraud,  no  clerical  error,  and 
no  pretence  of  neweyidence. — Bdd,  barred  by  laches.  Bicard^, 
Lajftin,  587. 

Bee  Eyidbngb,  1 ;  Exbcution  against  Fbofebty,  4,  6,  6  ;  Officiai. 

Boim. 

DEPOSITIOX. 

1.  Under  Code  Civ.  Pro.,  ch.  9,  tit.  8,  art  2,  relating  to  ''depositions 

taken  without  the  State  for  use  within  the  State, "made  applicable  to 
Surrogates'  courts  by  id.,  §  2oCS,  an  affidavit  in  support  of  an  appli- 
cation for  a  commission  to  take  the  deposition  of  a  witness  need  not 
set  forth  facts  and  cbcumstances  calculated  to  satisfy  the  court  of 
the  materialiiy  of  tho  witness  sought  to  be  examined.  General  Bule 
of  Practice,  No.  88,  does  not  apply  to  such  an  affldavit.  Cadmus  t. 
OakUjf,  298. 

2.  During  the  pendency  of  a  special  proc^^ding  instituted  to  procure 

the  probate  of  a  will,  and  before  proi)oncnts  had  rested,  certain  per- 
sons named  in  tlie  alleged  will  as  residuary  legatees  applied  to  the 
court,  for  a  commission  to  take  the  deposition  of  a  witness 
without  tho  State  of  New  York*  to  be  used  in  support  of  the 
will,  in  the  pending  proceeding,  upon  an  affidavit  of  their  attorney, 
to  the  effect  that,  in  his  opinion,  the  testimony  of  the  proposed  de- 
I)onent  was  "material  to  the  legatees  and  proponents  in  the  prosecu- 
tion of  this  proceeding,"  his  opinion  being  stated  to  be  formed  upon 
information  had  as  to  what  such  proposed  deponent  could  and  would 
swear  to.  Upon  objection  that  the  affidavit  was  insufficient,  and  tho 
application  untimely, — Held,  that  the  application  should  not  be  denied 
on  account  of  the  failure  of  the  affidavit  to  show  the  nature  and 
materiality  of  the  proposed  testimony  ;  nor  because  the  case  was  yet 
with  prox)onents — ^this  being  a  matter  merely  of  the  order  of  proof, 
and  within  the  Surrogate's  discretion.  Jd, 
8.  Tho  provision  of  Code  Civ.  Pro.^  §  880,  that  notice  of  an  application 
for  a  commission*  to  take  the  deposition  of  a  witness  without  tho 
State  for  use  within  the  State,  "  must  be  given  to  the  adverse  party, 
,  unless  he  is  in  default  for  want  of  an  appearance,"  renders  it  nccessazy 

I  that  legatees  who  have  intervened  upon  probate  proceedings,  under 
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id.,  §  2617,  but  not  declared  themBelves  as  eiUier  for  or  against  the 
will,  should  rcceivo  notice  cf  such  an  application  made  by  a  party 
cited.    I(L 

4.  A  person  attending  before  a  referee,  to  make   a  deposition,  under 

Code  CIy.  Pro.,  §  0S5,  to  be  used  in  a  proceeding  pending  in  a  Sorro- 
gatc's  court,  to  which  ho  is  not  a  party,  has  no  right  to  the  assistance 
of  counsel    BeyruMs  y.  Farhes,  809. 

5.  Decedent,  by  his  will,  proTidcd :  '*  I  give  and  bequeath  all  the  rest 

and  remainder  cf  my  real  and  personal  estate  to  II.,  of  L.,  England, 
as  trustee.  It  is  understood  that  he  shall  divide  the  same  among  my 
nieces  and  nephews  Hying  in  England,  according  to  private  instruc- 
tion given  to  him  by  mc."  The  executor,  upon  his  accounting,  pro- 
duced a  paper  purporting  to  be  a  letter  from  decedent  to  H.,  and 
asked,  in  order  to  a  prox)er  distribution  of  the  estate,  for  the  issuance 
cf  a  commission  to  examine  II.  and  other  witnesses,  for  the  purpoce 
of  identifying  that  pax)er  as  constituting  the  "  instructions  "  in  ques- 
tion.— neld,  that  it  was  competent  to  cctablish,  by  parol  evidence,  that 
the  paper  produced  constituted  the '  *  instructions  "  referred  to ;  a!:d,  it 
being  possible  that  such  fact  mi^ht  be  proved  by  the  examination 
sought,  that  a  commission  should  issue.     WM  v.  Day,  459, 

DEVISE. 
See  Legacy  ;  Wn«L. 

DISCO VEKY  OF  ASSETa 

1.  Code  Civ.  Pro.,  §  2706,  which  provides  for  a  proceeding  by  an  executor, 

etc,  to  discover  property  of  the  estate  withheld  from  him,  does  not 
limit  the  Surrogate's  authority  to  cases  where  petiUoner  swears  that 
such  property  is  in  the  possession  or  under  the  control  of  rcsx>ondcrt. 
If  the  Surrogate  is  satisfied  that  there  arc  reasonable  grounds  for  tho 
inquiry,  a  citation  must  issue.    Mead  v.  Sommers,  296. 

2.  A  citation  issued  in  a  Bi)ecial  proceeding  instituted,  under  Code  Civ. 

Pro.,  §  27C6,  by  an  exccutcror  administrator,  to  discover,  etc., 
property  withheld  or  concealed,  although  a  macdate  Qd.,  §  884o, 
subd.  2),  is  not  one  "to  which  a  party  is  entitled  as  of  course,*'  and 
cannot,  therefore,  be  issued  by  tho  clerk  under  §  2500,  subd.  2,  of  that 
act.  A  special  direction  by  the  Surrogate,  after  examination  cf  the 
petition,  is  requisite.  Jfaurany,  Ilatclcif,  80C. 
8.  Under  Code  Civ.  Pro.,  §  27C8,  requiring  that  the  petition  and  order  ia 
such  a  proceeding  be  "personally  served,"  a  copy  of  each  must  bo 
delivered  to  the  x)erson  to  be  served  (id.,§  2o20),  and  the  original  order 
must  be  exhibited  to  him  at  the  time  of  service.  Failure  to  comply 
v.'ith  the  last  mentioned  requirement  is  fatal,  upon  objection  season- 
ably taken.    Id, 

DISINHERISON. 

See  "WiLi.,  6,  7. 


i 
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DISPOSITION  OF  REAL  PROPERTY. 
See  Salb  of  Real  Estate. 

DISPUTED  CLAIM. 

1.  A  Surrogate's  court  has  no  Jurisdiction  to  determine  a  disputed  claim 

of  a  third  person,  against  the  general  guardian  of  the  property  of  an 
infant,  in  his  official  capacity.  The  reason  is  the  same  as  in  the  case 
of  a  claim  against  the  estate  of  a  decedent,  which  is  disputed  hy  the 
executor  or  administrator — ^the  absence  of  any  grant  of  power  in  the 
statute.     Welch  v.  QaUagher,  40. 

2.  Decedent's  family  physician,  S.,  having  presented  to  the  administrator 

his  bill  for  services,  amounting  to  $1,098,  the  same  was  rejected, 
referred  under  the  statute,  and  a  judgment  rendered,  against  the 
administrator,  for  $546.16,  after  a  trial,  in  which  the  remainder  of 
the  claim  was  held  to  be  barred  lyy  the  statute  of  limitations,  and  a 
note  of  claimant,  set  up  as  a  counter  claim,  was  held  barred  in  like 
manner.  Subsequently,  S.  wrote  to  the  administrator  that  he  ex- 
pected to  allow  this  note,  if  be  could  have  a  fair  settlement  of  his 
account  against  decedent.  The  latter*s  real  property  having  been 
thereafter  sold  to  pay  his  debts,  etc.,  and  S.  applying  for  payment  of 
his  judgment  from  tiie  proceeds  of  sale,  it  was  contended  that  8.  had 
by  his  written  admission  taken  the  note  out  of  the  statute  of  limita* 
tions,  and  that  the  same  should  be  credited  upon  the  judgment. — 
ffeld,  that  the  promise  was  conditional,  and  not  having  been  accepted, 
did  not  operate  as  contended,  and  that  S.  should  receive  the  amoant 
of  his  judgment  exclusive  of  costs,  with  interest  from  the  date  of 
entry.    Smith  v.  Meakitn,  120. 

8.  Decedent,  at  the  age  of  eighty  years,  began  to  reside  with  his  married 
daughter,  T.,  and  continued  so  to  do  for  three  years,  until  his  death. 
T.,  having  been  appointed  administratrix  of  his  estate,  presented  a 
claim  against  the  latter  for  over  $600,  'for  board,  and  for  nursing  and 
attending  decedent  in  his  last  illness.  It  appeared  that,  pursuant  to 
an  arrangement,  decedent  had  paid  $4  per  week  for  board  during 
such  residence,  that  he  had  remarked  it  ought  to  be  $2  more,  and  he 
would  pay  T.  $2  extra ;  that  he  had  occasionally,  while  he  so  resided 
with  his  daughter,  given  her  money— once  as  much  as  $50  ;  but  the 
.  evidence  did  not  show  that  such  money  was  intended  as  payment  on 
account  of  shelter  and  support — Eeldt  that  the  promise  of  the  extra 
amount  was  gratuitous,  and  formed  no  part  of  the  contract  for  board; 
and  that  the  claim  of  the  administratrix  should  be  disallowed,  ffalf 
lock  V.  Teller,  206. 

Sec  Invzktohy,  5. 

DISTRIBUTIVE  SHARE. 
See  Stattjtb  of  DisTRiBxrnoNs 
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DUPLICATE  WILL. 

1.  Where  a  will  is  executed  in  duplicate,  it  is  unnecessary  that  each 
duplicate  be  admitted  to  probate  and  recorded.  The  -will  is  single ; 
the  evidence  thereof,  double.    Crcmman  y.  Chvsaman,  09. 

d.  Upon  the  application  for  probate  of  a  will  wluch  had  been  executed 
in  duplicate,  proponents  produced  and  proved  only  one  of  the  dupli- 
cates, making  no  mention,  in  their  petition,  of  the  existence  of 
another,  or  of  the  fact  of  double  execution.  A  petition  for  revoca- 
tion having  been  filed  under  Code  Civ.  Pro.,  §  2G47,  and  the  existence 
of  a  duplicate  having  been  shown,  proponents  produced  it  in  evi- 
dence  and  rested ;  whereupon  contestants  moved  for  a  decree  of 
revocation,  on  the  ground  that  only  part  of  the  will  had  been  ad- 
mitted to  pToh&te,— 'Held,  that  the  case  was  to  be  distinguished  from 
one  where  several  differing  testamentary  instruments,  taken  together, 
constitute  one  will,  and  that  the  motion  must  be  denied.    Id, 

8.  A  failure  to  allege,  in  a  petition  for  the  probate  of  a  will  so  executed, 
the  fact  of  duplicate  execution  could,  at  the  most,  be  regarded  only 
as  an  irregularity  and  would  not  affect  "  the  validity  of  the  will,  or 
the  competency  of  the  proof  thereuf,"  so  as  to  Justify  a  revocation 
of  probate  under  Code  Civ.  Pro.,  §  2647.    Id, 

EQUITABLE  CONVERSION. 
See  Will,  6. 

ESTOPPEL. 

An  alleged  creditor  of  decedent's  estate  liaving  presented  a  petition, 
under  Code  Civ.  Pro.,  §  2726»  praying  for  an  accounting  by  the  ad* 
ministrator,  the  latter,  upon  the  return  of  the  citation,  filed  an  account 
showing  that  there  were  no  assets  applicable  to  the  alleged  claim, 
and  annexed  a  schedule,  stated  to  be  "claims  of  creditors  presented," 
including  tliat  of  petitioner.  Upon  the  filing  of  the  report  of  the 
referee  to  whom  the  account  was  referred  disclosing  assets  applicable 
to  the  payment  of  debts,  resi>ondent  served  on  petitioner  a  written 
notice  rejecting  her  claim.  At  this  time  he  had  held  the  claim  for  a 
year,  without  giving  notice  that  it  was  disputed. ~i7<^(f,  that  the  ad- 
ministrator was  estopped  from  disputing  the  claim,  as  well  by  filing 
an  account  upon  petitioner's  demand  without  disputing  her  right  to 
compel  liim  to  render  the  same,  as  by  his  silent  retention  of  the  claim 
after  presentation,  and  that  a  decree  must  be  entered  directing  pay- 
ment to  the  petitioner.    Wright  v.  BHrne,  S39. 

EVIDENCE. 

1.  Where  a  party  applies  to  a  Surrogate's  court,  under  Code  Civ.  Pro., 
g  2481,  subd.  0,  "  to  open,  vacate,  modify  or  set  aside ''  a  decree  or 
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order  thereof,  upon  the  ground  of  newly  discovered  evidence,  such 
evidence  must  be  considered  in  connection  with  that  adduced  on 
the  trial,  and  a  determination  had  whether  it  is  such  as  would  prob- 
ably change  the  result.  Special  reasons  should  exist  for  granting 
the  relief  asked  for  where  the  application  is  one,  made  after  the  ex- 
piration of  a  year  from  the  date  of  recording  it,  to  vacate  a  decree 
admitting  a  will  to  probate, — a  special  proceeding  to  revoke  which 
is  expressly  provided  by  statute,  and  limited  to  one  year  from  such 
date  (Code  Civ.  Pro.,  §  2G4S}.     Grossman  v.  Grossman,  69. 

2.  It  seems,  that  but  slight  evidence  of  testamentary  connection  between 
documents,  and  a  last  will  referring  to  "  memorandums  left  with  this 
will/'  is  afforded  by  the  mere  fact  of  their  being  found  in  the  same 
package  or  enclosure  after  testator's  death.    Dyer  v.  Erving,  160. 

8.  The  testimony  of  attorneys,  who  give  their  opinion  as  to  the  value  of 
legal  services  rendered  in  a  given  case,  need  not  be  accepted  as  con- 
trolling.    Ghatfield  v.  UewletU  191. 

4.  An  inmate  of  decedent's  family  having  testified  in  disparagement  of 

her  mental  capacity,  and  having  named  other  persons  who,  he  stated, 
could  confirm  his  testimony,  but  who  wcro  not  called,  it  was  con- 
tended, on  the  one  hand,  that  contestants'  failure  to  produce  these 
persons  Justified  an  inference  against  the  truth  of  the  witness'  story, 
and,  on  the  other,  tha}  his  testimony  should  be  creditnd  because 
proponents  did  not  produce  those  who  could  have  disproved  it  if 
false. — JIM,  that  no  presumption  arose  either  way.  GomweU  v.  Biker, 
854. 

5.  The  amount  and  character  of  the  evidence  necessary  for  the  estab- 

lishment of  2k  prima  facie  case  in  favor  of  the  proponents  of  a  will 
are  not  fixed  by  statute,  and  cannot  be  measured  by  an  inflexible 
standard.    Hoyt  v.  Jackson,  448. 

Sec  Affidavit;  Declabatiokb;  Deposition;  General  Quabdian,  14; 
Inter VBNTiON  of  Parties;  Rbvocation  of  Will,  3;  Witness. 

EXCEPTIONS. 

Upon  the  Judicial  settlement  of  executors*  account,  a  party  who  was  a 
Ijencflciary  under  the  will,  and  who  had  taken  exceptions  to  the  re- 
feree's report  therein,  assigned  all  his  interest  in  the  estate  to  an- 
other; whereupon  the  executors  moved  to  strike  out  the  exceptions 
and  to  substitute  the  assignee  with  a  right  to  except. — Hdd,  tliat  the 
motion  to  strike  out  the  exceptions  should  be  denied,  and  that,  if  the 
executors  so  elected,  a  supplemental  citation  might  issue  to  bring  in 
the  assignee  as  a  party.    TUden  v.  Doves,  489. 

See  Objectionb. 

EXECUTION  AGAINST  PROPERTY. 

1.  Where  a  petition  for  leave  to  issue  execution  ui)on  a  judgment  re- 
covered against  an  administrator  (Code  Civ.  Proc,  §  18^)  is  silent 
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as  to  the  existence  of  assets  applicable  to  the  judgment,  the  court 
will  require  an  intermediate  account  (Code  Civ.  Pro.,  §  3728,  subd. 
1),  before  granting  the  same.     Petera  v.  Carr,  22. 

2.  The  recovery  of  judgment  against  an  administrator  in  his  represen- 

tative capacity,  giving  no  priority  to  the  judgment-creditor's  claim, 
over  others  not  sued  upon  (2  R  S.,  87,  §  28),  it  would  be  palpably 
unjust  to  allow  the  issuance  of  an  execution  for  the  face  of  the  judg- 
ment without  a  disclosure  of  the  amount  of  the  other  claims  upon 
the  estate.  The  "just  proiwrtion,"  which  the  creditor  is  entitled  to 
collect,  must  be  determined  by  an  inquiry  implied  in  Code  Civ,  Pro., 
§  1826.    Sijypel  v.  MackUn,  210. 

3.  Code  Civ.  Pro.,  §§1825—1827,  which  prescribe  a  permissive  order 

of  a  Surrogate,  as  a  prerequisite  to  the  issuance  of  an  execution 
"upon  a  judgment  for  n  sum  of  money  against  an  executor  or  ad- 
ministrator in  his  representative  capacity,"  have  exclusive  reference 
to  judgments  of  courts  other  than  a  Surrogate's  court  Peyser  v. 
Wendt,  221. 

4.  An  execution  issued,  under  Code  Civ.  Pro. ,  §  2554,  upon  a  decree 

directing  an  executor  to  pay  a  legacy  may  be  issued  without  applica- 
tion to  the  Surrogate,  or  notice  to  the  executor,  and  may  run  against 
the  latter  personally.    Id. 

5.  An  execution  issued,  under  Code  Civ.  Pro.,  §  2554,  upon  the  decree 

of  a  Surrogate's  court,  issues  as  of  course,  without  leave  of  the  Sur- 
rogate. Section  1825  of  that  Code  is  inapplicable  to  such  a  case. 
Joel  V.  Bitierman,  242. 

6.  Upon  an  accounting  by  three  co-executors,  K.,  F.  and  £.,  the  two 

former  of  whom  had  in  their  possession  the  funds  of  the  estate,  £., 
not  being  in  accord  with  the  others,  appeared  by  separate  counsel, 
who  rendered  meritorious  services  in  his  client's  behalf.  The  de- 
cree directed  the  executors,  out  of  a  balance  in  their  hands,  to  pay 
certain  expenses  of  the  proceeding,  and  that  there  be  allowed  to  E., 
individually  and  as  executor,  a  specified  sum  thereby  adjudged  as 
his  allowance  and  costs,  to  be  paid  to  him  or  his  attorney.  On  motion,— 
JHeld,  that  an  execution  issued  thereupon  against  the  executors  inE.'s 
favor  must  bo  set  aside;  and  that  the  direction  as  to  the  payment  to 
E.,  and  the  execution  to  enforce  it,  should  have  run  against  E.  and 
F.  alone.    Eiansr  v.  Avery,  4C6. 

See  Decbeb,  2  ;  Iitfebmediatb  Accottnt. 

EXECUTION  OP  WILL. 

It  seems,  that  the  same  presumption,  in  respect  to  the  observance  of  the 
prescribed  formalities  of  execution  of  a  last  will,  as  are  available 
under  the  English  statute,  may  be  indulged  by  the  courts  of  this 
State,     dmsdyea  v.  WaJker,  117. 

See  Publication  op  Will  ;  Revocation  of  Will. 
Vol.  IL-44 
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EXECUTORS  AND  ADMINISTRATORS. 

1.  The  general  language  of  Code  Civ.  Pro.,  §  2472,  empowering  Sarro- 

gates'  courts  "to  direct  and  control  the  conduct"  of  executors  and 
administrators  (subd.  8),  and  "  to  administer  justice  in  all  matters  re- 
lating to  the  affairs  of  decedents"  (subd.  C),  places  it  within  the  scope 
and  proTince  of  those  courts  to  approve  or  disapprove  of  investments, 
made  by  execntors  or  testamentary  trustees,  of  the  funds  of  their  tes- 
tator's estate,  under  directions  contained  in  the  will.  Jbnea  v. 
Hooper,  14. 

2.  Non-compliance,  by  executors,  with  a  testamentary  direction  to  place 

funds  in  ''safeinyestments" — ^illustrated.    Id, 
8.  An  administrator  is  not  unqualifiedly  and  solely  a  trustee  for  the  bene- 
fit of  his  decedent's  creditors,  but  represents  also  the  next  of  kin,  who 
can  insist  upon  his  interposing  every  legal  defence  to  any  alleged 
claim  against  the  estate.     Cotter  t.  Quintan,  29. 

4.  Testator,atthetimeof  his  death,  held  a  promissory  note,  the  maker 

of  which  was  then  insolvent  and  so  remained.  The  note  was  classified 
by  the  appraisers  as  "not  good,"  and  no  value  was  attached  to  it  by 
them.  Though  requested  to  sue  thereon,  the  executor  held  it  with- 
out offering  to  turn  it  over  to  the  persons  interested,  and  with- 
out taking  any  steps  to  collect  it  except  to  call  on  the  maker  once. 
The  latter  then  stated  that  he  would  pay  as  soon  as  he  could,  though 
there  were  circumstances  which  rendered  the  note  non-coUectible.  It 
became  outlawed. — Held,  that  the  executor  was  not  liable  for  the 
amount  thereof.    8milh  v.  CoUamer,  147. 

5.  It  seems,  that,  though  by  reason  of  the  repeal,  in  1880,  of  the  section 

of  the  R.  S.  (part  2,  ch.  0,  tit.  2,  §  17)  which  denied  to  the  executor 
of  an  executor  authority  to  administer,  as  such,  upon  the  estate  of 
the. first  testator,  etc.,  there  is  now  no  explicit  statute  to  that  effect, 
the  abrogation  of  that  section  was  not  designed  to  effect  any  change 
in  the  law,  as  is  evidenced,  ex.  gr. ,  by  the  preservation  of  R.  S.,  part 
8,  ch.  8,  tit.  8,  §  11,  which  is  of  a  similar  tenor.    Matter  of  AUen,  203. 

6.  The  question  whether  executors  had  exceeded  their  authority  in  the 

exercise  of  a  x>ower  of  sole  contained  in  the  testatrix's  will-Hleter- 
mined.    DdaJUld  v.  Sehuehardt,  435. 

7.  As  to  whether  a  Surrogate  has  power  to  require  executors  to  render,  to 

life  beneficiaries  under  their  testator's  will,  quarter-yearly  statements 
of  their  dealings  with  the  estate,  quaere.    Id. 

8.  Testator,  by  his  wOl,  gave  all  his  estate,  real  and  personal,  in  shares 

of  equal  fifths,  to  his  executors,  in  trust  to  take  possession  of  and  hold 
the  realty,  and  keep  the  personalty  invested,  and  pay  the  net  pro- 
ceeds to  life  beneficiaries,  with  remainder  over;  further  authorizing 
the  executors  ''to  continue  the  business  of  brewing  and  molting, 
which  I  am  now  conducting,  upon  the  same  premises  I  now  occupy 
and  with  the  fixtures  and  personal  property  con- 
nected therewith,  for  such  time  after  my  decease  as  they  shall  think 


INDEX.  691 


most  advantageous  to  my  estate"— the  profits  to  bo  distributed  aa 
above  provided.  The  executors  having,  in  their  discretion,  con- 
tinned  the  business,  a  contest  arose  upon  their  accounting  as  to 
whetlier  sundry  items  were  chargeable  against  income  or  capital. — 
Held,  (1)  That  the  fact  that  the  executors  were  authorized  to  carry  on 
the  business  with  a  part  of  the  property  did  not  interfere  with  their 
final  liability  to  account  for  and  pay  over  its  value,  as  inventoried, 
to  the  beneficiaries  in  remainder.  (2)  That  they  were  bound  to  pro- 
duce an  income  which  should  equal  or  exceed  the  usual  rate 
of  interest,  or,  in  default  thereof,  to  close  the  business.  (8)  That 
expenses  incurred  in  paying  wages  of  operatives,  collecting  ac- 
counts, procuring  discounts,  "  trade  raising,"  for  signs,  and  losses 
owing  to  credits  Justifiably  given  by  the  executors,  and  to  death  or 
deterioration  of  stock  used  in  the  business,  were  chargeable  to 
income,  and  must  be  paid  and  made  good  thereout,  before  the  shares 
therein  of  the  life  beneficiaries  could  be  ascertained.  Daniiat  v. 
Jones,  602. 

9.  An  executor  cannot  be  prosecuted  in  a  Surrogate's  court,  by  a  stranger 

to  the  testator's  estate,  for  the  recovery  of  damages  arising  out  of  trans- 
actions, relating  to  the  estate,  between  the  executor  and  the  claimant. 
Wolfe  V.  Lynch,  610. 

10.  The  law  regards  the  claim  of  an  executor  against  his  testator's 
estate  with  suspicion.    Kydd  v.  JMrympU,  680. 

See  Admission  ;  Appointment  of  Executor  ;  Commissions  ;  CotrN- 
BEii  Fees  ;  Execution  against  Propbrtt,  2,  8,  4,  6  ;  Foreign 
Executor  ;  Genebaij  Guardian,  4 ;  Investments  ;  Judicial 
Settlement  ;  Letters  of  Administration  ;  Personal  Repre- 
sentatives ;  Precatory  Trust  ;  Testamentary  Trustee. 

EXEMPTION. 

The  effect  of  a  domiciliary  exemption  act,  upon  the  chattels  within  the 
purview  thereof,  when  brought  into  this  State— declared.  White  v. 
I^elaon,  205. 

EXPENSES  OP  ADMINISTRATION. 

See  Accounting,  7,  8  ;  Counsel  Fees  ;  Reference  of  Claim  ;  Tem- 
porary Administrator,  1. 

EXPERTS. 
See  Temporary  Administrator,  1 ;  WrrNSsa,  2. 

FALSA  DEMONSTRATIO. 
See  Legacy,  2. 
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PEES.  • 
See  Costs;    Counsel  Fees. 

FINDINGS. 

Section  1028  of  the  Code  of  Civil  Procedure  does  not  apply  to  Surrogates^ 
courts.    DickdY.  Tat€$^22Q, 

FINE. 

See      COITTEMPT. 

FOREIGN  CORPORATION. 

Foreign  corporations  may  take  such  property,  under  wills  executed  by 
persons  domiciled  in  this  State,  as  they  are  empowered  to  acquire  by 
the  laws  of  the  State  of  their  creation.    RUey  y.  Digg9,  184. 

See  COBFOBATION. 

FOREIGN  EXECUTOR. 

Executors  appointed  by  a  court  of  another  State  have  no  authority  to 
prosecute,  in  their  representative  capacity,  a  special  proceeding  in  a 
court  of  this  State.  Their  power  and  authority  cannot  be  exercised 
without  the  geographical  limits  of  the  Slate  wherein  the  same  origi- 
nated; and  the  disability  Is  not  confined  to  the  maintenance  of  a^t<79U. 
So  hdd,  where  executors,  appointed  in  Pennsylvania,  of  a  deceased 
executor  proceeded  to  collect,  in  this  State,  a  claim  alleged  to  exist 
in  favor  of  the  estate  of  their  testator,  against  that  of  the  first  testator, 
represented  by  an  administrator  with  the  will  annexed,  appointed 
here  as  successor  to  claimants'  testator,  by  means  of  a  reference  under 
the  statute.    Stewart  v.  CDanneU^  17. 

FOREIGN  JUDGMENT. 

A.  Judgment  of  absolute  divorce,  rendered  by  a  court  of  another  State  in 
favor  of  the  wife,  upon  allegations  of  cruel  and  inhuman  treatment 
of  herself  and  their  children,  by  the  husband,  both  parties  being  then 
residents  of  that  State,  and  which  awarded  the  custody  of  the  infant 
children  of  the  marriage  to  the  mother  who  subsequently  removed 
with  the  children  to,  and  resided  and  died  within,  this  State,  is  not 
conclusive  upon  the  Surrogate's  court  here,  to  which  application  is 
made  for  the  appointment  of  a  general  guardian  of  one  of  the  child- 
ren, against  the  suitableness  of  the  father  to  receive  such  appoint- 
ment, because  the  question  of  the  custody  of  the  children  was  only 
incidentally  before  the  foreign  court,  and,  at  any  rate,  was  decided 
only  as  between  the  father  and  the  living  mother.  Cfrfffln  v.  San- 
field,  4. 
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FOREIGN  WILL. 
See  C0N8TKUCT10N  OP  Will,  8. 

FRAUD. 

Decedent,  by  the  only  dispositive  clause  of  his  wiU,  gave  all  his  property 
"  unto  my  (his)  wife,  S.,  and  her  heirs  and  assigns  forever."  By  the 
other  clauses,  he  nominated  S.  as  executrix,  authorized  her  to  select 
a  burial  plot,  and  provided  that  only  she  and  himself  should  be 
buried  therein.  On  a  proceeding  instituted  by  S.  for  probate,  it  ap- 
peared that,  when  she  entered  into  the  maniage  relation  with  de- 
cedent, she  was  fully  advised  of  her  incapacity  to  become  his  wife  by 
reason  of  a  prior  and  existing  marriage,  and  that  she  wilfully  and 
fraudulently  kept  decedent  in  ignorance  thereof. — Held,  1.  That  the 
disposition  in  proponent's  favor  was  vitiated  by  the  fraud  and  im- 
position practised  by  her  upon  decedent ;  and,  2.  It  appearing  that, 
but  for  such  fraud  and  deception^  no  part  of  the  alleged  will  would 
have  come  into  existence,  the  entire  instrument  should  be  refused 
probate.     TUbjf  v.  Tilbif,  514. 

See  Gen£BAl  Guardl^k,  13 ;  Lbgacy,  8 ;  Sale  ov  Rbal  Estate,  0. 

GENERAIi  GUARDIAN, 

1.  The  fact  that  the  mother  of  an  infant  whose  father  is  dead  has  remarried 

and  is  living  with  her  second  husband,  furnishes  no  ground  of  objec- 
tion to  her  appointment  as  general  guardian  of  the  person  or  the 
property  of  such  child.    Matter  of  Eermance,  1. 

2.  The  father  of  an  infant  whose  mother  is  dead  is  entitled  to  its  guardian- 

ship, if  he  be  a  suitable  person  ;  the  right,  being  one  of  nature,  should 
be  accorded  to  him  unless  good  cause  is  shown  to  the  contrary.  But 
the  welfare  of  the  infant  is  the  paramount  consideration.  Griffin  v. 
Sarsfldd,  4. 

3.  A  Surrogate's  court  should  take  into  account,  in  designating  a  general 

guardian  for  an  infant  of  tender  years,  the  wishes  of  a  deceas<*d 
mother,  as  indicated  in  an  attempted  testamentary  appointment, 
though  the  latter  be  void  by  reason  of  the  circumstance  that  the 
father  survived  the  mother.    Id, 

4.  A  sole  executor  or  administrator  should,  generally,  not  be  appointed 

guardian  of  the  property  of  infant  beneficiaries  of  his  trust    Id. 

5.  A  maternal  aunt  appointed  general  guardian  of  the  person  and 

property  of  a  motherless  female  infant  aged  three  years,  against 
the  objection  of  its  father,  who  desired  the  appointment,  upon 
proof  of  facts  stated,  including  the  unsuitableness  of  the  latter  for 
the  offloe.    Jd, 
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6.  The  only  authority  conferred  by  the  Code  of  Civil  Procedure,  upon  a 

Surrogate's  court,  to  compel,  at  the  instance  of  any  person,  the 
general  guardian  of  the  property  of  an  infant  to  account,  is  contained 
in  §  2847,  whereby  it  is  provided  that  a  petition  for  such  purpose  may 
be  presented  by  the  ward  after  attaining  majority,  his  executor  or 
administrator,  or  the  guardian's  successor.    Weleh  v.  GaUagJier,  40. 

7.  In  designating  a  guardian  of  an  infant's  person,  the  interest  of  the 

infant  is  to  be  considered  by  the  court,  in  preference  to  the  wishes  of 
those  who  are  desirous  of  the  office.    Smit/i  v.  Smith,  43. 

8.  The  expression,  during  life,  by  the  father  or  mother,  since  deceased, 

of  an  infant,  of  a  wish  as  to  the  guardianship  of  its  person,  should, 
ceteris  paribus,  have  a  preponderating  influence  on  the  Surrogate,  in 
making  an  appointment.    Id, 

9.  An  uncle  or  aunt  of  an  orphan  is,  in  general,  to  be  preferred,  as 

guardian  of  its  person,  to  a  more  remote  relation  or  a  stranger.    Id. 

10.  Where  application  was  made  for  the  appointment  of  a  guardian  of 
the  persons  of  two  orphan  female  infants,  aged  four  and  five  years, 
respectively,  the  court  made  it  a  condition  of  appointing  their  aunt, 
that  they  should  continue  to  reside  at  the  paternal  home — this  appear- 
ing to  be  in  accordance  with  the  parents'  wishes— and  under  the 
care  of  one  who,  by  the  choice  of  the  latter,  had  always  been  their 
nurse.    Id. 

11.  An  application  for  the  appointment  of  a  new  guardian  of  the  property 
of  an  infant  must  be  denied  where  it  is  not  shown  that  any  of  the 
grounds,  specified  in  Code  Civ.  Pro.,  §  2882,  exist  for  the  revocation 
of  the  former  guardian's  letters,  even  though  it  appears  that  it  would 
be  for  the  infant's  l)cst  interests  that  the  person  proposed  should  bo 
invested  with  the  office.    LedwUh  v.  Union  Trust  Co,,  439. 

12.  Under  Code  Civ.  Pro.,  §§2686,  2687,  §2832,  subd.  6.  and  §2833, 
mere  neglect,  on  the  part  of  a  general  guardian  of  an  infant's  prop- 
erty, to  file  the  annual  inventory  and  account  required  by  id.,  §2842, 
is  not  of  itself  good  cause  for  removal ;  a  special  order  should  first  be 

*    entered,  directing  the  filing,  and  disobeyed.    Id, 

18.  The  general  guardian  of  an  infant  having  filed  an  account,  upon  the 
settlement  of  which  a  decree  was  rendered  against  him,  for  a  sum 
thereby  appearing  to  be  due  from  him  to  the  ward,  which  was  not 
satisfied,  and  the  guardian's  successor  having  commenced  an  action 
against  a  surety  in  the  delinquent's  official  bond  to  recover  the 
amount  decreed  to  be  due,  the  defendant  applied  to  the  Surrogate's 
court  to  vacate  the  decree  on  the  ground  of  fraud  perpetrated  on 
him  by  his  principal,  in  charging  himself  with  money  which  he  held 
not  as  guardian  but  as  administrator. — Held,  that  the  fraud,  if  any, 
was  not  imputable  to  the  infant;  that  the  surety  could  not  be  relieved, 
at  the  latter 's  expense,  from  his  obligation  conditioned  that  his  prin- 


INDEX.  695 


cipal  "render  a  just  and  true  account  of  all  money  received  by 
him; "  and  that  the  application  must  be  denied.  Cofbin  v.  Westcott, 
659. 

14  Where  the  general  guardian  of  an  infant  applies  to  the  Surrogate's 
court  in  a  coimty  other  than  that  of  his  appointment,  for  an  order 
directing  the  payment  to  him  of  a  distributive  share  belonging  to  his 
ward,  he  should  furnish  to  that  court  a  certified  copy  of  his  original 
petition  and  of  his  official  bond,  in  order  to  satisfy  the  court  as  to 
the  character  of  the  security  which  he  has  furnished.  A  mere  allega- 
tion that  the  petitioner  has  given  the  bond  required  by  law  is  in- 
sufficient.   Matter  of  Moody,  624. 

See  Ancillaby  Guahdiak;  Disfxtted  Claim,  1;  Foreiok  Judgment; 

GUABDIAN  AD  LiTKM;  I^'FA1IT,  2;  JUDICIAL  SETTLEMENT;  TbSTA- 
MENTABT  GUABDIAN. 

GUARDIAN. 
Bee  Genebal  Guabdian;  Guabdian  ad  Lttem;  Tebtamentabt  Guab- 

DIAN. 

GUARDIAN  AD  LITEM. 

1.  The  only  direct  grant  of  authority  to  a  Surrogate's  court  to  appoint  a 

guardian  ad  litem  for  an  infant  is  contained  in  Code  Civ.  Pro.» 
§§  2527  and  2580,  which  apply  exclusively  to  cases  where  he  has 
been  or  is  to  be  cited,  or  is  already  a  party  to  a  special  proceeding 
therein.    Maiier  of  Watson,  642. 

2.  There  is  no  statutory  provision  requiring  an  infant  to  institutes 

special  proceeding  in  a  Surrogate's  court  by  a  special  guardian.    Id, 

8.  An  infant,  aged  19  years,  residing  in  Vermont,  united  with  her  hus- 
band in  a  petition  to  the  Surrogate's  court,  showing  that  her  mother 
was  dead,  and  her  father  was  living  and  a  resident  of  New  Hamp- 
shire; that  petitioner  was  a  person  interested  in  the  estate  of  her 
maternal  grandfather  who  had  died  in  Paris,  France,  in  1881,  and 
whose  alleged  will  had  been  admitted  to  probate  by  a  decree  of 
said  court  in  1882;  that  the  paper  writing  so  admitted  to  probate  was 
not  the  will  of  said  decedent ;  and  praying  that  the  court  appoint  a 
special  guardian  for  her,  to  enable  her  to  move  to  vacate  the  decree 
admitting  the  same,  and  to  come  in  and  contest  the  probate  thereof . — 
Beid,  that  the  court  was  without  power  in  the  premises ;  that  the  proper 
practice  was  for  the  infant  to  petition  in  her  own  name  for  the  relief 
ultimately  sought  by  her,  whereupon  a  citation  would  issue  to  the 
proper  parties;  upon  the  return  of  which  citation,  it  appearing  that 
petitioner  was  an  infant,  a  special  guardian  would  be  appointed  to 
protect  her  interests  as  a  party  to  a  ponding  proceeding.    Id. 

See  Genebal  Guabdi.ut;  Infant. 
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HEIR. 

1.  The  term  "heirs/*  employed  in  a  will  as  designating  the  suooessors  in 

interest  of  a  legatee,  who  dies  in  testator's  lifetime,  is  to  be  inter- 
preted as  meaning  the  legatee's  next  of  kin.  McGomUek  y.  Burke, 
187. 

2.  The  words  '*  or  his  heirs/'  occurring  in  a  will  after  the  name  of  a 

legatee  or  devisee,  are  words  of  purchase  and  substitution,  and  are 
to  be  distinguished  from  the  words  **  and  his  heirs/'  etc.,  occurring 
in  the  like  connection, — ^the  latter  being  words  of  limitation  and  de- 
scription.   Trtadwell  v.  Montanye,  670. 

IMPLIED  CONTRACT. 

In  the  absence  of  an  agreement  between  the  parties,  the  law  does  not  imply 
a  contract  to  compensate  one  for  board,  lodging  or  nursing,  fur- 
nished at  his  own  house  to  his  parent,  child  or  other  near  relatiTe. 
EdUock  y.  Toller,  206. 

INFANT. 

1.  Section  2846  of  the  Code  of  Ciyil  Procedure,  which  permits  the  Sur- 

rogate to  direct  the  disposition  of  the  infant's  property  for  his  edu- 
cation and  maintenance,  upon  the  application  of  any  person  in  his 
behalf,  does  not  provide  for  the  payment  of  a  debt  already  incurred. 
Welch  y.  Gallagher,  40. 

2.  Code  Civ.  Pro.,  §§2587  and  2746  and  2  H.  S..  01,  §§47-^51,  must  lie 

read  together,  in  order  to  determine  to  whom  is  to  be  paid  the  distribu- 
tive share,  in  an  intestate's  estate,  of  an  infant  for  whom  no  general 
guardian  has  been  appointed.  The  effect  of  these  provisions  is  to 
authorize  the  Surrogate  to  direct  such  a  share  which  has  been  de- 
posited with  a  county  treasurer,  to  be  paid  to  a  general  guardian, 
etc.,  who  has  given  satisfactory  security  for  the  faithful  execution  of 
his  trust    Matter  of  Moody,  624. 

8.  Sections  468-477  of  that  Code,  regulating  the  mode  in  which  infants 
may  bring  and  defend  actions  are  not  applicable  to  Surrogates* 
courts.    MaUer  of  Watson,  642. 

4.  The  origin  and  history  of  th3  practice  of  the  prosecution  of  litigation 
on  the  part  of  an  infant  by  Ms  proehein  am^— traced.     Id, 

INFANT. 

See  Accouwrmo,  11 ;  Aucillabt  Guabdian  ;  Disputed  Claim,  1 ; 
Gei^eiull  Guabdian;  Guabdian  adLiteii;  Pabekt  and  Child; 
Will,  3. 

INSANITY. 
See  Testamentary  Capacity. 
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INTEREST. 

1«  It  is  not  every  trust  proyision  made  by  a  testator,  for  the  application 
of  interest  or  income  to  the  use  of  another,  -which  will  carry  interest 
from  the  former's  death.  Regard  is  to  be  had,  in  each  case,  to  the 
situation  of  the  beneficiaiy,  his  relation  to  the  testator,  the  terms 
of  the  proyision,  and  the  condition  of  the  testator's  estate.  Nahmerm 
y.  Oopdy,  268. 

2.  Testator,  by  his  will,  gave  to  his  executor  $5,000,  in  trust  to  invest 
and  apply  the  income  **for  the  support  and  education  of  my  grand- 
daughter, A.,  until  she  attain  the  age  of  21  years,"  and  then  to  pay  to 
her  the  principal,  with  accrued  interest.  A.,  who  was  an  infant,  had 
always  been  maintained  by  her  father,  who  was  able  and  willing 
to  support  and  educate  her. — Ildd,  that,  by  reason  of  the  peculiai* 
language  of  the  will  (indicated  by  the  italics),  interest  on  the  legacy 
must  be  allowed  from  testator's  death.    Id. 

8.  The  administration  of  decedent's  estate  was  nearly  completed  in 
March,  1876.  In  January,  1878,  the  administrator  deposited  the  cash 
assets,  $1,768.48,  to  his  own  credit  in  his  own  bank,  where  they  rc« 
mained  mingled  with  his  own  funds,  and  drew  no  interest.  Upon  his 
accounting  in  1884. — Hdd,  that  he  was  accountable  for  interest  on 
the  deposit,  whether  he  should  be  deemed  to  have  appropriated  the 
sum  as  conmdssions,  or  to  have  held  it  as  funds  of  the  estate, — in 
the  latter  case,  because  of  his  unreasonable  delay  in  making  an 
advantageous  disposition  thereof ;  but  that,  as  the  amount,  from  its 
size,  ^d  not  invite  favorable  investment,  the  rate  should  be  three 
and  one  half  per  cent.     U,  8,  Trust  Co.  v.  Bizbi/,  494. 

4.  Where  an  administrator  received  moneys  belonging  to  the  estate,  after 
filing  his  account,  and  pending  proceedings  for  the  settlement  there- 
of, it  was, — notwithstanding  delay  in  the  conduct  of  those  proceed 
ings  for  which  he  was  not  specially  responsible. — Held,  that  he 
should  not  be  charged  with  interest  on  the  same,  he  being  justified 
in  keeping  the  same  in  readiness  for  a  response  to  a  demand  for  their 
production.    Id. 

Bee  LiFB  Tenaitt. 

INTEREST  IN  EVENT. 
See  Servicb  of  Citation,  2. 


lATE  ACCOUNT. 

1.  Although  a  contest  over  an  intermediate  account  filed  by  a  testament- 
ary trustee  is  not  expressly  authorized  by  statute,  the  same  may,  in 
a  proper  case,  be  made  the  subject  of  objection  and  inquiry.  Gkukin 
Y.8heehj/,289. 
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2.  But  an  investigation  as  to  alleged  improper  dispoeition,  by  the  trustee, 
of  tlio  trust  property,  and  failure  to  appropriate  inoome  for  the  benefit 
of  a  cestui  que  trust,  should  bo  deferred  until  a  judicial  settlement.  Jd, 

See  ExKcunoK  against  Peopebty,  10. 

INTEKPRETATION  OF  WILL. 
See  GoNSTBUcnoN  op  Will. 

INTERVENTION  OF  PARTIES. 

Under  Code  Civ.  Pro.,  g  2617,  which  provides  that,  in  a  proceeding  to  pro- 
cure probate  of  an  alleged  will   "  any  person,  although  not  cited, 

who  is  named  as  a  devisee  or  legatee in.  any  other 

X>apcr  purporting  to  be  a  wiU  of  the  decedent  may  appear,  and,  at  his 
election,  support  or  oppose  the  application,"  one  claiming  the  right 
to  intervene,  upon  the  ground  specified,  must  show,  either  that  such 
other  paper  was  in  existence  when  decedent  died,  or  that  it  had  been 
previously  lost  or  without  his  procurement  destroyed.  But  declara- 
tions of  the  decedent  are  not  competent  evidence  of  such  existence, 
loss  or  destruction.    HamersUy  v.  Loekman,  524 

Se3  Parties  ;  Probate  op  Will, 
INTESTACY. 

1.  Though  the  law  does  not  favor  partial  intestacy^  a  decedent  may. 

There  is  no  presumption,  where  one  makes  a  will,  that  he  intends  to 
make  a  disposition  of  his  whole  estate  in  a  manner  different  from 
that  in  which  the  law  would  do  it ;  or,  where  the  will  does  not  in 
terms  make  a  complete  disposition,  that  he  has  not  in  mind  the  pro- 
visions of  the  law  as  to  the  undisi>osed  portion.  Carpenter  v.  Cfar- 
penter,  534. 

2.  The  gift,  by  a  will,  of  authority  to  one  nominated  as  executor  to  com- 

promise and  settle  claims,  is  not  evidence  of  an  intent  to  bestow  any 
greater  interest  in  the  estate  than  he  would  have  possessed  by  virtue 
of  the  mere  nomination  to  act  in  the  executorial  capacity.    Id, 

INVENTORY. 

1.  The  inventoiy  of  a  decedent's  estate  is,  upon  the  personal  repre- 

sentatives' accounting,  prima  fade  evidence  of  the  value  thereof,  and 
of  the  items  composing  the  same.    Smiili  v.  OoGamer,  147. 

2.  Under  Code  Civ.  Pro.,  §  1888,  which  provides  that,  in  an  action  or 

special  proceeding  wherein  the  question  in  issue  ia  whether  the  es- 
tate of  a  decedent  has  been  administered,  and  the  inventory  thereof 
i?  given  in  evidence,  "  the  executor  or  administrator  shidl  not  be 
charged  with  a  demand  or  right  of  action,  included  in  the  iayeDXciry, 
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tmless  it  appears  that  tbo  same  has  been  collected,  or  might  have 
been  collected  with  due  diligence/'  the  diligence  reqmred  is  such  as 
a  good  business  man  would  exercise  in  the  management  of  his  own 
property  under  like  circumstances.    Id, 

8.  The  fact  that  the  personal  property  late  of  a  decedent,  and  its  pro- 
ceeds, have  been  disposed  of  does  not  prevent  the  filing  of  an  inven- 
tory thereof.    SUverbrandt  v.  Widmayer,  268. 

4.  Testatrix,  by  her  will,  declared  it  to  be  her  "will  and  desire  "  that 
her  executor  should,  upon  her  decease,  cause  to  be  made  an 
faiventory  of  all  her  real  and  personal  estate,  and  of  all  debts  and 
outstanding  liens,  and  than  appraise  the  net  value  of  the  estate, 
which  appraisement  should  be  final  and  conclusive  against  her  heirs, 
representatives  and  legatees,  **  and  for  which  amount  alone  shall  he 
hereafter  be,  in  any  way,  liable  or  bound  to  respond." — Ileld, 
that  this  was  to  be  distinguished  from  the  statutory  inventory  which 
the  Surrogate  may  compel  to  be  filed ;  that  the  executor  could  obey 
or  disobey,  at  pleasure,  these  instructions  of  the  will ;  and  that  the 
Surrogate  ought  not  to  enforce  a  compliance  therewith  at  the  in- 
stance of  persons  interested  in  the  estate,  except  so  far  as  related  to 
the  inventory  of  the  personalty  required  by  statute.  Brainerd  v. 
mrdaall,  381. 

6.  Under  Code  Civ,  Pro.,  g  8715— permitting  a  creditor 

to  present  to  the  Surrogate's  court  proof,  by  affidavit,  that  an  execu- 
tor has  failed  to  return  an  inventory  within  the  prescribed  time,  and 
directing  the  Surrogate,  if  satisScd  of  the  default,  to  make  an  order 
compelling  the  return — an  alleged  creditor,  whoso  claim  is  disputed, 
is  entitled  to  the  order,  although  the  issue*  as  to  the  indebtedness  ol 
the  estate  is  one  which  the  Surrogate's  court  has  no  Juiisdiction  to 
determine.    Oreamer  v.  WdUer,  851. 

INVESTMENTS. 

1.  Bonds  of  a  horse-railroad  company,  secured  by  a  mortgage  upon  its 

tracks,  are  not  such  real  estate  security  as  will  authorize  trustees  to 
invest  trust  funds  therein.    Judd  v.  Wa/mer,  104. 

2.  Upon  an  accounting  by  executors  and  testamentary  trustees,  it  ap- 

peared that,  of  a  fund  in  their  hands  to  provide  for  certain  trusts 
under  testator's  will,  a  portion,  viz. :  $18,000,  consisted  of  the  bonds 
of  certain  city  horse  railroad  companies,  bearing  seven  per  cent,  in- 
terest, and  mainly  secured  by  a  mortgage  upon  their  tracks,  includ- 
ing right  of  way,  the  larger  portion  of  which  bonds  had  been  held 
by  testator  at  the  time  of  his  death,  eleven  years  since.  During  this 
period  the  bonds  had  increased  in  value,  and  a  majority  of  the  X)er- 
sons  interested  had  signed  a  written  request  to  the  trustees  to  retain 
them  as  investments.  Objection,  however,  having  been  made  by 
other  parties,  it  was — Eeld,  that  the  bonds  were  not  such  securities  as 
Would  justify  the  trustees  in  holding  them,  or  protect  them  in  case  of 
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loss;  that,  in  yiew  of  the  request  mentioned,  the  court  would  not  di- 
rect their  conversion,  except  as  to  the  persons  not  joining  in  such 
request;  and  that,  to  the  extent  of  the  shares  of  those  persons,  such 
trustees  should  be  directed  to  convert,  and  invest  the  proceeds  in  such 
permanent  securities  as  are  recognized  bylaw  as  proper  ones  in  which 
to  invest  trust  funds.    Id, 

8.  Testatrix,  by  her  will,  gave  all  her  property,  real  and  personal,  with 
certain  exceptions,  to  her  executors,  in  trust  to  apply  the  net  income, 
in  specified  proix^rtions,  to  the  use  of  her  husband,  S.,  and  others, 
during  the  life  of  S.,  and  from  and  after  his  death,  devised  and  be- 
queathed one  undivided  fifth  of  the  property  to  a  daughter,  L.,  abso- 
lutely, for  her  boIc  and  separate  use.  She  also  gave  to  her  executors 
power  "to  grant,  bargain,  sell  and  assign,  transfer,  and  convey,  by 
way  of  sale,  partition,  release,  or  exchange,  all  or  any  of  my  real 
estate,  or  any  part  or  parts  thereof,  or  any  reinvestments  or  substitu- 
tions thereof,"  eta  The  executors  having,  during  the  life  of  S.,  lent 
to  L.  $20,000  upon  the  security  of  her  interest  in  the  estate,  it  was 
objected,  upon  their  accounting,  that  the  loan  was  an  advance  made, 
without  authority,  to  L.  on  account  of  her  interest — Held,  that 
L.  had  a  vested  future  estate,  within  the  meaning  of  R  8., 
part  2,  ch.  1,  tit.  3,  §  13,  which  was  therefore,  under  id.,  §  35, 
"alienabloin  the  same  manner  as  estates  in  possession  ;"  that  the 
transaction  was  lawful,  the  loan  being  a  proper  investment;  and  that 
this  conclusion  was  not  aUccted  by  the  fact  that  L.  was  named  as  an 
executrix  in  the  will,  she  having  never  qualified.  Dek^fiM  v.  8ehu- 
eliardt,  435. 

4.  An  executor  has  no  right  to  invest  moneys  of  the  estate  in  personal 
securities.  If  he  does,  and  a  loss  occur,  he  must  bear  it,  together 
with  the  cost  of  any  litigation  instituted  by  him  in  order  to  realize. 
Lefffoer  v.  Hasbrouck,  567. 

6.  Testatrix,  by  her  will,  directed  the  executor  "  to  keep  invested  "  the 
sum  of  $1,000,  and  pay  the  interest  accruing  thereon  to  one  for  life, 
with  remainder  over.  The  executor  lent  $500  on  the  note  of  B.  and 
J.,  who  were  the  owners  of  valuable  realty  and  considered  perfectly 
responsible,  but  who  afterwards  failed,  the  note  becoming  worthless. 
There  was  no  question  as  to  the  good  faith  of  the  investment — ndd, 
that  the  executor  could  not  turn  over  the  note  to  the  legatee  in  re- 
mainder, as  an  investment  made  for  his  benefit,  but  must  x>sy  him 
the  amount    Id. 

See  ExKOUTOBS  aitd  Admikistratobs,  1,  2  ;   Life  Tenant  ;  Bevoca- 
TioN  OF  Letters,  8;  Tisstamentabt  Tbubixe,  6. 

JUDGMENT. 
See   DsGBEB ;    Executioit   AGAmsT   Profertt,   1,    2,  3 ;    FoREiosr 

Judghent. 
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JUDICIAL  SETTLEMENT. 

1.  The  provision  of  Code  Civ.  Pro.,  §  2726,  that  "upon  the  presenta- 

tion of  such  a  petition  "  as  is  therein  described,  **  a  citation  must  be 
issued  accordingly/'  implies  that  the  citation  should  follow  the 
prayer  of  the  petition,  i.  e,,  direct  the  party  cited  to  show  cause 
"why  he  should  not  render  and  settle  his  account/'  or  why  he 
should  not  file  his  account  for  "judicial  settlement."  Sehlegd  v. 
Wincka,  232. 

2.  Where  an  executor  files  an  account  in  obedience  to  a  citation,  issued 

at  the  instance  of  a  creditor,  and  requiring  him  to  show  cause  why  he 
should  not  "render  an  account  of  his  pitxseedings,"  the  same  is  not 
in  a  condition  to  be  judicially  settled.    Id, 

8.  A  Surrogate  may  issue  the* 'supplemental  citation"  specified  in  Code 
Civ.  Pro.,  §  2727,  only  "upon  the  return  of  a  citation  issued  as  pre- 
scribed in  "  id.,  §  2726,  t.  e,,  one  calling  for  a  judicial  settlement  of 
an  account.    2d. 

4.  A  judicial  settlement  of  the  account  of  an  executor,  etc,  can  be  had 
in  either  of  only  two  ways:  (1)  upon  petition  of  a  creditor  or  person 
interested,  under  Code  Civ.  Pro.,  §  2726,  or  (2)  upon  a  petition  by 
the  accounting  party,  under  id.,  §  2729.    Id. 

6.  A  formal  order  need  not  be  entered  granting  a  creditor's  petition  for 
the  judicial  settlement  of  the  account  of  an  executor,  etc.,  where,  in 
response  to  the  citation,  the  latter  files  his  account.    Id. 

See  JuBiSDiCTioN,  4. 
JURISDICTION. 

1.  A  Surrogate's  court  has  no  jurisdiction  to  determine  the  validity  of  a 

purchase  made,  in  her  individual  name,  by  one  who  is  administratrix 
of  the  estate  of  a  decedent,  which  it  is  contended  should  enure  to 
the  benefit  of  his  creditors,  where  a  receiver  of  his  property  had  been 
appointed  by  the  Supremo  Court  during  his  lifetime,  in  whom  the 
rights,  if  any,  accruing  upon  such  transaction  must  have  vested;  nor 
compel  her  to  account  for  the  property  purchased,  or  the  proceeds  of 
a  sale  thereof.    Fsier$y»  Oarr,  22. 

2.  A  Japanese  folding  chair  is  equivalent  to  a  family  bible  and  a  pair  of 

ear  rings,  as  a  foundation  for  the  jurisdiction  of  a  Surrogate's  court 
to  take  the  proof  of  the  will  of  a  decedent,  where  the  same  depends 
upon  the  existence  of  i>er8onal  property  within  his  county.  WJtite  v. 
I^^elson,  265. 

8.  A  Surrogate's  jurisdiction  to  take  the  proof  of  the  will  of  a  non-resi- 
dent decedent,  depending,  under  Code  Civ.  Pro.,  §  2476,  subd.  8, 
upon  the  existence  of  "  personal  property"  and  not  '*  assets,"  in  his 
county,  the  presence  of  a  chattel  which,  by  2  R.  S.,  83,  §  9,  is  de- 
clared not  be  assets,  and  is  to  be  set  apart  for  the  family,  is  sufficient 
to  satisfy  the  requirements  of  the  first  mentioned  statute.    Id. 
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4.  A  Surrogate's  court  has  no  Jnrifldiction  to  judicially  settle  the  account 

of  an  executor,  as  such,  upon  the  petition  of  his  executor  or  admin- 
istrator.   Bunnell  t.  Banney,  827. 

5.  Such  a  special  proceeding  Is  not  within  the  purview  of  §  2006  of  the 

Code  of  Civil  Procedure,  which  provides  for  an  accounting  by  an  ex- 
ecutor or  administrator  of  one  who  occupied  that  relation  to  another, 
only  as  to  assets  of  the  first  decedent  which  have  come  into  the  hands 
of  the  representative  of  the  second,  and  only  at  the  instance  of  a  cred- 
itor of,  or  person  interested  in,  the  estate  of  the  first  decedent,  or  a 
successor  or  survivor  of  the  representatives  of  the  latter.    Id. 

Q.  A  Surrogate's  court,  upon  dismissing  a  proceeding  for  want  of  juri.«. 
diction  of  the  subject-matter,  cannot  award  costs  against  the  defeated 
party.    Id. 

7.  The  somewhat  ambiguous  delegation  of  authority,  contained  in  Code 

Civ.  Pro.,  §  2481,  subd.  11,  to  a  Suirogate,  "to proceed  in  all  matters 
subject  to  the  cognizance  of  his  court  according  to  the  course  and 
practice  of  a  court  having,  by  common  law,  jurisdiction  of  such 
matters,"  being  limited  by  the  exception  of  cases  where  "  otherwise 
prescribed  by  statute,"  cannot  be  invoked  to  sustain  him  in  proceed- 
ing as  provided  in  any  sections  of  that  Code,  the  applicability  of 
which  to  his  court  is  negatived  by  id.,  §  3847.     Nden  v.  Bows,  489. 

8.  In  subdivision  11  of  §  2481  of  the  Code  of  Civil  Procedure,  which 

confers  power  upon  a  Surrogate  **  with  respect  to  any  matter  not  ex- 
pressly prorided  for  in  the  foregoing  subdivisions  of  this  section,  to 
proceed,  in  all  matters  sul^eet  to  ihs  cognizance  of  his  courts  according 
to  the  Qourse  and  practice  of  a  court,  having,  by  the  common  law, 
jurisdiction,  of  such  matters,  except  as  otherwise  prescribed  by 
statute;  and  to  exercise  such  incidental  powers  as  are  necessaxy  to 
carry  into  effect  the  powers  expressly  conferred," — the  italicized  words 
mean  ''  in  all  matters  made,  by  express  provision  of  statute,  subject 
to  the  cognizance  of  his  court,"    Ebes  v.  Edlsey,  577. 

9.  The  limitations  imposed  upon  a  Surrogate's  court  by  the  circum- 

stance that  it  is  a  creature  of  statute  and  not  a  court  of  general  juris- 
diction— declared.     Wolfe  v.  Lynch,  610. 

10.  The  maxim  "  bonijudieis  est  ctmpUare  jurisdiedonem  "  is  one  of  Chan- 
eery  courts,  and  inapplicable  to  courts,  like  that  of  a  Surrogate,  of 
limited  statutory  powers ;  it  has  reference  to  a  judge's  action  upon  the 
merits  or  justice  of  a  case;  and  justifies  no  judge  in  exceeding  the 
limits  of  his  jurisdiction.    Matter  of  Watson,  642. 

See  Anoillakt  Lettebs,  2  ;    Appeal  ;  Apfsabakge  ;    Decrke,  4 ; 

Disputed  Claim,  1;  Exbcctobs  an©  ADiiiKisTBATOBd,  1,  9  ;  Pay- 

HENT  OF  LBaACT,2;  Salb  OF  Real  Estatb,  9;  Tbstamesitabt 
Trustee,  1. 
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LAPSE. 

1.  The  section  of  the  Revised  Statutes  (2  R  S.,  66,  §  63;  8  Banks,  tthed., 

2287),  wUch  provides  that — "whenever  any  estate,  real  or  personal, 
shall  be  devised  or  bequeathed  to  a  child  or  other  descendant  of  the 
testator,  aud  such  legatee  or  devisee  shall  die  during  the  lifetime  of 
the  testator,  leaviog  a  child  or  other  descendant  who  shall  survive 
such  testator,  such  devise  or  legacy  shall  not  lapse,  but  the  property 
so  devised  or  bequeathed  shall  vest  in  the  surviving  child  or  other 
descendant  of  the  legatee  or  devisee,  as  if  such  legatee  or  devisee  had 
survived  the  testator  and  had  died  intestate  " — ^was  enacted  for  the 
benefit  of  the  descendants  of  the  deceased  legatee  or  devisee  ;  under 
it,  they  take,  as  new  or  substituted  legatees  or  devisees,  directly  from 
the  testator,  and  not  through,  or  by  way  of  representation  of  their 
deceased  parent  or  intermediate  ancestor.     Tattle  v.  TuiUey  48. 

2.  The  final  clause  of  that  section,  ''as  if  such  legatee  or  devisee  had 

survived  the  testator  and  had  died  intestate,"  docs  not  qualify  the 
meaning  of  what  precedes,  but  is  merely  explanatory  of  the  quality 
and  character  of  the  title  vesting  in  the  descendants.    Id, 

8.  Title  to  a  legacy  in  such  a  case  vesting,  by  force  of  the  statute,  im- 
mediately upon  the  death  of  the  testator,  in  the  descendant  of  the 
deceased  legatee,  the  executor  cannot  deduct  therefrom  the  amount 
of  a  debt,  which  the  deceased  legatee  owed  to  the  testator.    Id, 

4.  The  English  statute  (1  Vict.,  ch.  26,  g  33)  and  those  of  certain  other 

States,  in  pari  ftiateria,  and  decisions  thereunder, — compared  and  re- 
viewed.   Id, 

5.  It  is  not  the  policy  of  the  courts  to  strain  after  a  construction  of  a  wlU 

which  will  prevent  a  legacy  from  lapsing.  TreadioeU  v.  MowUtnye, 
670. 

m 

See  Legacy. 

LEGACY. 

1.  A  pecuniary  bequest  to  one  for  life,  with  power  to  him  to  dispose  of 

the  same  by  will  among  specified  persons,  accompanied  with  a  be- 
quest over,  in  default  of  such  a  disposition,  does  not  come  within  the 
rule — that  a  bequest  over  of  what  shall  remain,  or  be  left,  of  a  legacy, 
upon  the  death  of  a  first  legatee,  is  void  for  uncertainty.  Can/dler  v. 
Candler,  124. 

2.  Testator's  will  contained  a  legacy  to  the  "church  of  the  Holy  Re- 

deemer in  Third  street."  It  appeared  that  there  was  a  church  edifice 
in  that  street,  known  by  that  name,  to  which  testator  referred,  owned 
and  conducted  by  a  corporation  entitled  the  "Missionary  Society  of 
the  Most  Holy  Redeemer  in  the  State  of  New  York,"  having  for  its 
objects  religious  instruction  of  the  poor,  etc.,  and  empowered  to  take 
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devisen  and  bequests,  and  to  "possess  and  conduct  churches." — HM, 
that  the  false  demonstration  should  not  be  permitted  to  defeat  testa- 
tor's purpose  ;  and  that  this  corporation  took  the  legacy  in  question* 
nOey  V.  Digg9, 184. 

8.  While,  ordinarily,  a  false  reason  given  for  a  legacy  will  not,  of  itself, 
serve  to  destroy  it,  the  rule  is  otherwise  where  any  fraud  has  been 
practised,  from  which  it  may  be  presumed  that  the  provision  would 
not  have  been  made  if  the  testator  had  known  of  the  fraud.  2ir9y  v. 
TiXby,  514. 

4.  Testator's  will  contained  the   following  legacy:    "To  my  grand- 

daughter, J.  B.  C.  her  heirs,  $500."  The  legatee  died  before  testator, 
leaving  no  child  or  other  descendant,  her  surviving.  Her  next  of  kin 
claimed  the  legacy,  contending  that  the  court  had  the  power  to,  and 
to  prevent  a  lapse  should,  interpolate  the  word  "or"  after  the  name 
of  tfio  legatee.  There  was  no  indication,  elsewhere  in  the  will,  of  an 
intent  to  substitute  any  x)erson  in  place  of  the  legatee,  in  case  of  her 
death. — Ildd,  that  the  disjunctive  could  not  be  supplied  ;  that  the 
words  "her  heirs"  were  words  of  limitation  and  not  of  purcha^; 
and  that  the  legacy  lapsed.     Treadwdl  v.  Montanye,  570. 

5.  Testatrix,  by  her  will,  after  bequeathing  her  piano,  bedroom  furniture, 

a  portrait,  etc.,  gave  and  devised  by  the  fourth  clause,  to  P.  the 
house  in  which  she  resided,  "  and  also  the  following  x>ersonal  prox>- 
crty  and  furniture  therein,"  enumerating  an  armchair,. looking  glass, 
mantel  ornaments,  etc.,  "and  all  my  household  furniture  and  ef- 
fects not  hereinbefore  specifically  bequeathed :"  and,  finally,  gave  all 
the  rest  and  residue  of  the  estate  to  T.  and  two  others,  in  equal 
shares.  The  executor  delivered  to  P.,  under  the  fourth  clause,  a 
pocketbook,  a  diamond  stud,  a  gold  thimble,  and  other  articles  ^us- 
dem  generis,  of  which  T.  claimed  a  share,  under  the  residuary  clauset 
^Held,  that  P.  was  entitled  thereto.     Tighe  y.  JHeUon,  68S. 

See  FILA.UD  •  Intebest,  2  ;  Lapse  ;  Paymeztt  of  Legacy. 

LETTERS  OF  ADMINISTRATION. 

1.  In  the  absence  of  a  claim  by  a  foreign  domiciliary  executor  or  ad- 

ministrator, letters  of  administration  with  the  will  of  his  decedent 
annexed  may,  under  the  Code  of  Civil  Procedure  as  formerly,  be 
granted  in  conformity  to  the  proyisions  of  our  laws  as  to  domestic 
administration.    Hendrickson  v.  LaM,  403. 

2.  The  will  of  the  decedent  was  a  foreign  one,  proved  in  California 

under  such  circumstances  as  to  entitle  it  to  be  recorded  under  Code 
Civ.  Pro.,  §  2C95.  It  was  so  recorded.  Unadministcred  assets 
existed  in  New  York  county.    A  renunciation  by  the  foreign  execa- 
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ton  was  filed  with  the  Surrogate.  The  widow  and  legatee  of  dece- 
dent, haying  asked,  in  her  capacity  as  such,  to  be  appointed  ancillary 
administratrix  with  the  will  annexed,  without  alleging  any  indebted- 
ness of  decedent  to  creditors  in  this  State,  received,  in  her  capacity 
as  widow  and  legatee,  letters  of  administration  with  the  will  annexed, 
in  the  ordinary  form  of  local  or  domiciliary  letters,  except  that  they 
were  stated  to  be  issued  upon  an  exemplified  copy  of  the  will  and  the 
renunciation  of  the  executors. — Held,  that  such  letters  were  principal 
and  not  ancillary  in  their  character ;  and  conferred  authority  upon 
the  recipient  to  institute  a  special  proceeding  for  the  disposition  of 
decedent's  real  property,  under  Code  Civ.  Pro.,  ch.  18,  tit  6.    Id. 

See  ADHLtnsTRAToii  wrrn  Will  Annexed  ;   Anczllabt  Lbttebs  ; 
Letters  Testamentaby  ;  Revocation  op  Lbttebs. 

LETTERS  TESTAMENTARY. 

Letters  testamentary  issue  only  out  of  a  Surrogate's  court,  and  the  stat- 
utes clothe  that  tribunal  alone  with  the  power  to  revoke  the  same  ; 
and  x)oint  out  the  mode  of  its  exercise.    Hood  v.  Hood,  583. 

See  Ancillabt  Lettebs  ;  Lettebs  of  Adhinistbation  ;  Revoca- 
tion OF  Lettebs. 

LIEN. 
See  Attobnuts  and  Cottnsellobs,  3. 

LIFE  ESTATE. 

1.  Testatrix,  by  her  will,  gave  to  her  daughter,  C,  one  fourth  of  the 

residuary  proceeds  of  the  conversion  of  her  estate,  "to  have  and  to 

hold  for  her  separate  use  (funn^  A^  naturalise 

and  to  be  disposed  of  by  her  at  her  death  among  her  lawful  issue  in 
such  proportions  as  she  shall  direct  and  appoint  But  if  she  shall 
die  without  making  such  appropriation,  then  I  direct  the  same  to  bo 
divided  among  such  issue,  in  the  same  proportions  as  if  it  had  been 
her  property  at  the  time  of  her  death/'  C.  contended  that  the  gift 
to  her  was  absolute. — Udd,  that  the  will  created  a  valid  remainder  in 
the  fund,  in  favor  of  C.*3  issue,  subject  to  a  power  to  C.  to  appor- 
tion the  same  among  such  issue,  at  her  volition.  Candler  v.  Candler, 
124. 

2.  Where  a  will  directed  the  executors  to  keep  realty,  the  rents  of  which 

were  given  to  beneficiaries  for  life,  in  proper  and  suitable  repair « — 
ndd^  that  permanent  improvements,  beyond  wliat  the  will  contem- 
plated, would  be  properly  chargeable  to  the  corpus  of  the  estate, — 
the  cose  not  being  one  for  apportionment  between  life  tenants  and 
remaindermen,  since  the  life  beneficiaries  were  merely  legatees  of 
the  rents,  issues  and  profita    Dannat  v.  JoTies,  002. 

Vol.  ti.— 45. 
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8.  When  a  life  bcneficiaiy  under  a  will  is  entitled  to  the  actual  custody 
of  a  fund  bequeathed,  to  be  held  in  trust  for  the  remainderman — 
determined.    Matter  of  Weppder,  C26. 

See  Commissions,  2 ;  LsaAcr,  1  ;  Life  Tenaitt  ;  SnsFKiffBioir  of 
OwsEXSBXFf  2  ;  Testamentaiiy  Tbuszeb,  8 ;  Will,  10,  11. 

LIFE  TENANT. 

Testator,  bj  his  will,  gave  to  his  executors  a  fall  power  of  sale  and  con- 
version, and  directed  the  residue  of  his  estate,  after  payment  of  debts, 
legacies,  etc.,  to  be  divided  into  three  equal  parts  or  shares  ;  one  of 
which  he  ordered  his  executors  to  distribute  equally  among  eleven 
nephews  and  nieces  ;  and  each  of  the  others  of  which  he  gavo  to  said 
executors  as  trustees  for  a  sister,  for  life,  with  respective  remainders 
to  the  same  nephews  and  nieces,  in  equal  shares.  The  trustees  were 
directed  to  invest  and  rc-invest  the  personal  estate,  in  such  manner 
as  they  deemed  best,  either  in  the  bonds  or  stocks  of  the  U.  S.,  or  in 
those  of  the  State  of  New  York,  or  in  other  specified  modes.  They 
accordingly  purchased  U.  S.  5  per  cent,  bonds,  extended  at  tho 
pleasure  of  the  government,  at  a  premium,  on  account  of  the  two 
trusts  created  by  the  residuary  clause  of  the  will,  of  the  par  value 
of  $467,000,  through  a  broker  to  whom  they  paid  commissions  to  tho 
amount  of  $583.  These  bonds  were  soon  afterwards  called,  and  paid 
with  interest  to  a  date  subsequent  to  tho  date  of  payment ;  whereby 
there  resulted  an  accretion  of  interest,  in  the  nature  of  a  bonus,  and 
the  disappearance  of  the  premium  above  the  par  value  of  the  princi- 
pal— ndd,  1.  That  the  broker's  commissions  were  a  lawful  expen- 
diture and  a  charge  X>n  the  principal  of  the  particular  fund  on  ac- 
count of  which  they  were  incurred.  2.  That  the  excess  of  interest 
received  on  redemption  of  the  bonds  must  be  credited  to  principal 
and  not  to  income.  8.  That  the  loss  of  premium,  resulting  from  the 
redemption  must  be  borne  by  the  principal,  and  not  by  the  income. 
WhUtemorey,  Bcektnan,  275. 

See  Life  Estate. 

LIMITATION. 
See  Statute  of  Limitations. 

LOST  WILL. 

liaeems,  that,  in  spite  of  Code  Civ.  Pro.,  §§  1865,  2C21,  which  prescribe 
the  prerequisites  to  the  procurement  of  a  judgment  or  decree  estab- 
lishing a  lost  or  destroyed  will,  the  existence  of  a  clause  in  an  instru- 
ment later  than  one  propounded  as  a  decedent's  will,  and  revoking 
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the  latter,  may  be  lawfully  proved  by  the  testimony  of  a  single  wit- 
ness.    CoUigan  v.  MeKeman,  421. 

MENTAL  CAPACITY. 
See  Testamentary  Capacity. 

MINOR 
See  Infant. 

MORTGAGE. 

Testator  died  owing  n  balance  of  the  principal  of  a  bond  secured  by  mort- 
gage upon  lands  which,  by  his  will,  he  gave  to  his  executor  power  to 
sell,  the  proceeds  to  bo  divided  among  Ihis  children. — Held,  that  the 
mortgage  should  be  paid  out  of  the  proceeds  of  the  sale  of  the  land 
incumbered  thereby,  and  not  out  of  personalty  as  to  which  deoedent 
had  died  intestate.    BaxjuihfvM  v.  BauchfusB,  271. 

• 

See  Ademption,  1 ;  Sale  op  Heal  Estate;  Testambntaky  Trustee,  7. 

MORTUARY  MONUMENT. 
See  Oharitablb  Bequests,  4. 

MOTION. 
See  Costs,  1. 

MUTUAL  ACCOUNT 
See  Account,  2. 

NEW  TRIAL. 
See  EviDENCB,  1 

NEXT  OF  KIN. 
See  Heir  ;  Personal  Representativeb. 

NOTICE, 
See  Deposition,  3. 

OBJECTIONS. 

1.  There  is  no  statutory  requirement,  or  general  rule,  necessitating  the 
filing  of  specific  objections  by  a  party  contesting  an  account.     Thomp- 
'     9on  V.  MUtf  VSL 
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2.  Under  the  rule  adopted  in  New  York  ooimty,  pnrsiiant  to  Code  Cit. 
Pro.,  §  2583,  directing  a  contestant  to  flle  "  gpecific  objections/'-— in 
determining  whether  objections  filed  are  aulflciantly  specific,  regard 
should  be  had  to  the  particalar  circuiustauces  of  the  case,  and  to  the 
facilities  afforded  contestant  for  compliance  -with  the  terms  of  the 
rule.    Id. 

8.  It  is  no  ground  for  overruling  objections  to  an  account  that  a  copy  of 
the  objections  has  not  been  served  uiK>n  the  attorney  for  the  account- 
ing party,  where  the  same  have  been  filed,  and  objector's  counsel  has 
been  heard  without  opposition  before  the  referee  to  whom  the  ac- 
count was  referred.    JoumauU  v.  Ferris,  820. 

See  Exceptions  ;  Intermediate  Account,  1  ;  VERrpiCATioN,  1. 

OFFICIAL  BOND. 

1.  Code  Civ.  Pro.,  §2600,  which  permits  a  surety  in  the  official  bond 

of  an  administrator,  executor,  etc.,  to  apply  for  a  release  from  re- 
ponsibility  for  future  breaches,  does  not  apply  to  a  bond  executed  in 
1878.    J5lUH)k  y.  Hoddard,  201. 

2.  It  seems,  however,  that  this  and  the  next  section  effect  no  substantial 

alteration  in  the  pro-existing  law,  contained  in  L.  1837,  ch.  460,  and 
its  amendments.    Id, 

8.  Where  a  surety  in  the  official  bond  of  an  administrator  filed  a  petition 
to  be  released  from  responsibility  for  future  breaches  of  the  condi- 
tion thereof  ;  and  one  of  decedent's  next  of  kin  filed  a  petition  pray- 
ing that  the  administrator  be  comx>elled  to  give  a  new  bond  ;  both 
of  which  petitions  were  made  the  basis  of  an  order  to  show  cause 
why  the  respective  prayers  should  not  be  granted,  and  why  the  co- 
surety should  not  appear  and  justify,  and  why  the  administrator 
should  not  be  removed,  etc., — ffeld,  that  the  matters  affected  by  the 
two  petitions  were  regulated,  respectively,  by  Code  Civ.  Pro.,  §  2600, 
and  id.,  §  2597;  that  the  proceedings  under  these  sections  could  not 
be  blended;  and  that,  for  n  violation  of  this  rule,  the  applications  in 
question  must  bo  dismissed.    Biek  v.  Murphy,  251. 

4  The  death  of  a  surety  on  an  executor's  official  bond  does  not  relieve 
the  surety *s  estate  from  liability  for  a  subsequent  default  of  the 
executor  in  the  management  of  his  decedent's  estate.  Stevens  v. 
Stefoens,  469. 

5.  There  is  no  provision  of  statute  requiring  the  renewal  of  an  executor's 

official  bond,  upon  the  death  of  a  surety  therein,  the  death  not  being 
a  removal  from  the  State,  within  the  meaning  of  Code  Civ.  Pro., 
§  2597,  which  provides  for  a  renewal  in  the  event  of  such  a  re- 
moval.   Id. 

6.  A  surety  in  the  official  bond  of  a  general  guardian  of  an  infant's  prop- 

erty, having  no  right  to  compel  an  accounting  on  the  part  of  his 
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principal  nor  to  be  cited  upon  the  latter'sacconiiting  (Code  Civ.  Pro., 
gg  3847-2850),  has  no  standing  as  a  petitioner  to  open  a  decree  settling 
on  account  rendered,  on  the  ground  of  an  error  therein  which 
redounds  to  his  disadvantage.  In  this  respect,  he  is  differently  situated 
from  a  surety  in  the  official  bond  of  an  executor  or  administrator, 
who  may  call  his  principal  to  account  under  Code  Civ.  Pro.,  §  2726. 
8mah  V.  Lusk,  5d5. 

See  Ancillaby  Lettebs,  L 

ONUS  PROBANDL 
See  Acooxxnthtq,  7;  CoxmsssL  Fees,  8,  5;  Probate  ofWill^  9. 

PARENT  AND  CHILD. 

1.  A  married  woman  is  not  liable  during  the  lifetime  of  her  husband,  for 

the  support  or  education  of  an  infant  child  of  the  marriage.  The 
obligation  to  support  an  infant  child  is  by  virtue  of  the  common  law, 
and  rests  only  upon  the  father.  Where  the  infant  has  property,  even 
his  obligation  has  in  practice  become  considerably  relaxed.  Gladding 
V.  FoUett,  68. 

2.  Authorities  in  Tesx)ect  to  the  question  of  a  judicial  allowance,  to  the 

parent  of  a  child  having  an  estate,  out  of  the  same,  for  the  mainte- 
nance and  education  of  the  latter— collated.    Id, 

See  Accounting,  11  ;  Implied  Contract. 

PARTIES. 

1.  After  decedent's  will,  which  directed  the  distribution  of  sundry  lega- 

cies to  persons  named  in  "  three  memorandums  left  with  this  will  for 
the  (executors')  guidance,"  had  been  proved,  a  petition  was  presented 
asking  that  those  memoranda  be  admitted  to  probate,  as  constituting 
a  necessary  and  important  part  of  the  will.  More  than  one  hundred 
legatees  were  designated  in  those  memoranda.  A  question  having 
arisen  as  to  who  were  entitled  to  be  cited  on  the  supplementary  ap- 
plication for  probate, — Held,  that  this  question  should  be  treated  pre- 
cisely as  if  it  had  arisen  when  the  will  already  proved  was  offered, 
and  that  the  beneficiaries  designated  in  the  memoranda  were  not  en- 
titled to  citation,  under  the  provisions  of  Code  Civ.  Pro.,  §2615. 
Dyer  v.  JErving,  160. 

2.  IC  seems,  that  the  persons  so  designated  might  intervene,  under  Code 

Civ.  Pro.,  §  2617,  and  make  themselves  parties  to  the  proceedings 
for  probate  of  the  memoranda.    Id, 
8.   The  acknowledged  personal  representative  of  a  deceased  party  to  a 
special  proceeding  in  a  Surrogate's  court  should  be  allowed,  on  appli- 
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cation,  to  intenrene  therein  as  his  decedent's  Bucceasor.  Merriii  v. 
Jackton,  214. 

4.  Ab  to  how  far  a  detennination  of  a  Surrogate's  court  is  binding  on  a 

deceased  party's  representatlye  who  is  not  made  a  party  to  the  pro- 
ceedings,— qwfBre,    Id,  ^ 

5.  The  provision  of  Code  Civ.  Pro.,  g  452,  as  to  introducing  new  parties 

to  a  pending  action,  and  id.,  g  756,  as  to  proceedings  upon  a  transfer 
of  interest  by  a  party  thereto,  have  no  application  to  proceedings  in 
a  Surrogate's  court    TUden  v.  Dows,  489. 

6.  Whether  a  Surrogate  has  discretionary  x>ower,  independently  of  the 

Code  of  Civil  Procedure,  to  direct  the  substitution  of  an  assignee  of 
the  interest  of  a  party  to  a  proceeding  pending  before  him,  in  place 
of  his  assignor, — quoere.    Id, 

See  AcKNowLKDQEMENT  ;  Infant,  3,  4 ;  Intkrvkntion  of  Pabtieb. 

PAYMENT  OP  DEBTS. 
See  luPAirr,  1 ;  Lapse,  3  ;  Pension  ;  Sale  of  Heal  Estate. 

PAYMENT  OF  LEGACY. 

1.  Under  Code  Civ.  Pro.,  §  2718,  requiring  the  di.«^ifi.<ml  of  a  petition 

for  payment  of  a  legacy,  etc.,  presented  under  id.,  §  2717,  where  the 
executor  "  files  a  written  answer,  duly  verified.  Betting  forth  facts 
which  show  that  it  is  doubtful  whether  the  petitioner's  claim  is  valid 
and  legal,  and  denying  its  validity  or  legality,  absolutely  or  upon  in- 
formation and  belief" — it  is  not  necessary  that  the  answer  should 
contain  2^  formal  denial.  The  allegation  of  facts  inconsistent  with 
petitioner's  right  is  sufficient  to  oust  the  court  of  Jurisdiction.  CuUhr 
bert  V.  Jacob9tm,  134. 

2.  How  far  a  Surrogate's  court  can  control  the  discretion,  as  to  payment 

of  a  legacy,  conferred  upon  the  executors  by  a  will  which  directs  it 
to  be  paid  by  the  latter  ''  when  it  shall  be  convenient  for  them,  with- 
out regard  to  the  time  fixed  bylaw,"  and  further  provides:  "this 
legacy  shall  be  deemed  subservient  to  all  others,"— ^r/iwe.  Ombb  t. 
HamUtony  414. 

See  Assignment,  1,  2,  8,  4. 

PENSION. 

U.  S.  R.  S.,  §§  4692,  4693,  specify  the  cases  in  which  officers  and  privates 
of  the  army  and  navy  shall  be  entitled  to  receive  a  pension.  Section 
4702  provides  that,  if  any  person  embraced  within  the  provisions  of 
the  two  first  named  sections  dies  under  circumstances  which  would 
have  entitled  him  to  an  invalid  pension  had  he  been  disabled,  his 
widow,  or,  if  there  be  no  widow,  or  in  case  of  her  death  without 
payment  of  any  part  of  the  pension,  his  child  or  children  under  16 
years  of  age  shall  be  entitled  to  receive  the  same  pension  as  the  hus- 
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band  or  father  would  havo  been  entitled  to  bad  be  been  totally 
disabled,  to  commence  from  the  death  of  the  latter,  and  to  con- 
tinue to  the  widow  during  her  widowhood,  and  to  his  child  or 
children  until  they  severally  attain  the  ago  of  sixteen  years.  T. 
a  soldier  in  the  U.  S.  army  died  in  1874,  leaving  a  widow,  the  deced- 
ent^ and  two  children  aged  one  and  three  years,  respectively. 
Decedent,  after  T/s  death,  applied  for  and  obtained  a  pension,  as 
his  widow,  and  died  in  1880,  leaving  said  children  her  surviving,  and 
about  $1,000,  unexpended  pecsion  moneys,  which  she  had  received 
during  her  lifetime,  and  which  constituted  substantially  the  only 
property  in  her  possession  at  the  time  of  her  death.  In  May,  1884,  a 
creditor  of  decedent  who  had  obtained  a  judgment,  for  the  amount 
of  her  claim,  against  decedent's  executor,  applied  under  Code  Civ. 
Pro.,  §  2717,  for  a  decree  directing  payment  thereof. — Held,  that  the 
money  mentioned,  which  was  in  the  executor's  hands,  constituted 
no  part  of  the  assets  of  decedent's  estate  and  so  could  not  be  applied 
in  payment  of  the  widow-pensioner's  debts,  and  that  the  applica- 
tion must,  therefore,  be  denied.    Madge  v.  Leaning,  658. 

PERSON  INTERESTED. 
See  AccouirrrNG,  6 ;  Assignment,  5. 

PERSONAL  PROPERTY. 
See  JuBisDiCTiON,  2,  8  ;  Will,  12. 

PERSONAL  REPRESENTATIVES. 

1.  While  the  term  "personal  representatives"  is  ordinarily  synonymous 

with  executors  or  administrators,  it  is  susceptible  of  a  different  in- 
terpretation ;  ea;.  ^.,  as  being  equivalent  to  widow  and  next  of  kin ; — 
the  meaning  being  properly  deducible  from  a  view  of  the  entire  in- 
strument wherein  it  occurs.    Matter  of  HaU,  112. 

2.  Testator,  by  a  codicil  to  his  will,  bequeathed  to  his  mother  the  in- 
terest upon  $10,000,  which  sum  he  ordered  his  executors  to  set  apart, 
and  assigned  to  them  as  trustees,  directing  them  to  pay  the  income 
to  her  during  life,  "and  upon  her  death  the  principal  sum  thereof 
to  divide  among  my  (his)  personal  representatives  as  personal  prop- 
erty." Testator's  widow  and  children  survived  him  and  his  mother. 
By  other  portions  of  the  will,  it  appeared  that  he  intended  to  make 
liberal  provision  for  his  widow,  and  it  did  not  appear  that  he  in- 
tended his  executors  should  take  any  beneficial  interest  in  his  prop- 
erty.—^^^,  that  the  phrase  "to  divide  among  my  personal  represen- 
tatives as  personal  property  "  meant — ^to  divide  the  fund  among  the 
testator's  next  of  kin,  and  his  widow,  in  the  proportion  prescribed 
by  the  statute  of  distributions.    Id. 
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8.    Authorities  as  to  the  definiUon  of  the  term,  peraonal  representatives, 
or  legal  representatiyes,  occurring  in  a  will— collated.    Id. 

PERSONAL  SERVICE. 
See  Discovery  op  Assets,  3. 

PETITION. 
See  Accounting,  12 ;    Affidavit,  1,  2  ;   ANCiiiUaiY  Letters,  4. 

PRECATORY  TRUST. 

1.  Testatrix,  by  her  will,  provided  as  follows :  **  il  £»  my  desire  and  re- 

guest  thai  B.  shall  watch  over  and  care  for  my  friend  W.,  and  see 
that,  at  no  time.  Is  she  allowed  to  suffer  or  want  for  the  necessaries 
of  life  ;**  by  a  later  clause,  appointed  S.  sole  executor ;  and,  by  a 
*'  codicil,  made  him  residuary  devisee  and  legatee,  without  qurJiSca- 
tion.  It  was  contended  that  the  words  quoted  constituted  a  trust  in 
favor  of  W.,  and  that  the  residuary  devisee  and  legatee  took  subject 
thereto. — Held,  that  thoce  words  were  merely  precatoiy,  were  not  in- 
tended to  govern  the  action  of  S.,  and  imposed  upon  him  no  ob- 
ligation in  favor  of  W.     WUde  v.  Smith,  98. 

2.  The  gift  of  a  legacy  to  A.  (testator's  widow)  "during  her  lifetime. 

for  the  support  of  herself  and  my  children  '*  does  not  constitute  a 
precatory  trust.    JBiUar  v.  Loundes,  600. 

PRESENTATION  OP  CLAIMS. 
See  Estoppel. 

PRESUMPTION. 

See  Alteration  of  "Will,  1  ;     Evidence,  4;   Execution  op  "Will; 

Intestacy  1 ;  Revocation  op  "Will,  4. 

PROBATE  OP  WILL. 

1.  Of  two  instruments  purporting  to  be  duplicates  of  a  last  will,  it  ap- 
peared that,  in  one,  iu  the  clause  appointing  executors,  the  words 
"and  my  son  Hcniy  C.  Grossman,"  also  occurring  in  the  other,  were 
interlined,  and  the  interlineation  was  noted  at  the  foot  of  the  will, 
opposite  to  the  testator's  signature,  as  having  been  made  before  exe- 
cution.— Held,  that  this  constituted  no  material  difference  between  the 
instruments,  such  as  to  require  both  to  be  admitted  to  probate,  as  to- 
gether composing  the  last  will  of  the  testator.  OrosBman  v.  Gross- 
man, 69. 

2.  Under  Code  Civ.  Pro.,  §  2614,  requiring  the  proponent  of  a  vrill  to 
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present  to  the  Surrogate's  court  a  written  petition  *'  describing  the 
will/'  it  does  not  render  the  decree  of  probate  a  nuUity  to  omit  to  state 
in  the  petition,  where  such  is  the  fact,  that  the  will  was  executed  in 
duplicate.  So  hdd,  where  the  words  "done  in  duplicate"  were 
plainly  endorsed  upon  the  document  propounded.  Id. 
8.  The  proponent  of  a  will,  being  compelled  by  Code  Civ.  Pro,,  §  2618 
to  call  both  subscribing  witnesses,  is  not  within  the  rule  according 
to  which  a  party  producing  a  witness  is  deemed  to  represent  him  as 
worthy  of  credence  ;  he  may,  therefore,  ask  for  a  finding  in  opposi- 
tion to  the  uncontradicted  testimony  of  such  a  witness.  Consdyea  t. 
WdUcer,  117. 

4.  Upon  an  application  for  probate  of  the  will  of  a  decedent,  it  appeared 

that  the  same  was  in  the  handwriting  of  decedent,  that  he  was 
familiar  with  the  requisite  formalities  of  execution,  and  that  the  wit- 
nesses did  not  subscribe  in  each  other's  presence.  The  witness  first 
signing  testified  to  facts  constituting  a  due  publication.  According 
to  the  other,  at  the  time  when  he  was  requested  to  sign,  the  name  of 
decedent  was  in  plain  yiew  at  the  end  of  the  will,  but  the  latter 
neither  acknowledged  the  signature  nor  made  a  declaration  of  the 
testamentary  character  of  the  instrument ;  there  was,  however,  an 
attestation  clause,  reciting  such  declaration*  This  witness  appeared 
unworthy  of  credence. — HM^  that  the  testimony  of  the  second  wit- 
ness was  insuficient  to  overthrow  the  presumption  arising  from  the 
circumstances,  and  that  the  proof  was  such  as  to  justify  theadmission 
of  the  will  to  probate.    Id» 

5.  Words  of  reference  in  a  will  are  not  effectual  to  incorporate  therein  the 

contents  of  an  extraneous  paper  not  physically  connected  therewith, 
unless  it  can  be  clearly  shown  that  such  paper  was  in  existence  at  the 
time  of  the  execution  of  the  will.    Dyer  v.  Erving,  160. 

6.  An  extraneous  paper,  produced  as  and  for  a  paper  referred  to  in  a 

will,  and  shown  to  have  been  in  existence  at  the  time  of  the  execu- 
tion of  the  latter,  may  bo  adjudged  to  form,  and  be  admitted  to  pro- 
bate as  a  part  of  the  will,  where,  and  only  where,  by  satisfactory  and 
conclusive  evidence  it  has  been  proved  to  be  the  very  •same  paper 
which  the  testator,  by  his  words  of  reference,  designed  to  indi- 
cate.   Id. 

H^  An  application  for  the  probate  of  a  will,  one  of  two  subscribing  wit- 
nesses to  which  has  not  been  produced,  will  be  refused,  where  pro- 
ponents neither  take  steps  to  examine  such  witness,  orally  or  by  com- 
mission, nor  establish  satisfactorily  their  inability  so  to  do.  Graber 
V.  Eaaz,  216. 

8.  A  decedent  who  provides  in  his  will,  for  the  payment  of  *'  testament- 
ary charges "  must  be  deemed,  in  the  absence  of  evidence  to  the 
contrary,  to  have  had  in  contemplation  the  possibility,  at  least,  of  an 
earnest  and  persistent  ciTort  to  defeat  his  purposes,  involving  long 
and  expensive  litigation  before  they  are  fi  nally  made  effective.  Wo^e 
V.  Wolfe,  805. 
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9.  In  probate  oontroyersies,  the  burden  of  proof  rests,  in  general,  txpcm 

the  proi)onents  from  the  beginning  to  the  end  of  the  litigation. 
Hoyt  v.  Jackson,  443. 

10.  The  Surrogate  has  a  discretion  to  decide  whether  or  not  to  allow  the 

proponent  of  a  wHl,  after  he  has  rested  and  contestant  has  been 
heard,  to  introduce  evidence  not  rebutting  in  its  character,  and 
which  would  have  been  admissible  in  chief  before  contestant  had  en- 
tered upon  his  proofs.  Thero  is  no  strict  rule  of  law  upon  this  sub- 
ject, as  distinguished  from  a  mere  rule  of  practice  which  may  be  ad* 
hercd  to  or  abandoned,  as  the  Surrogate  may  determine.    Id, 

11.  The  proponents  of  a  will,  to  prove  their  case,  called  only  the  three 

subscribing  witnesses  thereto,  confined  their  examination,  in  the 
main,  to  the  circumstances  connected  with  the  preparation  and  at- 
tending the  execution  of  the  disputed  paper,  and  rested.  Contestants 
thereupon  asked  the  court  to  decide  whether,  after  their  proofs  should 
be  submitted,  proponents  would  be  allowed  to  present  all  material 
and  relevant  evidence  touching  competency  and  restraint  which  they 
might  630  fit  to  offer,  or  would  be  confined  to  matters  strictly  in  re- 
buttal.— Held,  that  proponents  had  not  so  departed  from  the  ordinary 
practice  in  conducting  their  case  as  to  warrant  the  court  in  imposing 
upon  them  the  restrictions  suggested.    Id, 

12.  A  special  proceeding  for  the  probate  of  a  will  is,  in  effect,  a  proceed- 

ing in  rem.  It  differs  from  almost  all  other  judicial  investigations, 
in  that,  when  once  the  instrument  has  been  produced  in  court,  and 
parties  in  interest  have  been  cited  to  attend,  proponents  lose  control 
thereof  in  so  far  as  that  they  cannot^  by  consent  of  all  parties,  with- 
draw it  from  the  files  nor>  by  such  means,  procure  its  admission  to 
probate.    Id, 

la  Code  Civ.  Fro.,  §  2620,  which  provides  that  '<if  all  the  subscribmg 
witnesses  to  a  written  will  are[dead    .    .    .    .    •    or  if  a  subscribing 

witness  has  forgotten  the  occurrence the  will  may, 

nevertheless,  be  established  upon  proof  of  the  handwriting  of  the 
testator  and  of  the  subscribing  witnesses,  and  also  of  such  other 
circumstances  as  would  be  sufficient  to  prove  the  will  upon  the  trial 
of  an  action"— does  not  differ  materially  from  the  statutes  which  it 
replaces.  Accordingly,  the  decisions  construing  the  latter  are  appli- 
cable to  the  former.    BoUa  v  Wright,  482. 

14.  Upon  an  application  for  the  probate  of  a  wiQ,  it  appeared  that  there 
was  appended  to  the  instrument  an  attestation  clause  substantially 
reciting  the  facts  essential  to  due  execution.  Of  one  subscribing  wit- 
ness, who  was  dead,  the  signature,  together  with  that  of  the  decedent 
was  satisfactorily  proved.  The  other  witness,  while  identifying  his 
signature,  testified  that  he  had  no  recollection,  whatever,  of  the  cir- 
cumstances tmder  which  it  was  written,  but  was  positive  that  he 
would  not  have  subscribed  it  to  the  clause  in  question,  unless  he  had, 
at  the  time,  known  each  recital  thereof  to  be  true. — lEUd,  in  the  ab- 
sence of  circumstances  throwing  doubt  or  suspicion  trpon  the  instru- 
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ment  propounded,  that  the  same  was  entitled  to  be  admitted  to  pro- 
bate.   Jd, 

See  CoNSTKucTiON  OF  Will  ;  Duplicate  Will  ;  Evidence,  5 ;  Ex- 
ecution OF  "Well  ;  Production  of  Will  ;  Publication  of 
Will  ;  Revocation  of  Probate  ;  Undue  Influence. 

PROCHEIN  AMI. 
See  Infant,  4. 

PRODUCTION  OF  WILL. 

• 

One  claiming  to  be  named  as  executor  in  an  alleged  will  of  decedent 
contained  in  a  receptacle  of  a  safe  deposit  company,  to  which  access 
could  be  had  only  by  the  combined  agency  of  an  officer  of  the  com- 
pany and  of  decedent's  clerk,  asked  for  an  order  directing  the  com- 
pany, which  had  refused,  to  surrender  the  dociunent  to  applicant's 
counsel,  with  a  view  to  its  production  in  court. — Hdd^  That  the 
court  had  no  power  to  make  or  enforce  such  an  order ;  that  the 
proper  remedy  was  a  subpoena,  duces  tecum,  to  the  custodians,  to 
which  the  court  could  compel  obedience.     Matter  of  Fooa,  600. 

PROMISSORY  NOTE. 
See  Executors  and  Administrators,  4 

PUBLIC  AD2dINISTRAT0R. 

1.  Under  R.  S.,  part  2,  ch.  6,  tit.  6,  §§  81,  82,  the  power  and  authority  of 

a  public  administrator  cannot  be  superseded  upon  application  of  a  rel- 
ative of  decedent,  imless  made  within  three  months  after  the  former 
becomes  vested  therewith.     TuokayY,  Publie  Administrator,  412. 

2.  The  object  of  the  statutory  provision  creating  the  office  of  public 

administrator  being  to  preserve  from  loss  and  waste  the  property  of 
strangers  who  have  died  leaving  no  relative  in  the  county,  that  offi- 
cer acquires  no  power  as  such,  where  a  decedent  leaves  such  relative, 
unless  the  Surrogate  grants  an  order  in  his  favor  as  such  administra- 
tor.   Tymon  v.  Cromwell,  650. 

8.  Under  2  R.  S.,  74,  §  27,  designating  certain  persons  who,  in  a  speci- 
fied order,  including  the  county  treasurer,  are  entitled  to  letters  of 
administration  upon  the  estate  of  an  intestate,  such  treasurer,  when 
entitled,  receives  letters,  not  mrtute  officU,  as  public  administrator,  but 
because  tho  statute  so  designates  him  in  the  order  of  preference. 
T^mon  V.  Cromwdl,  650. 

4.  C,  who  was  county  treasurer  of  Westchester  county,  presented  to 
the  Surrogate's  court  a  petition,  signed  by  him  in  his  individual  name, 
praying  that  letters  of  administration  upon  decedent's  estate  be  issued 
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to  him  ;  alleging  that  he  was  such  officer,  that  decedent  left  a  sister 
of  full  age»  residing  in  the  county,  but  no  other  next  of  kin ;  but 
not  alleging  that  there  were  no  creditors  of  the  intestate.  The  said 
relatire  renounced  in  favor  of  petitioner.  Letters  were  accordingly 
issued  to  "C,  administrator."  A  surplus  of  $600  remaining  after 
payment  of  funeral  expenses,  expenses  of  administration  and  com- 
missions,  a  question  arose  as  to  whether  it  should  be  paid  to  the  State 
treasurer  or  to  the  next  of  kin. — Held,  that,  there  being  a  relative  in 
the  county  entitled  to  letters,  C.  was  acting  as  general  and  not  as 
public  administrator,  and  the  next  of  kin  were  entitled  to  pay- 
ment of  the  residue.    Id, 

PUBLICATION  OF  WILL. 

1.  Upon  an  application  for  the  probate  of  a  paper  propounded  as  the 
will  of  decedent,  who  was.  over  80  years  of  age,  proponents  rested 
after  examining  the  two  subscribing  witnesses,  having  failed  to  prove 
either  (1)  that  any  portion  of  the  paper  was  read  aloud  at  the  time  of 
execution,  or  (2)  that  its  contents  were  mentioned  by  decedent,  or  by 
any  one  in  her  presence,  or  (3)  that  it  was  prepared  by  her,  or  that 
she  had  read  it,  or  could  read  it. — Held,  that  additional  evidence  was 
requisite,  to  justify  a  decree  admitting  the  instrument  to  probate. 
Cadmu9  v.  Oakley,  298. 

3.  The  publication  of  a  will  may  be  made  to  the  subscribing  witnesses 

on  different  occasions,  and  when  they  are  apart  from  each  other. 
Barry  v.  Brawn,  809. 
^.  Authorities  upon  the  question  of  the  sufficiency  of  a  decedent's  assent 
to  the  words  of  another,  uttered  in  his  presence,  as  a  compliance  with 
R.  S.  part  2,  ch.  6,  tit  1.  g  40,  requiring  a  testator  to  acknowledge 
his  will  and  to  request  witnesses  to  subscribe  the  same— collated. 
Troup  V  Beid,  471. 

4.  Decedent  died  at  his  residence  in  New  York  city,  February  18th,  1884, 

after  several  weeks'  illness  from  pneumonia.  On  the  morning  of  that 
day,  his  physician  P.,  apprehending  that  dissolution  was  imminent, 
conferred  with  him  on  the  question  of  making  a  will,  whereupon  he 
expressed  a  wish  that  one  should  be  prepared.  P.  drew  a  will  which 
he  read  to  decedent  and  of  which  the  latter  approved ;  and  suggested 
its  immediate  execution,  to  which  decedent  assented.  Two  atten- 
dants, F.  and  A.,  were  summoned  as  subscribing  witnesses.  P.'s  tes- 
timony as  to  subsequent  transactions  showed  duo  execution,  P.  acting 
as  the  mouthpiece  of  decedent.  F.  and  A.  united  in  testifying  that 
decedent  said  nothing  whatever  in  their  presence,  and  in  no  manner 
intimated,  otherwise  than  by  silent  acquiescence,  his  wish  that  the 
paper  should  be  executed,  or  his  knowledge  of  its  character.  There 
was  no  evidence  of  undue  influence  or  mental  impairment.  The 
subscribing  witnesses  were  ignorant  of  the  legal  requisites  of  publi- 
cation, one  supposing  that  the  transaction  was  unimportant,  owing  to 
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the  absence  of  a  lawyer. — Held,  that  P.'s  testimony  should  be  cred- 
ited where  conflicting  with  or  tmsupported  by  that  of  F.  and  A. ; 
that  his  acts  and  declarations  in  the  presence  of  decedent  must  be 
treated  as  those  of  the  latter;  and  that  the  instrument  should  be 
admitted  to  probate.    Id, 

5.  (Jnder  2  R.  S.,  63,  §  40,  providing  that  one  who  executes  an  Instru- 

ment as  his  will  shall  declare  its  testamentary  character  attJie  time  of 
making  or  acknowledging  his  subscription,  the  requirement  as  to 
time  is  imperative ;  and  evidence  of  prior  communications  to  thesub- 
ccribing  witnesses  cannot  be  invoked  to  eke  out  the  circumstances 
immediately  attending  the  execution,  where  the  latter  do  not  include, 
substantially,  such  a  declaration.     Walsh  v  Laffan,  498. 

6.  Upon  October  5th,  1881,  the  occasion  of  the  execution  of  the  paper 

propoimded  as  decedent's  wi{I,  neither  decedent  nor  either  of  the  sub- 
scribing witnesses  referred  to  it  as  a  will,  nor  used  expressions  indi- 
cating its  testamentary  nature.  The  paper  was  not  read  by  the  wit- 
nesses, nor  in  their  presence  by  decedent ;  and  the  latter  purposely 
concealed  its  contents  from  their  observation.  8ome  weeks  previously, 
decedent  had  told  C. ,  one  of  the  witnesses  that  she  was  going  to  make 
a  "preparation"  for  A.,  the  person  who  was  named  as  the  chief 
beneficiary,  and  asked  her  if  she  would  bo  willing  to  sign  "  a  paper" 
for  her,  if  asked  so  to  do,  confided  to  C.  her  affection  for  A.,  and 
stated  that  she  would  give  to  the  latter  all  her  property,  and  that  sho 
was  going  to  make  a  will,  but  she  did  not  know  when.  On  October 
5th,  decedent  summoned  0.  to  her  presence,  and  said :  "There  is 
ihe paper  I  spoke  to  you  about  signing,"  or  words  to  that  effect,  and 
intimated  that  the  act  might  necessitate  C.'s  attendance  in  court ; 
whereupon  decedejQt  and  C.  signed  their  names  to  the  document.  The 
other  witness,  D.,  had  previously,  at  decedent's  request,  subscribed 
several  instruments,  one  executed  as  lately  as  in  1880  or  1881,  which 
decedent  at  the  time  expressly  stated  to  bo  her  last  will  On  Octo- 
ber 5th,  D.  visited  decedent,  pursuant  to  a  written  request,  in 
which  she  stated  that  she  wtanted  her  to  '*  tign  a  paper  again,**  as  she 
proposed  to  make  alterations  in  a  previous  one  on  account  of  A.'s 
sickness  ;  and  D.  testified  that  she  knew,  at  the  time,  that  the  instru- 
ment effecting  such  alterations  must  be  a  wOL  —  Edd,  that  the 
paper  propounded  must  be  refused  probate  for  the  want  of  publica- 
tion, as  a  will,  contemporaneous  with  decedent's  subscription  or  ac- 
knowledgement of  her  signature.    Id. 

7.  Authorities  upon  the  question— at  what  time  knowledge,  that  a  paper 

executed  as  a  lost  will  is  such,  must  be  communicated  by  testator  to 
the  subscribing  witnesses — collated.    Id, 

Sec  'ACENOWLEDOEMSNT  ;     EXECUTIOH     OF    WlLL  ;    ReVOOATIOIS"   OF 

Will. 

PUNISHMENT  FOR  CONTEMPT. 
See  Contempt. 
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PURCHASER. 
See  Saints  of  Reaii  IEbtate,  S, 

REBUTTAL. 
See  Phobatk  of  Wiiii,,  10,  11. 

REAL  PROPERTY. 
See  Saub  of  Real  Ebtatb.    * 

RECEIPT. 

A  receipt  for  a  sum  paid,  given  by  an  adult  legatee  under  a  will  to  the 
executor  thereof,  with  a  complete  knowledge  of  the  facts,  cannot,  in 
the  absence  of  unfair  conduct  on  the  executor's  part,  be  avoided  on 
the  ground  of  a  mistake  in  law,  wherebj  the  latter  retained  com- 
missions at  too  great  a  rate.    Bieard  v.  LayUn,  587. 

RECEIVER. 

The  validity  of  the  appointment  of  a  receiver,  appointed  in  supplemen- 
tary proceedings,  of  the  property  of  a  debtor,  cannot  be  tested  col- 
laterally, ex,  gr.y  on  an  accounthig,  in  a  Surrogate's  court,  by  an  ad- 
ministratrix of  the  debtor's  estate.     Peters  v.  (7arr,  22^ 

RECORD  OF  WILL. 
See  AxTERATioK  of  Will,  1. 

XVcaJB  y' 'v "^^ Ffi 

In  proceedings  instituted  for  the  probate  of  a  will,  proponent's  attorney 
consented  to  retire,  upon  due  provision  being  made  for  payment  for 
his  services.  By  consent  of  parties,  an  order  was  entered  substituting 
an  attorney,  aad  directing  a  reference  to  take  proof  as  to  the  value  of 
such  services ;  which  latter  being  reported  as  worth  (10,000,  it  was 
contended  that  the  report  constituted  an  OAioard  which  the  Surrogate 
had  no  jurisdiction  to  disturb  or  set  aside. — Edd^  that  here  was  no 
submission  to  arbitration ;  that  the.  order  of  reference  was  one  law- 
fully made,  to  inform  the  conscience  of  the  court,  which  was  at 
liberty  to  accept  in  whole  or  in  part,  or  altogether  reject  the  con- 
clusions and  recommendations  of  the  report  (7ha(fi6ld  v.  Hew- 
lett, 191. 

See  DiEFOsinoN.  4. 
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REFERENCE  OF  CLAIM. 

A  claim  by  the  personal  representative  of  a  deceased  ezecntor,  for  debts 
paid  and  expenses  incurred  bj  such  executor  in  administering  the 
estate  of  his  testator,  is  not  referable  under  2  R.  S.,  88,  §  86  (Banks, 
7th  ed.,  2299),  that  statute  being  designed  exclusively  for  the  sum- 
mary and  speedy  determination  of  cl^ms  made  by  otJiers  ctgainst  the 
decedent,    JStetoart  v.  (/DonTieU,  17. 

See  Ebtoffel  ;  Fobsiok  Executob. 

REnEARmG. 
See  EviDsircB,  1. 

RES  AD  JUDICATA. 

Whether  a  judgment  of  the  Supreme  court,  dismissing  the  complaint  in 
an  action  to  annul  a  marriage,  on  the  ground  that  the  same  was  in 
all  respects  legal,  is  conclusive  upon  a  Surrogate's  court,  with  refer- 
ence to  plaintiffs  status,  as  the  alleged  widow  of  another,  a  decedent 
whose  will  is  propounded  for  probate,  qiuiere.     TiUby  v.  TUby,  514. 
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REVISED  STATUTES. 

[SecUoTis  construed  or  cUedJ] 

723,  §10 DdaflddY.  Sehuchardt,  435. 

728,  §15 Matter  qf  Starr,  141. 

725,  §35 J)€lafieldY.  Schuchardt,  43S. 

773,  §   1 Matter  of  Starr,  141. 

778,  §   3 Matterof  Starr,  141. 

774,  §   4 Matter  of  Starr,  141. 

63,  §40 TrouvY.  Heid,  471. 

63,  §40 WalshY,  Lafan,  49a 

64,  §42 BarryY,  Brown,  309. 

66,  §52 TatUeY.  Tattle,  48. 

74,  §  27 !ry7non  v.  CromweU,  650 

83,  §   9 Wliite  Y.Nelson,  2^^. 

87,  §28 SlppdY.  MacJdin,  219. 

88,  §33 StewartY.  O'Donnell  17. 

01,  §§47,51 MaJUtar  of  Moody,  624. 

93,  §58 St,  JohnY.  McKee,  236. 

93,  §58 JoumaultY.  -Ferm.  820. 

93,  §58 WlUsonY.  WiHson  462. 

93,  §  58 U.S  Tnut  Co.  v.  Bixby,  434. 

124,  §§31,  S2 TuohayY.  Public  Administrator,  4ia 

448,  §11 Matter  qf  AUen,  fm. 
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REVOCATION  OP  LETTERS. 

1.  One  seeking  to  procure  the  removal  of  an  executor  or  administrator 
for  failure  to  pay  over  income  bequeathed  to  the  former  by  the  testa- 
tor, must  wait  until  the  expiration  of  the  year  sx)ecifled  in  Code  Civ. 
Pro.,  §  2717.  subd.  3.    Athinsm  v.  Striker,  261. 

2.  Allegations,  in  a  petition  for  the  removal  of  an  executor  or  adminis- 

trator, of  facts  enumerated  In  Code  Civ.  Pro.,  §2685,  if  made  upon 
information  and  belief,  must  disclose  the  sources  of  the  information 
and  the  grounds  of  the  belief.    Id. 

8.  An  application  for  the  revocation  of  letters  testamentary  based  upon 
an  allegation  couched  in  the  words  of  the  statute  (Code  Civ.  I^., 
§2685,  subd.  5),  viz.:  that  respondent's  "circumstances  are  such 

that  they  do  not  afford  adequate  security for  the  due 

administration  of  the  estate,"  unaccompanied  with  any  more  specific 
statement,  and  which  is  denied  in  the  answer,  should  be  dismissed. 
Orubb  V.  HamiUon,  414. 

4  It  seetMy  that,  even  in  the  absence  of  a  denial  by  the  answer,  such  a 
petition  is  too  vague  to  justify  a  grant  of  the  relief  sought.    Id. 

5.  The  bare  fact  that  the  estate  of  one  nominated  executor  is  of  less 
value  than  that  of  the  testator  being  ioBofficient  cause  for  withhold- 
ing letters,  is  ayMu?n' inadequate  as  a  ground  for  retracting  letters 
already  granted.    Id, 

(L  A  petition  having  been  filed,  asking  for  the  revocation  of  letters  testa- 
mentary upon  allegations  of  physical  incompetency  and  improvident 
management  on  the  part  of  the  executrix,  she  objected  to  its  con- 
sideration on  the  ground  that  the  same  matters  therein  assigned  as 
causes  for  her  removal  were  at  issue  in  another  proceeding  in  the 
same  court,  in  which  the  Surrogate  had  made  an  order  of  reference. 
It  appearing  that  she  had  taken  an  appeal  from  the  order  mentioned, 
which  api)eal  was  BtHl  pending, — IKld^  that  the  objection  must,  for 
this  reason,  be  overruled.    MoarJumae  v.  MtUchinson,  429. 

7.  The  Supreme  court  having  no  power  to  order  theremoval  of  an  execu- 

tor, the  pendency,  in  that  court,  of  an  action,  wherein  such  removal 
constitutes  a  portion  of  the  relief  sought,  is  no  bar  to  a  special  pro- 
ceeding instituted  in  a  Surrogate's  court  to  procure  a  decree  revoking 
his  bttera.    JBbod  v.  Hood,  683. 

8.  Testator  having,  by  his  will,  directed  his  executrix  and  executor  to 

convert  the  residue  of  his  estate  into  money,  invest  the  net  proceeds 
on  bond  and  mortgage  on  real  estate  in  the  State  of  New  York,  and 
apply  the  interest  to  the  use  of  certain  cestuia  que  trust,  the  executor 
without  the  knowledge  of  the  executrix,  expended  nearly  one  half  of 
such  proceeds  in  the  purchase  of  real  property  in  New  Jersey,  which 
was  conveyed  to  him  as  **F.  EL,  executor,"  whereby  the  amount  so 
expended  was  lost  to  the  estate.  —Held,  that  the  facts  established  clearly 
brought  the  case  within  Code  Civ.  Pro.,  §2685,  subd.  2, which  specifies, 
as  a  cause  for  revoking  an  executor's  letters^'' his  having  wasted  •   •   • 
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the  money  ...  in  his  hands  ....  or  otherwise  impro- 
yidently  managed    .    .    the  property  committed  to  his  charge."   Id. 

See  Affidavit,  1,  2 ;  Qke^sal  Guabdiah,  11. 

REVOCATION  OP  PROBATE. 

1.  A  petition  to  revoke  the  probate  of  decedent's  will  having  been  pre- 

sented by  certain  of  the  next  of  kin  within  the  year  specified  in  Code 
Civ.  Pro.,  §  2648,  the  citation  issued  thereupon  was  duly  served, 
within  sixty  days,  ux)on  the  executor,  but  was  not  served  within  that 
time  upon  the  residuary  legatee  or  any  other  person  entitled  to  be 
made  a  party,  nor  was  publication  commenced  within  that  time. 
Upon  motion  of  the  executor  and  the  residuary  legatee  to  dismiss  the 
proceeding, — Sield,  that  the  executor  was  not  "united  in  interest" 
with  any  of  the  other  parties ;  that,  therefore,  service  upon  the  for- 
mer did  not  avail,  under  §  2517,  to  save  petitioner's  remedy  ;  and 
that  the  motion  should  be  granted.  Held,  further,  that  this  conclu- 
sion was  not  affected  by  the  circumstance  that,  within  the  sixty  days, 
the  Surrogate  had,  upon  the  application  of  petitioners,  granted 
orders  extending  the  time  far  the  return  of  the  citation,  and  giving 
directions  for  service  by  publication  upon  certain  parties,  as  those 
orders  did  not  attempt  to  enlarge  the  time  within  which  the  citation 
should  bo  served,  or  to  grant  delay  in  the  ^rst  publication.  Ibun^ 
tainy.  Carter,  818. 

2.  Upon  an  application  for  revocation  of  the  probate  of  a  will,  made 

imder  Code  Civ.  Pro.,  §  ^647,  proponents  occupy  substantially  the 
flame  position  as  if  the  issues  of  the  contest  had  been  made  up  on  the 
original  offer  of  the  instrument  for  probate.    Bapt  v.  Jackson,  443. 

8.  The  provision  of  Code  Civ.  Pro.,  §2618,  to  the  effect  that  "any  party 
who  contests  the  probate  of  "  a  '*  will  may,  by  a  notice  filed  with  the 
Surrogate  at  any  time  before  the  proofs  are  closed,  require  the  ex- 
amination of  all  the  subscribing  witnesses  to  a  written  will,  or  of  any 
other  witness  whose  testimony  the  Surrogate  is  satisfied  may  be 

material ;  in  which  case  all  such  witnesses must  be 

so  examined  " — ^has  not  served  to  enlarge,  in  any  respect,  the  rights 
which  contestants  enjoyed  under  the  provisions  of  the  laws  of  1837 
(ch.  460)  and  1841  (ch.  128)  for  which  the  statute  quoted  is  a  substi- 
tute, and  which  specified  a  request,  instead  of  a  requisition,  for  the 
examination.    Id, 

4  The  proponents  of  a  i)ai>er  claimed  to  be  decedent's  will  having 
finished  the  presentation  of  their  proofs,  contestant  filed  an  affidavit 
alleging  facts,  which  tended  to  show  that  the  testimony  of  certain 
persons  named  * '  may  be  material "  to  the  issues  raised,  and  filed  and 
served  upon  proponents  a  notice  that  she  required  the  examination  of 
those  persons  before  she  proceeded  to  introduce  proofs  in  opposition. 
Upon  the  day  specified  in  the  notice,  none  of  the  persons  in  question 

Vol.  ti.— 46. 
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were  produced  for  examiBatiozi.  A  contest  thereupon  arising  as  to 
the  respective  rights  of  the  parties  in  the  premises,— ^^df,  under 
Code  Civ.  Pro.,  §  2618, 1.  That  the  duty  to  produce  the  witnesses  lay 
on  proponents,  not  by  reason  of  a  conunand  in  the  statute,  hut  be. 
cause  contestant  could  rest  on  the  rule  that,  until  they  had  been 
produced  and  examined,  the  will  could  not  be  admitted.  2.  That 
the  persons  so  produced  were  not  properly  the  witnesses  of  either 
party  ;  that  they  were  to  be  examined  because  the  law  demands  it ; 
and  that  the  course  of  examination,  t.  e. ,  which  party  should  first 
interrogate,  was  a  matter  purely  in  the  Surrogate's  discretion. 
8.  That  he  had  the  like  discretion  as  to  the  time  of  such  examina- 
tion, which  would  ordinarily  be  left  to  the  party  applying  for  the 
same.    H, 

See  CoNsraucTioN  of  Well,  6  ;  Dupucatib  Will,  3. 

REVOCATION  OF  WILL. 

1.  A  win  cannot  ba  revoked  by  an  instrument  executed,  as  a  testament- 

ary x>aper,  in  the  presence  of  only  one  subscribing  witness.  Barry 
V.  Broton,  809. 

2.  Probate  of  a  paper  propounded  as  decedents  will  was  opposed,  upon 

the  ground  that  it  had  been  revoked  by  a  later  which,  after  diligent 
search,  could  not  be  found.  Contestant  relied  upon  the  testimony 
of  Y.,  a  clerk  in  the  office  of  decedent's  attorney,  to  the  effect  that, 
nearly  two  years  after  the  execution  of  the  paper  propoimded,  wit- 
ness and  a  fellow  clerk,  A.,  met  decedent  in  their  employer's  office, 
where  A.  drew  a  will  in  accordance  with  decedent's  directions ;  that, 
decedent  having  mentioned  the  existence  of  a  prior  will  and  requested 
A.  to  insert  a  revoking  clause  in  the  new  paper,  A.  stated  that  he 
would  do  so ;  that  the  will  when  completed  was  read  aloud  by  A., 
duly  executed  by  decedent,  and  attested  by  A.  and  witness.  It  did 
not  appear  that  decedent  knew  the  contents  of  the  paper  except  as 
he  was  advised  thereof  by  the  draftsman,  nor  that  Y.  had  any  better 
or  different  sources  of  information  upon  the  subject — Held,  that  the 
only  evidence  of  the  existence  of  a  revoking  clause  in  the  later  in- 
strument was  hearsay,  and  that  contestant's  case,  qtioad  hoc,  failed. 
CoUigan  v.  MeKeman,  421. 

8.  Authorities  in  support  of  the  rule  that  parol  evidence  is  admissible 
before  a  Surrogate,  to  show  not  only  that  a  will  was  executed  by  de- 
cedent after  the  execution  of  one  propounded,  but  also  that  the  later 
instrument  contained  a  clause  of  revocation — collated.    Id. 

4.  The  dedsion  of  the  Court  of  Errors,  in  Betts  v.  Jackson,  0  Wend. , 
173,  has  established,  as  the  settled  law  of  this  State,  that,  when  it  is 
proved  that  an  instrument  executed  as  a  will  cannot  be  found  after 
the  death  of  its  maker,  a  presumption  arises  that  it  was  revoked  by 
him  in  his  lifetime.    HamenHey  v.  Loekman,  524. 
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See  Alteration  ov  Will  ;  Dbclabations,  1 ;  Lost  Will. 

SALE  OF  REAL  ESTATE. 

1.  A  special  proceeding  in  a  Surrogate's  court,  instituted  to  procure  a 

decree  directing  a  decedent's  real  property  to  be  mortgag^  for  the 
payment  of  his  debts,  cannot,  after  jurisdiction  over  the  parties  has 
been  acquired,  be  abandoned  or  dismissed  except  by  the  entry  of  an 
order  to  that  effect    Baven  v.  Norton,  110. 

2.  Where  such  a  special  proceeding  has  been  commenced  by  the  admin- 

istrator of  a  decedent's  estate,  the  Surrogate's  court  may  require  him 
to  proceed  therein,  on  motion  of  a  creditor.  Id, 
8.  The  debts  mentioned  in  Code  Civ.  Pro.,  §  2749,  which  permits  a  de- 
cedent's real  property  to  be  disposed  of  "  for  the  payment  of  his  debts 
and  funeral  expenses,"  do  not  include  costs  and  allowances  granted 
by  a  decree  refusing  probate  to  the  decedent's  will.  Smith  v.  M^Jdm, 
129. 

4.  Code  Civ.  Pro.,  §2793,  subd.  5,  which  provides  that  "out  of  the 
remainder  of  the  money  "  arising  from  a  sale,  etc. ,  of  a  decedent's 
real  property,  for  the  payment  of  debts,  etc.,  "must  be  paid  the 
sum,  if  any,  which  has  been  f oijnd  to  be  due  to  the  executor  or 
administrator,  upon  a  judicial  settlement  of  Ms  account,  after  apply- 
ing thereupon  the  proceeds  of  the  personal  property  "—refers  to 
those  debts  of  the  decedent  for  which  the  c6urt  could  order  a  sale  of 
the  realty,  and  not  to  expenses]  incurred  in  administration,  such  as 
costs  and  allowances  on  a  contest  over  the  probate  of  the  will.    Id, 

5.  Accordingly,  where  costs  and  allowances  had  been  granted  by  a  de- 

cree refusing  probate  of  decedent's  wHl,  it  was — HM,  that  th3  same 
could  not  be  paid  out  of  the  proceeds  of  a  sale  of  his  real  property, 
had  under  Code  of  Civil  Procedure,  §  2749,  et  seq.,  although  the 
decree  granting  the  costs  directed  the  same  to  be  paid  by  the  ad- 
ministrator when  appointed,  as  a  part  of  the  expenses  of  administra- 
tion.   Id, 

6.  Code  Civ.  Pro.,  §2798,  prescribing  the  order  of  distribution  of  the 
proceeds  of  a  sale,  etc. ,  of  a  decedent's  real  property,  for  the  pay- 
ment of  his  debts,  applies  as  well  to  a  case  where  all  his  real  property 
has  been  disposed  of,  as  to  one  where  only  a  part  is  affected.  Kent/on 
V.  Talboi,  648. 

7.  Under  subd.  7  and  8  of  that  section,  debts  established  and  recited  in 

the  first  decree  are  entitled  to  a  preference,  in  payment,  over  those 
established  by  the  supplementary  decree,  although  all  the  real  prop- 
erty has  been  sold,  and  the  proceeds  of  sale  do  not  suffice  to  pay  the 
former  class  of  debts  in  full.    Id. 

8.  The  purchaser  at  a  sale  of  a  decedent's  real  property,  made,  pursuant 

to  a  Surrogate's  decree,  for  the  payment  of  hij  debts,  is  not  recog- 
nized, by  Code  Civ.  Pro.,  ch.  18,  tit.  5,  as  a  party  to  the  proceedings, 
at  any  stage  thereof,  nor  imder  any  circumstances.  Woffe  v.  Lynch, 
CIO. 
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9.  Petitioner  alleged  that,  at  a  sale  of  real  property  of  decedent  for  the 
payment  of  his  debts,  made  pursuant  to  a  decree  of  the  Surrogate's 
court,  he  bought  the  same  and  i)aid  ten  per  cent,  of  the  purchase 
money  and  auctioneer's  fees,  as  required  by  the  terms  of  sale ;  that 
a  search  of  the  title  disclosed  the  fact,  previously  unknown  to  him, 
that,  at  the  time  of  sale,  there  was  in  force  an  order  of  the  Fire 
Department  of  New  York  City  requiring  the  removal  of  the  build- 
ings on  the  premises,  which  greatly  diminished  the  value  of  the 
latter.  He  also  alleged  defects  in  the  proceedings,  and  prayed  for 
an  order  relieving  him  from  the  purchase,  and  directing  the  executor 
to  return  to  him  the  percentage  and  fees  paid,  and  to  reimburse  him 
for  his  expenses  for  searches.  The  answer  alleged  a  tender  of  a 
proper  conveyance,  and  knowledge,  on  petitioner's  part,  of  the  ex- 
istence of  the  order  at  the  time  of  sale ;  and  denied  the  allegations 
of*  irregularity. — Held,  that  (1)  the  Surrogate's  court  was  powerless 
in  the  premises ;  (2)  the  order  sought  could  not  be  granted  against 
the  executor  imder  Code  Civ.  Pro.,  §  2481,  subd.  5,  because  the 
duty  to  refund  the  money,  etc.,  was  not  '*  imposed  upon  him  by 
statute  or  by  the  Surrogate's  court  imder  authority  of  a  statute ;" 
nor  under  id.  subd.  11,  because  the  matter  was  not  made  ''subject 
to  the  cognizance  of  "  the  court ;  (3)  the  application  was  equivalent 
to  a  request  to  the  court  to  try,  as  between  one  over  whom  it  had  no 
control,  and  another  whose  official  acts  were  mainly  subject  to  its 
jurisdiction,  a  question  of  fact  in  the  nature  of  a  fraud ;  (4)  the  peti- 
tion  must  be  dismissed.    Id, 

See  LsTTEBs  of  Adhinistbatiok,  2. 

SENILE  DEMENTIA. 
See  Testamsktabt  Cafacity,  1. 

SERVICE  OF  CITATION. 

1.  Code  Civ.  Pro.,  §2517,  first  sentence,  reads:  "The  presentation  of  a 
petition  is  deemed  the  commencement  of  a  special  proceeding,  within 
the  meaning  of  any  provision  of  this  act  which  limits  the  time  for  the 
commencement  thereof. "  The  requirement  of  the  remainder  of  that 
section,  that,  "in  order  to  entitle  Uie  petitioner  to  the  benefit  of  this 
section,  a  citation,  issued  upon  the  presentation  of  the  petition,  must 
within  sixty  days  thereafter  be  served upon  tA^  ad- 
verse party,  or  upon  ons  of  two  or  more  adverse  parties  who  are 
jointly  liable  or  otherwise  united  in  interest,"  means  that,  if  there 
are  two  or  more  adverse  parties,  service  upon  one  of  them  alone, 
will  never  be  sufficient,  save  in  cases  where  the  rest  are  jointly  liable 
with  him,  or  are  otherwise  united  in  interest.  Fcmntain  v.  Carter, 
813. 
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9b  The  term.  "  united  in  interest/'  in  said  section,  implies  identity  of  in- 
terest or  Joint  interest,  as  distinguished  from  simUarity  or  community 
thereof.    Id. 

$.  By  a  proper  construction  of  Code  Civ.  Pro.,  g  2520,  which  directs 
that  a  citation  from  a  Surrogate's  court  must  be  served,  if  in  the  same 
or  an  adjoining  county,  "  at  least  eight  days  before  the  return  day 
thereof/'  and  of  id.,  §  788,  which  provides  that  "the  time  within 

which  an  act is  required  by  law  to  be  done  must  be 

computed  by  excluding  the  first  and  including  the  last  day/' — the 
return  day  specified  in  a  citation  may  be  counted  in  estimating  the 
eight  days  required  for  such  a  service.  Hence  service,  on  the  12th, 
of  a  citation  returnable  on  the  20th  of  a  month,*-^^,  sufiident 
Matter  of  Carhart,  627. 

4.  Statutory  provisions  requiring  service  of  notices  a  specified  number  of 
days  "before  the  court,"  or  "before  the  commencqanent  of  the 
term"— compared.    Id, 

SET  OFF. 

Decedent,  who  died  intestate  in  1879,  signed,  in  1870,  with  his  son  J., 
for  the  latter's  accommodation,  their  Joint  and  several  promissory 
note,  payable  one  year  after  date,  on  which  J.  made  a  partial  pay- 
ment in  1872,  and  decedent  paid  the  balance  in  1876,  obtaining  pos. 
session  of  the  note  and  making  no  attempt  to  collect  from  J.  After 
*  the  death,  J.  assigned  his  rights,  as  distributee  in  his  father's  estate 
to  E.,  who,  upon  the  administrator's  accounting  in  1882,  sought 
pa^'ment  to  himself  of  the  share  of  his  assignor.— .Si^,  that,  though, 
by  the  payment  in  1876,  the  note  was  extinguished,  a  new  obligation 
was  created  on  J.'s  part,  to  repay  the  sum  then  advanced,  which 
sum,  with  interest  thereon,  must  accordingly  be  deducted  from  J.'s 
distributive  share,  and  the  balance  be  paid  to  the  assignee.  Eltinge 
V.  Hull,  663. 

See  AccouiirTiKG,  1. 


SPECIAL  GUARDIAN. 

See  GUABDIAN  AD  LiTEH. 

SPECIFIC  LEGACY. 
See  Adsmftion. 

STATUTE  OP  DISTRIBUTIONS. 

It  seems,  that  the  object  specially  sought  to  be  accomplished  by  the  stat- 
ute of  distributions  is  to  divide  an  intestate's  estate  according  to  that 
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plan  which  appears  most  accordant  with  the  dictates  of  natural 
affection.     ComweU  v.  Biker,  354. 

SsiB  Pebsonal  Hefbesentatiyes. 


STATUTE  OF  LIMITATIONS. 

1 .  Where  a  debtor  dies  after  a  cause  of  action  accrues  against  him,  the  cred- 

itor must,  ordinarily,  within  seven  years  and  six  months  after  the 
date  when  the  same  so  accrues,  commence  thereon  an  action,  or  a 
special  proceeding  in  a  Surrogate's  court,  or  procure  part  payment 
or  a  written  acknowledgement  from  the  executor  or  administrator  ; 
else  he  will  lose  his  remedy.     Cotter  y.  Qutnlan,  29. 

2.  It  seems,  that  the  section  of  the  Code  of  Civil  Procedure  (403),  which 

suspends  the  running  of  the  Statute  of  limitations,  as  against  tbo 
creditors  of  a  decedent,  for  eighteen  months  after  his  death  does 
not  preclude  the  creditor  from  suing  during  that  period.    Id. 

8.  Decedent,  at  the  time  of  his  death,  July  1st,  1874,  was  indebted  to  peti- 
tioner in  a  sum  certain,  for  goods  sold  and  delivered.  Administra- 
tors of  his  estate  were  appointed  July  10th  of  that  year.  In  Febru- 
ary, 1ST8,  while  the  claim  was  still  valid,  and  subsisting  against  the 
estate,  petitioner  presented  an  itemized  statement  thereof  to  one  of 
the  administrators,  by  whom  it  was  oraUy  allowed,  and  the  statement 
retained.  No  written  acknowledgement  of  the  claim  was  ever  made, 
nor  any  sum  paid  on  account  thereof.  More  than  eight  years  after 
decedent's  death,  petitioner  instituted  proceedings  in  the  Surrogate's 
court  against  the  surviving  administratrix  to  compel  payment  of  his 
claim. — Reld,  barred  by  the  Statute  of  limitations.    Id. 

4.  Under  Code  Civ.  Pro.,  §  D95 — which  prescribes  a  written  acknowl- 
edgement or  promise  as  the  only  competent  evidence  of  a  new  or 
continuing  contract,  whereby  to  take  a  case  out  of  the  operation  of 
the  statute  of  limitations,  butBaves  the  effect  of  a  payment  of  prin- 
cipal or  interest, — a  payment  on  account  of  a  debt,  made  by  a  surety 
without  request  from  his  principal,  will  not  set  the  statute  running 
anew  from  the  date  thereof,  as  against  the  latter.  EltingeY,  HuU,  5^. 

See  AccoiTNT,  2  ;   Accounting.  9  ;   Acknowledgement  ;   Disputed 

Clajm,  2. 


STAY  OF  PROCEEDINGS. 

See  Costs,  1. 

SUBPCENA  DUCES  TECUM. 
See  Pboduction  of  Will. 
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SUBSCRIBIKG  WITNESS. 
See  PsoBiLTB  OF  Will,  7,  14 ;  Publication  of  Will,    3 ;  Witness. 

SUBSTITUTION  OP  ATTORNEYS. 
See  Attobnstb  Jlnd  Counsellors,  1,  2,  6.  ^ 

SUPERSTITIOUS  USEG. 

1.  The  doctrine  of  supenHUottsusea,  according  to  whicli  a  legacy  to  pay 

for  saying  masses  for  testator's  soul  is  void,  is  against  the  spirit  cf 
our  institutions,  and  should  not  be  adopted  by  our  courts.  Hagen- 
meyer  v.  Hanadman,  87. 

2.  Testatrix,  by  her  will,  directed  her  executors  "  to  pay  or  take  from  my 

money  the  amount  of  one  hundred  dollars,  for  the  purpose  that 
masses  shall  be  read  for  my  poor  soul,''  and  devised  and  bequeathed 
the  residue  to  the  Roman  Catholic  Church  of  M.,  in  B.,  "for  the 
purpose  that  some  masses  shall  be  said  for  my  poor  soul,  and  for 
other  charity  institutions,  as  the  pastor  of  said  church  sees  fit." — 
Held,  1.  That  the  bequests  were  not  void,  as  made  for  an  illegal 
purpose.  2.  That  the  omission  in  the  former,  and  in  the  concluding 
portion  of  the  latter  clauses,  to  si)ecifically  designate  a  beneficiary 
constituted  no  objection  to  their  validity.    Id, 

SUPPLEJyiENTAL  CITATION. 
See  Exceptions. 

SURETIES. 
See  Official  Bond. 

SURROGATE'S  COURT. 
See  JuBiSDicnoN. 

SUSPENSION  OP  OWNERSHIP. 

1.  Testator,  by  his  will,  directed  his  executors  to  pay  his  debts,  funeral 
expenses  and  certain  personal  legacies,  and  bequeathed  to  them  the 
residue  after  such  payment.  In  trust  to  invest  the  same,  and,  from 
the  interest  accruing  therefrom  during  a  period  of  twelve  years,  to 
pay  certain  legacies  to  religious  and  charitable  associations  specifically 
named. — Held,  that  the  trust  was  void  (1)  as  suspending  the  owner- 
ship of  the  residuary  estate  for  a  definite  period  of  time,  instead  of 
for  the  uncertain  duration  of  two  lives  in  being,  as  required  by  the 
statutes  against  perpetuities,  and  (2)  because  the  directed  accumula- 
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tion  of  interest  was  not  for  any  of  the  purposes  allowed  by  law. 
Matter  of  Starr,  U\. 
%  Testator,  by  his  will,  gave  to  his  wife  a  life  estate  in  lands  at  li. ;  and 
to  his  three  children  "  an  equal  and  undiyided  one  third  portion, 
each,  of  all  my  real  estate  at  F."  and,  after  the  death  of  his  wife, 
' '  each  one  third  portion  of  the  estate  left  to  my  wife  during  her  life. " 
He  then  provided  that,  if  either  of  his  two  sons  should  "  ^ie,  leav- 
ing a  widow,"  the  latter  should  use  the  interest  of  the  estate  or  money 
left  to  tiie  son  alone,  the  principal,  on  her  death,  to  go  to  the  son's 
children.  Testator's  wife  died  before  him. — Hdd,  that  (1)  each  son 
took  only  a  life  estate ;  (2)  the  second  intended  life  estate — to  the 
son's  widow — was  void,  since  she  could  be  a  person  not  in  being  at 
testator's  death ;  (8)  hence,  the  limitation  over  on  the  widow*8  death 
was  void ;  (4)  testator  died  intestate  as  to  the  residuum— after  each 
son's  life  estato ;  (5)  which  would,  therefore,  descend  to  whoever 
were  testator's  heirs  at  the  time  of  the  deaths  of  the  sons,  respectively. 
Stevens  v.  mUer,  597. 

TEMPORARY  ADMIKISTRATOR 

1.  Code  Civ.  Pro.,  §  2673,  in  permitting  the  Surrogate  to  authorize,  by 

order,  a  temporary  administrator  to  pay  "  any  expenses  of  the  adn£in- 
istration  of  his  trust,"  confers  upon  the  former  no  power  to  grant 
an  order,  pending  a  contest  over  decedent's  will,  directing  such  an  ad- 
ministrator to  pay  a  lum  to  enable  proponents  to  procure  the  attend- 
ance of  expert  witnesses  to  testify  upon  the  question  of  decedent's 
sanity.    Kruae  v.  Fricke,  264 

2.  Whether,  pending  a  contest  over  the  probate  of  a  decedent's  wHl,  the 

Surrogate  should  appoint,  as  the  temporary  administrator  of  the 
estate,  one  who  i3  named  as  executor  in  the  will,  or  another,  must  be 
decided,  in  each  case,  upon  its  own  circumstances.  Jones  v.  Hdmers- 
2ey,  286. 
8.  Where,  to  an  application  for  a  grant  of  letters  of  temporary  adminis- 
tration to  one  so  named,  the  opposition  was  based  solely  on  the 
ground  that  he  v^uld  be  entitled  to  letters  testamentary,  if  the  will 
should  be  established,  it  was — Eeld,  that  this  fact  tended  rather  to 
support  than  defeat  the  petition,  a  chance  of  saving  expense  to  the 
estate  being  thereby  ensured,  and  that  the  prayer  of  petitioner  should 
be  granted.    Id, 

4.  Successive  statutory  provisions  upon  the  question  of  such  an  appoint- 

ment— reviewed.    Id, 

5.  The  evident  purpose  of  the  Code  of  Civil  Procedure  was  to  enlarge, 

rather  than  to  restrict,  the  powers  of  a  temporary  administrator  of  a 
decedent's  estate.    BerdeU  v.  SeheU,  292. 

6.  Nevertheless,  under  Code  Civ.  Pro.,  §  2688— which  declares  that 

each  provision  of  chapter  18  thereof  imposing  a  duty  or  liability  upon 
such  an  officer,  or  conferring  upon  the  Surrogate  power  or  author- 
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Ity  with  respect  to  him,  applies  to  a  collector  appointed  before  Sep- 
tember Ist,  1S80,  except  90  far  <u  repugnant  to  Uie  latee  in  force  at  the 
time  of  his  appointment,— &  coUectOT  B,ppaintdd  in  1863  can  only  be 
required  to  render  an  intermediate  account,  and  cannot  be  directed 
to  make  any  distribution  of  the  assets  among  creditors  of  the 
estate.    2J. 

TESTAMENTARY  CAPACITT. 

1.  The  fact  of  senility  raises  no  presumption  of  the  existence  of  demen- 

tia.   OomuMx.  Biker,  d!}^ 

2.  The  question  of  testamentary  capacity  is  simply  whether  a  decedent 

was  capable  of  sufficient  thought,  reflection  and  judgment  to  know 
what  property  he  had,  and  to  decide  and  declare  what  should  be  done 
with  it  Id. 
8.  Testatrix,  a  widow,  died  In  January,  1884,  aged  79  years,  having  for 
years  lived  happily  in  the  family  of  her  daughter,  £.,  and  leaving  a 
will  executed  in  March,  1877,  and  two  codicils  executed  respectively 
in  August,  1878,  and  May,  1879.  Until  December,  1878,  she  had 
ever  manifested  more  than  ordinary  strength  of  mind  and  resolute- 
ness of  piirpose,  bat  after  a  severe  attack  of  paralysis,  suffered  in  that 
month,  she  was  much  broken  in  health  and  memory.  By  the  second 
codicil,  testatrix  revoked  the  provisions  which  she  had  made  in  favor 
of  E.,  and  gave  the  share  of  the  latter  to  testatrix's  son,  who  had 
been  f uUy  provided  for  by  her  husband's  wiU,  and,  for  that  reason, 
omitted  from  her  own.  Probate  of  the  second  codicil  was  disputed 
by  E.  There  was  no  evidence  of  undue  influence,  or  of  any  change 
of  feeling  on  the  part  of  testatrix  towards  E.,  or  of  the  circumstances 
leading  to  or  attending  the  execution  of  the  codicil,  or  of  her  having 
mentioned  either  an  intention  to  make  such  a  change  in  her  testa- 
mentary dispositions,  or  her  having  done  so ;  nor  any  controlling  evi- 
dence of  the  mental  condition  of  testatrix  at  the  time  thereof.  One 
subscribing  witness  had  died,  and  the  other  did  not  recollect  the  ex- 
ecution. It  did  appear  that,  even  after  her  attack,  testatrix  was  pos- 
sessed ordinarily  of  sufficient  capacity  to  enable  her  to  make  a  legal 
disposition  of  her  property  ;  while  not  unfrequently  there  were  times 
when  she  could  not  have  done  so,  and  her  mind  was  so  feeble  that 
she  might  have  been  easily  influenced. — Bield,  that,  in  view  of  the 
circumstances,  including  the  unreasonable  and  imnatural  dispositions 
of  the  codicil  in  question,  the  latter  could  be  sustained  only  by  affir- 
mative evidence  that  it  had  been  fairly  made  by  testatrix,  of  her  own 
free  will,  and  accorded  with  her  testamentary  intentions  otherwise 
expressed  ;  and  that,  for  the  lack  of  such  evidence,  probate  must  be 
denied.    Eeterbrook  v.  Gardner,  548. 

TESTAMENTARY  GUARDIAN'. 
Code.  Civ.  Pro.,  g  2851,  contains  no  grant  of  x>ower  to  a  married  woman. 
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dying  during  the  lifetime  of  her  husband,  to  appoint  by  her  will,  a 
guardian  of  the  person  and  property  of  an  infant  child  of  the  mar- 
riage. That  proYision  lelates  to  practice  only,  and  in  no  way  modi- 
fies the  earlier  statutes  respecting  the  right  to  make  such  .appoint- 
ment.    Qr^n  T.  BartfiM,  4. 

See  GBorsnAii  Guabdiait  ;  Guabdiait  ad  Ltteic  ;  Ikfakt. 


TESTAMENTAKY  TRUSTEE. 

1.  Under  title  G  of  chapter  18  of  the  Code  of  Civil  Procedure,  containing 

"  proTisiona  relating  to  a  testamentary  trustee/'  a  Surrogate's  court 
has  all  the  powers  of  a  court  of  equity.  In  respect  to  such  an  officer. 
Gladding^,  FoOeU,  58. 

2,  Testator,  by  his  will,  (1)  gaye  the  bulk  of  his  estate  to  trustees,  of 

whom  his  widow  was  named  as  one,  directing  her  to  retain,  out  of 
the  income  of  the  realty,  $25  per  week,  for  the  support  of  herself 
during  her  natural  life  or  widowhood,  and  of  their  son,  G.,  during 
his  minority ;  (2)  provided  that,  upon  the  death  or  re-marriage  of  the 
widow,  the  income  of  the  estate  be  equally  divided  among  his  four 
children,  of  whom  G.  only  was  an  infant ;  and  (3)  authorized  the 
trustees  to  pay  such  additional  sums  as  might  be  necessary  for  G.  's 
education  and  maintenance  during  his  minority.  The  widow  died 
before  G.  became  of  full  age. — Heid,  that  the  trustees'  authority  to 
make  such  additions  to  G.'s  income  ceased  with  the  'vAdow's  death. 
DiebM  v.  Imhof,  199. 
8.  Proper  fees  for  legal  services  rendered  to  a  testamentary  trustee,  in 
litigation  resulting  in  his  appointment  in  place  of  a  predecessor  re- 
moved, are,  as  between  a  life  beneficiaiy  of  the  trust  and  the  remain- 
dermen, char^^eable  to  the  principal  fund.  JhTiavan  v.  MacDcwaU, 
218. 

4.  A  testamentary  trustee  retiring  from  office  for  his  own  convenience 

cannot  receive,  out  of  the  trust  fund,  an  allowance  to  defray  the  ex- 
pense of  the  proceedings  to  procure  his  discharge.  BrauUgam  v. 
JSseher,  26D. 

5.  This  rule  may,  however,  bo  relaxed  where  an  accounting,  with  respect 

to  his  management  of  the  trust,  would  have  been  properly  and 
naturally  made,  at  the  time,  independently  of  his  resignation.    Id, 

6.  To  present  &  prima  fade  case,  justifying  the  removal  of  a  testament- 

ary trustee  from  office,  for  lendhig  trust  funds  upon  defective 
security,  in  violation  of  the  terms  of  the  will,  petitioner  should  make 
either  (1)  a  direct  allegation  that  he  intentionally  disobeyed  the  injunc- 
tion of  the  will,  and  made  a  loan  or  loans  upon  security  which  he  knew 
or  ought  to  have  known  to  be  less  than  was  demanded  by  the  tenna 
of  that  instrument ;  or  (2)  some  statement  both  of  the  amount  lent, 
and  of  the  value  of  the  corresponding  security,  whereby,  upon  mera 
.      comparison,  it  would  presumptively  appear  that  the  respondent  had 
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purposely  exceeded  the  authority  given  liim  by  the  will.  Ferris  v. 
FerrU,  836. 
Testator's  will  directed  his  trustee  to  invest  the  principal  of  a  fund 
in  bonds  secured  by  mortgage  upon  real  estate,  "such  real  estate 
to  exceed  in  value  by  fifty  per  cent  the  amount  loaned  thereon." 
Beneficiaries  of  the  trust  filed  a  petition  for  the  removal  of  the  trus- 
tee, alleging  among  other  things,  upon  information  and  belief,  that 
he  had  lent  the  "  trust  funds  mentioned upon  prop- 
erty exceeding  fifty  per  cent  of  its  value,  in  violation  of  the  terms 
of  said  will/' and  that  petitioners  were  "unable  to  specif y  the  par- 
ticular instances  in  which  this  was  done/'  but  claimed  "to  take  ad- 
vantage of  the  same  when  they  are  (were)  able  to  specifically  prove 
it. "  Respondent  asked  to  have  this,  among  other  allegations,  stricken 
out  as  too  indefinite  and  uncertain. — Held,  that  the  application  should 
be  granted  for  the  reasons  (1)  that  any  acquisition  of  information 
and  formation  of  belief  by  petitioners  implied  the  ability  to  present 
their  charges  with  less  vagueness  than  characterized  the  same  ;  (2) 
that  there  was  no  allegation  of  a  wrongful  intent  or  purpose ;  and 
(3)  that  the  will  allowed  the  trustees  to  make  loans  to  the  extent  of 
sixty-eiz  and  two  thirds  per  cent  of  the  value  of  the  security,    icf. 


See  AccoxTNTiNO,  2 ;  Cohxissioks  ;  8,  4 ;  Iktbstmekts  ;  Judicial 

SBTTLEaoEKT ;  Precatort  Trtjbt. 

TIME. 
See  Seiivice  of  Citation,  8,  4. 

TRUST. 
See  Pbbcatokt  Trust  ;  Testamentary  TnnsTEB. 

TRUSTEE. 
See  Testaurktart  Trustee. 

UNDUE   INFLUENCE. 

1.  The  questions  of  fact,  whether  decedent,  at  the  time  of  the  execution 

of  a  codicil  to  her  will,  was  possessed  of  testamentary  capacity,  and 
whether  that  paper  expressed  her  own  untrammeled  wishes  respect 
ing  the  disposition  of  her  estate,  examined  at  length,  and  determined 
in  the  afilrmative.     ComtoeU  v.  Biker,  £54. 

2.  The  successful  impugnment  of  an  alleged  will,  on  the  ground  of  undue 

influence,  involves,  generally,  the  demonstration  of  one  or  more  of 
the  following  propositions :    (1)  That  the  provisions  of  the  rejected 
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paper  are  inoonflistent  with  decedent's  previouely  expressed  inten- 
tions. (2)  That  those  provisions  are  unnatural  or  unfair,  in  ignoring 
such  claims  of  kindred  as  ordinarily  receive  testamentary  recognition. 
(3)  That  from  those  provisions  the  person  exercising  the  influence 
derived,  directly  or  indirectly,  some  advantage.    Id. 

8.  The  evidence  in  favor  of  and  against  allegations  of  imdue  influence  in 
proceedings  for  prohate  of  a  will,  weighed,  and  the  exercise  of  such 
^  influence  negatived.    Beckman  v.  Beehman,  635. 

4.  Kind  treatment  of  a  testator  by  one  for  whom  he  makes  a  testament- 
ary provision  may  be  viewed,  according  to  the  standpoint,  as  a  valid 
reason  for  the  bestowment,  or  as  evidence  of  a  subtle  design  improp- 
erly to  procure  it.    Id. 

VERIFICATION. 

1.  It9eem$,  that  under  Code  Civ.  Pro.,  §  2588,  which  provides  that  **the 

Surrogate  may  require  the  petition  or  answer  to  be  verified,"  he  has 
authority  to  compel  the  verification  of  objections  to  an  account  filed 
with  him.     Thampton  v.  MoU,  154 

2.  Under  Code  Civ.  Pro.,  §  2584,  applying  the  provisions  of  id.,  §§523- 

526  to  the  verification  of  a  petition  or  other  paper  in  a  special  pro- 
ceeding in  a  Surrogate's  court,  or  before  a  Surrogate,  an  affidavit, 
made  by  the  "  attorney  of  record  "  of  a  petitioner,  to  the  effect  that 
the  petition  is  true,  etc.,  stating,  as  a  reason  why  he  makes  it,  that 
tho  latter  is  absent  from  the  State,  and  designating,  as  the  grounds  of 
his  belief,  tho  records  of  the  court,  and  letters  of  and  conversations 
with  the  parties,  is  a  sufficient  verification.  Moorluntae  v.  Hukhin- 
•on,  429. 

VESTING. 

1.  Testator,  who  died  in  1870,  gave  all  his  property  to  his  .executor  in 

trust,  for  the  benefit  of  his  wife  for  life,  directing  the  same,  upon  her 
death,  to  be  converted  and  distributed  in  a  specified  manner,  one  of 
the  provisions  being  "to  W.  or  his  heirs,  $500."  The  widow  died 
in  1880,  W.  having  died  before  testator,  without  ]aBxxe.—Eeld,  that 
the  legacy  to  W.  vested,  at  testator*s  death,  in  those  who  then  were 
W.'s  next  of  kin,  viz. :  a  brother  and  a  sister  of  W. ;  and  that,  they 
having  died,  each  leaving  a  child,  the  same  passed  to  such  children 
in  equal  shares.    McConmck  v.  Burke,  137. 

2.  A  bequest  of  the  proceeds  of  a  sale  of  realty,  directed  to  be  effected 

after  the  death  of  a  life  tenant  or  beneficiary,  is  a  disposition  of  per- 
sonal property  in  which  the  ultimate  beneficiary  takes  a  vested  inter- 
est BUeif  V.  I>iggs,  184. 
2.  Testator  authorized  his  executor  to  let  his  real  property,  directing 
him  to  coUect  the  rents  and  profits,  and  divide  them  among  his 
children  until  the  youngest  attained  majority,  and  then  to  sell  the 
same,  further  providing  that  "  tho  proceeds  Uicreof  shall  be  divided 
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eqoally  among  all  mj  cbUdren,  share  and  share  alike,  *'  etc.  Testator's 
daughter,  A. ,  died  before  the  time  prescribed  for  a  sale  and  distribu- 
tion. Upon  the  executor's  accounting,  it  was  contended  that  her 
representatives  had  no  interest  in  the  lands  or  the  proceeds. — Held, 
that  A. 's  right  vested  at  testator's  death,  and  that  her  administratrix 
was  entitled  to  the  share  of  the  rent  which  A.  might  have  claimed  if 
she  had  lived,  together  with  a  share  of  the  proceeds  of  a  sale  when 
the  same  should  occur.    Hauehfuas  y.  BauchfusB,  271. 

VOUCHER. 
See  AccouwTiNa,  7,  8. 

WAIVER 

See  AFPEARA27CB. 

WARD. 
See  Geitebal  Guardiak. 

WILL, 

1.  The  rule  of  construction  whereby,  of  two  clauses  in  a  last  will,  which 

are  in  diametric  opposition,  the  latter  is  made  to  control,  as  indica- 
ting a  subsequent  intent  on  the  part  of  testator,  is  a  harsh  and  drastic 
one,  andtobeappliedonly  as  a  last  resort,  where  the  clauses  are 
totally  irreconcilable,  and  the  testator's  intention  cannot  be  spelled 
out  in  any  other  way.    Harriic^n  v.  Jewell,  87. 

2.  Testator,  by  his  will,  bequeathed  "two  hundred  dollars  iA  money  " 

to  his  daughter  J.,  and,  in  a  subsequent  clause,  devised  and  be- 
queathed "air*  of  his  property,  real  and  personal,  to  his  five  child- 
ren, "to  be  divided  between  them,  share  and  share  alike.** — Held, 
upon  a  view  of  the  general  tenor  of  the  will,  and  the  situation  of  the 
parties,  that  the  word  "  all,"  in  the  latter  clause,  should  be  construed 
to  mean  "  all  the  residue,"  and  that  the  first  mentioned  pecuniary 
legacy  must  be  sustained.  Id, 
8.  Testatrix,  by  her  will,  devised  and  bequeathed  the  residue  of  her  es- 
tate to  her  executor.  In  trust,  to  take  possession  of  "and  invest  the 
same  as  he  deems  advisable  and  appropriate,  and  use  the  income 
thereof  in  hU  discretion  for  the  education  and  support  of  "  L.,  an  in- 
fant daughter  of  her  cousin,  until  she  became  of  age,  and  then  trans- 
fer to  her  the  principal  fund  with  "  all  increase  or  profits  therefrom." 
It  appeared  that  testatrix  knew  that  the  infant's  father  was  financially 
embsurassed  and  unable  properly  to  support  and  educate  his  child. 
The  executor  and  trustee  contended  that,  by  the  terms  of  the  wiU. 
he  was  invested  with  a  discretion  to  use,  or  refuse  to  use,  the  Income 
of  the  fund,  or  any  part  thereof,  for  the  purpose  spedfied."-J362e2, 
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that  tho  trust  was  imperative,  as  respected  the  trustee's  duty  to  use 
the  income  for  such  purposes,  and  that  the  discretion  extended  not 
to  the  giving  or  withholding,  but  only  to  the  manner  of  giving. 
Gladding  v.  FoOeU,  58. 

4.  Testatrix,  who  died  in  1848,  by  her  will,  gave  the  interest  of  a  fund 

to  G.,  "  until  his  youn^iiest  child  shall  come  of  age,"  ux>on  the  occur- 
rence of  which  event  the  principal  was  directed  to  be  divided  equally 
between  G.  and  "his  said  children."  At  the  death  of  testatrix,  G. 
had  two  children,  of  whom  petitioner  was  the  younger.  Upon  the 
latter's  application,  under  Code  Civ.  Pro.,  §  2717,  to  compel  pay- 
ment of  his  legacy,  it  wus  conceded  that  G.  then  had  ten  children, — 
how  many  of  whom  were  in  being  when  petitioner  attained  majority 
not  being  disclosed. — Ileld,  that,  even  assiuning  that  petitioner  was 
the  '*  youngest  child  "within  the  meaning  of  the  will,  the  petition 
must  be  dismissed  for  nonjoinder  of  the  children,  if  any,  bom 
between  testatrix's  death  and  petitioner's  arrival  at  full  age,  who 
were  entitled  to  an  opportunity  to  be  heard  as  to  their  right  to  share 
in  the  distribution.    Neaves  v.  Jfeaves,  230. 

5.  Testator,  who  died  in  1872,  leaving  a  widow  and  ilve  children,  by  his 

will,  provided;  (1)  "  My  executors  shall  have  charge  of  my  property, 
manage  the  same,  receive  all  income  thereof,  pay  all  taxes,"  etc., 
"and  shall  give  "  one  third  of  the  net  surplus  to  my  wife, — the  other 
two  thirds  to  be  equally  divided  among  the  children ;  (2)  at  the 
majority  of  the  youngest  child  "my  property  shall  be  divided" 
equally  among  the  children,  and  the  issue,  if  any,  of  such  sis  may 
have  died  before  that  event, — ^the  widow,  if  living,  to  have  a  share 
corresponding  to  her  right  of  dower,  and  all  the  provisions  for  the 
latter  being  declared  to  be  in  lieu  of  dower.  The  youngest  child,  C, 
died  an  infant  of  tender  years,  in  1878.  Testator's  realty  consisted 
of  one  tenement  house,  which  could  not  be  advantageously  par- 
titioned. Upon  a  judicial*  settlement  of  the  executor's  account,  in 
ISSS.—BOd,  that  1.  The  will  conferred  a  power  of  sale  of  the 
realty,  which  the  executors  must  be  deemed  to  have  already  exer- 
cised, thereby  converting  the  whole  estate  into  money.  2.  That 
C.'s  brothers  and  sisters  took  no  part  of  her  share  under  the  will,  but 
that  the  same  must  be  paid  to  her  personal  representative,  for 
distribution  as  personal  property  under  the  statute.  Oenen  v.  Biti^ 
Uln,  243. 

6.  Words,  in  a  will,  excluding  one  of   testator's  next  of  kin  from  sharing 

in  his  estate,  are  ineffectual  unless  supplemented  by  some  disposition 
of  the  property.    Baueltfuss  v.  BaucJifuss,  271. 

7.  Testator,  who  left  him  surviving  several  children,  by  his  will  made 

provision  for  all  except  one,  G.,  who  he  therein  twica  expressly  de- 
clared should  receive  no  part  of  his  property. — Bdd,  that  this  testa- 
mentary exclusion  did  not  prevent  G.  from  sharing,  under  the 
statute  of  distributions,  in  a  portion  of  decedent's  personal  estate  as 
to  which  he  had  died  intestate.    1:1, 
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8.  Testator,  by  his  will,  directed  the  payment  of  debts  and  of  funeral 

and  testamentary  charges  and  expenses,  set  apart  $5,000  for  ornament- 
ing a  burial  plot,  gave  certain  specific  legacies,  and  then  devised  and 
bequeathed  the  residue  to  his  executors  in  trust  '*  to  collect  and  re- 
ceive the  rents,  issues,"  etc.,  and,  after  paying  thereout  all  proper 
and  necessary  costs,  charges  and  expenses,  to  pay  $8,000  of  tho  balance 
to  the  widow  annually,  during  her  life  or  widowhood,  and  the  re- 
mainder of  the  balance  to  nieces,  with  a  bequest,  over,  of  tho  princi- 
pal The  executors  having  expended  certain  moneys  in  payment  for 
legal  services  rendered  by  their  counsel  in  a  proceeding  for  revocation 
of  the  probate  of  their  testator's  will,  it  was,  upon  their  accounting, 
— Beid,  1.  That  the  will,  in  providing  for  the  payment  of  "testa- 
mentary charges  and  expenses,"  gave  positive  instructions  to  charge 
such  expenditure  wholly  to  the  principal  of  the  estate.  2.  That  the 
provision,  in  the  residuary  clause,  for  the  payment  of  "  costs,  charges 
and  expenses "  out  of  income,  referred  only  to  such  as  might  be  ap- 
propriately incurred  in  the  administration  of  the  particular  trust 
fund  by  that  clause  established.  8.  That  an  additional  reason  for 
this  construction  arose  from  the  fact  that  the  disposition  in  the 
widow's  favor  was  an  annuity,  and  therefore  such  a  bequest  as  the 
law  would  generally  require  to  be  discharged  without  deductions, 
imless  the  will  directed  otherwise.     Wolfe  v.   Wolfe,  805. 

9.  Testator,  by  the  third  clause  of  his  will,  gave  to  his  wife  a  legacy  of 

$8,000  ;  by  the  fifth  bequeathed  "all  the  rest,  residue  and  remainder*' 
of  his  estate,  real  and  personal,  to  his  children ;  and,  by  the  seventh, 
authorized  his  executors,  in  their  discretion  "to  continue  my  ice 
business  *'  for  five  years,  using  tho  net  proceeds  for  the  support  and 
education  of  ''my  family,"  and  at  the  end  of  that  period,  or  sooner 
in  their  discretion,  "  to  sell  the  some  .  .  .  dividing  the  proceeds 
thereof  among  my  children  equally." — Held,  1.  That  the  ix)wcr  of 
sale  and  the  disposition  contained  in  the  seventh  clause  extended 
not  only  to  the  good  toUl  of  the  ice  business,  but  also  to  the  instru- 
ments and  implements  employed  in  conducting  it.  2.  That,  never, 
theless,  the  seventh  clause  was  subsidiary  to  the  fifth,  and  that,  while 
the  will  contained  no  distinct  preferential  words,  the  widow  was 
entitled  to  her  legacy,  though  it  could  not  bo  satisfied  without  resort 
to  the  sale  of  such  business ;  and  that  the  same  must  be  paid  before 
the  children  could  take  anything  under  the  seventh  clause.  Oilles  v. 
Stetoart,  417. 

10.  Testator's  win,  after  directing  the  payment  of  debts  and  funeral  ex- 

penses, provided :  "I  give,  devise  and  bequeath  to  my  wife,  C. ,  all 
my  personal  estate  that  I  may  be  possessed  of  at  the  time  of  my 
death,  consisting  of  whatever  it  may  be  at  that  time,  real  and  per- 
sonal, for  her  separate  use  and  benefit  during  her  natural  life,"  with- 
out any  provision  over.  It  further  appointed  C.  executrix,  and  au- 
thorized her  to  compoundj  compromise  and  settle  all  claims  in  favor 
of,  or  against  the  estate  ;  but  made  no  other  disxK>sitions.    Upon  an 
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application  by  the  next  of  kin  to  compel  C.  to  accoimt  as  ezeculHx, 
she  contended  that  she  was  entitled  under  the  will  to  the  entire  es- 
tate, and  petitioners  had  no  status  as  such. — EM,  that  C.  took  a  lif  o 
estate  in  decedent's  property,  which,  after  her  death,  would  pam  by 
operation  of  law  to  his  heirs  and  next  of  kin«  Carpenter  y.  CSar- 
penter,  534. 

11.  Testator's  will  contained  the  following  proyisions  :  "  8rd.    I  devise 

and  bequeath  all  my  real  and  personal  estate  to  my  wife  T.,  during 
her  lifetime,  for  the  support  of  herself  and  my  children.  4th.  In  the 
event  of  the  death  of  my  wife,  all  my  estate,  both  real  and  personal, 
shall  be  divided  equally  between  my  son  W.,  and  my  daughter  £., 
and  their  heirs.  Sth.  Provided  that  my  wife  remains  single  during 
her  natural  life.  But  in  the  event  of  her  remarrying,  I  give,  devise 
and  bequeath  to  her  one  third  of  my  estate,  both  real  and  personal, 
the  remaining  two  thirds  to  be  divided  equally  between  my  son  and 
daughter."  The  question  arose  whether  the  widow  was  entitled  to 
the  actual  possession  of  the  personal  estate,  or  only  to  receive  the  in- 
come thereof  from  the  executors.  The  whole  property  consisted  of 
an  oyster  bed,  and  a  dwelling.  It  appeared  that  the  income  of  the 
former,  the  personal  estate,  could  alford  but  a  slender  support  for 
three  persons  ;  whereas  the  carrying  on  of  the  business  might  pro- 
duce an  adequate  one. — Held,  that  the  will  created  a  valid  implied 
trust;  that  testator's  intent  was  that  the  personal  estate  should  pass 
into  the  actual  possession  of  his  widow  for  the  purpose  indicated, 
subject  to  the  official  control  of  the  executors,  for  payment  of 
debts ;  and  that  any  residue  of  the  principal  was  to  be  disposed  of 
in  the  manner,  and  on  the  hapx>ening  of  the  contingencies  mentioned 
in  the  fourth  and  fifth  clauses  of  the  will.    BUlar  v  Loundcs,  590. 

12.  The  phrases  "personal  property  arid  furniture,"  and  "household 

furniture  and  effects,"  occurring  together  in  a  will — construed. 
Tighe  v.  NeUon,  638. 

See  CoNSTRUCTiOH  OF  "Will  ;  Deposition,  5  ;  Duplicate  "Will  ;  In- 
VBNTORT,  4 ;  Legacy,  5 ;  Lost  Will  ;  Pbobatb  of  Will  ;  Pub- 
lication of  Will;  Ukdue  Influence. 

WITNESS. 

1.  The  proper  method  of  weighing  the  unsupxwrted  statements  of  a  wit- 

ness, viz. :  by  an  examination  as  to  their  inherent  probability,  their 
consistency  with  each  other  and  with  other  facts  proved,  his  intelli- 
gence in  observation  and  in  reporting  the  results  thereof,  his  appar- 
ent freedom  from  bias,  and  his  known  character  for  honesty— pointed 
out.     Cornwdl  v.  J^ker^  C54 

2.  The  proffered  assistance  of  distinguished  alienists,  upon  the  question 

of  decedent*s  testamentary  capacity,  rejected  by  the  court  because 
of  their  assumption  of  the  truth  of  certain  hypotheses  touching  her 
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character  and  conduct  wliich,  it  doemctl,  were,  not  ])rove(l  to  be  well 
founded.    Id, 
d.  The  doctrine  oifal»n9intino,falmi%  in  omnibuM, — app]ie<l.     Jirrki/Mn 
v.  Beekman,  685. 

See  (JoNTKMPT  ;  Dkpo8itio\  ;  Probatk  ok  Will,  8 ;  Rkvocation  of 

Probate,  8. 
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